KATHLEEN RICHARD PARALEGAL SPECIALIST
DEPARTMENT OF GORRECTION

LEGAL DIVISION

70 FRANKLIN STREET SUITE 600

BOSTON MA 02110-1327

RE: Written Comments
Dear Kathleen Richard, Paralegal

Thank you for October 1, 2015 letter about Public
Listening Sessions-Response Request. I enclose a copy
of my 07/06/2015 Petition to Amend Regulations for
reconsideration, as comments.

Please note that the 103 CMR is a Human Services
number left over when DOC was under Human Services. It
should be changed to 520 CMR under Public Safety .

Please maintain my name on your mailing lists for
notices about regulations. T like being informed and
given chance to comment. :

As another matter, as T write, please know that I

have free access to two of my books at www.PrisonsFoundation.

org
Under Art Books is Drawing Flower art.
Under Novel Books is UFO: Rodents in Trouble.
Your thoughts would be. appreciated and for you to
tell others.

SINCERELY

DATEOlOH 2005 > ;57; 2@? ”

pe ggverngr OWARD B BROWN .
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CAROL HIGGINS CT™BRIEN COMMLISSIONER
DEPARTMENT OF CORRECTION

50 MAPLE STREET SUITE 3

MILFORD MA 04757

RE: PETITION TO AMEND REGULATIONS
Dear Carol Higgins O'Brién, Commissioner:

Pursuant to M.GiL. c. 30A §4 "Any interested person may
petition any agency requesting the adoption, amendment or
repeal of any regulation, and may accompany his petition with
such data, views and arguments as he thinks pertinent. Each
agency shall prescribe by regulation the procedure for the
submission, consideration and disposition of such petitions."

I heteby petition to amend régulations.

1) Amend "Restitution, including, if applicable, any
medical treatment assessment under M.G.L.c. 124 §1(s);" at
103 CMR $#).@%(1)(e), 103 CMR 430.25(2){e), 103 CMR 430.25
(3)(d), 103 CMR 430.25(4)(b), by inserting "in an amount .not
exceeding $100.00" after "Restitution,". The proposed amend-
ment’ would read "Restitution, in an amound mot exceeding
$100.00, including, if applicable, any medical treatment
assessment under M.G.L.c. 124, §1(s);". :

It has been held that prisoners have the right to know
the scope of punishment possible for infractions. '"To satis=
fy the minimum standards of due process, Yellowstoné County-
must draft rules which more specifically define prohibited
conduct and establish maximum punishments for violations of
individual rules..." Noren v Straw, 578 F. Supp. 1, 5 & 6 .
{(D. Mont. 1982). '"...The underlying basis for this portion

of plaintiff's claim is the lack of written guidelines i the
punishment and sentencing area. Although sentencing has tra-
ditionally been an area given musch discretion, even judges
are limited by statutory standards. Prisoners have a right
to know the scope of punishment possible for infractions.
Moreover, written guidelines may well serve to elimate the
equal protection problems inherent in a standardless sentenc-
ing procedure..." Collins v Vitek, 375 F. Supp. 856, 862
(D.N.H. 1974). The current wording lacks ‘a maxim punishment
in violation of Due Process of Law and possible violation of
equal protection of laws. It is void for vagueness.

We can be guided by the Uniform Law Commr's Model Sen-
tencing and Corrections Act (July 2001) §4-502 Punishment for
Disciplinary Infractions (a) Punishments that may be.imposed
for a disciplinary infraction are:... (B) restitution to .
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the department or to an injured person in an amount not
exceeding $100 for personal injury or property damage or
loss caused by the infractiom...”

-

lwherefofe, the proposed amendment should be adopted.

2) Adopt "(g) conduct a hearing in accordance to M.G.
L. ¢. 30A." at 103 CMR 491.10(1):

Qur Legislature by M.G.L. c©. 127 §§38E~38H mandated
that the Commissioner promulgate regulations.for inmate
grievances. 103 CMR 491.00 Inmate Grievances became law
1/5/01. At M.G.L. c¢. 127 §38H "A final decision with re-
spect to a grievance shall be subject to judicial review
in accordance with section 14 of chapter 30A, in the superior
court for the county in which the inmate is incarcerated or .
otherwise being held, or in Suffolk county..." It is well
established that for the court to review under c 30A §14
there must be a hearing. '"...There can be no review under
¢. 30A-§14, unless there waszan adjudicatory proceeding...'
Westland Housing Corp. v Commissioner of Insurance, 346 Mass
556, 557 (1963) (omitting case-cited. Tt is clear that the
Legislature intended that the Commissioner promulgate a regu-
lation that has a hearing for inmate grievances. The .cur~
rent regulation 1C03:.CMR 491.00.Inmate Grievances does NOT
have a %earing so does NOT meet. the mandates of the Legisla-~
ture denying inmate of due process of law. “ :

Wherefore, the proposed wording should be adopted so that
there ig a hearing.

3) Amend 103 CMR491.08(1) the third sentence to read
"Additionally, medical or clinical decisions related to an
inmate's physical or mental condition shall be grievable
under 103 CMR 491.00 and matters concerning access to medical
or._mental health care are grievable."

_ . Our Legislature by M.G.L. c. 127 §§38E-38H mandated that
the Commissioner promulgate regualtions. A regulation is
promulgated under M.G.L. c 30A §§2 or 3 and MUST be published
in the’ Massachusetts Register. Therefore there MUST be a
regualtion for MEDICAL INMATE GRIEVANCES. However, the cur-
rent wording at 103 CMR 491.08(1) excludes medical or clinical
decisions because '"...the medical contractor is’ reduired to
maintain its own grievence procedure..." That medical Contrac-
tor policy is NOT a regulation in violation of the Legislative
mandates and denies inmates due process of law.. "...Grievances
‘that maybe brought by inmates subject to the provisions of sub-
sections (a) and (b) shall include all grievances arising out
of or resulting from a condition of or occurence during con-
finement..." M.G.L. c. 127 §38E(c).
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Wherefere, the proposed amendment should be adopted soz
that there is a regulation for Medical Inmate Grievances as
mandated by the Legislature.

RESPECTFULLY SUBMITTED

Lind Bosir

HOWARD B BROWN

07/06/2015

copy file
Attorney




HIS EXCELLENCY THE GOVERNOR
CHARLES D BAKER

STATE HOUSE ROOM 360

BOSTON MA 02133

RE: Listening Sessions

Dear His Excellency the Governor
Charles D Baker

I enclose a copy of my Listening Sessions comments to
the Department of Correction. Your promotion of Listen-
ing Sessions is possitive step.

Here is an issue that you might wish to look into.
Pursuant to MGL C 30A §4 any interested person may petition
any agency requesting changes in regulations. The agency
is suppose to have a. regulation for such petitions. To
the best of my knowledge the Department of Correction does .
NOT have such a regulation.

Years ago the Department of Correction was under the
Human Services. Human Services had "Jointly Adopted Regu-
lations" to meet the MGL ¢ 30A §4 mandate. When DOC went
to Public Safety 1t no longer fell under that regulation.

Pursuant to MGL ¢ 30A §4 I had tried to petition to get
a regulation, in the past. I even drafted one based on the
"Jointly Adopted Regulation" and other information. To
date DOC has not adopted the regulation.

The DOC has a poliecy, 103 DPOC€-104 Internal Reghlations
is directions on when each CMR has annual review, who does’
it and how to handle comments. However, it is only a
policy. MGL c 30A defines what is a regulation. Tt needs
to be published in Massachusetts Register.

Qur Leglislature mandates a regulation. ©Petitioners
are not given clear means pf rights in processing the peti-
tion without a regulation: Please correct that.

The 103 CMR number is Human Services and should be in
103 CMR 520 Public Safety area.

Thanks.
SINCERELY .
| o8 &Wf—;
DATE /O/07 2045 AOWARD B BROWN
pce HB L

Kathleen Richard

Eaclosures



Srigvance Directions

-« The Tnmate Medical and Mental Health Grievance and Appeal Form must be used. Al 'grievances mmust be legible and filled out
i inifs entirety. .

s A formal grievance must be fifled out within 10 working days of the incident or situation, wnhm 10 Woﬂung days cf the inmate

becoming awars of the incident or simation, or within 10 working days cfthe date on which the m:cnate receives response to an
informal grievance.

Whenever a grievance is retumed to 2o inmate for improper format, the inmate shall have an additional three working days from
the date of receipt to file & grievance in proper format,

The time period referred for ﬁ]mg a grievance or the Lesponse o the inmate grievance may be éxtended in some cases. This may
ocour if the HSA determines that the initial period is insufficient to make an appropriate decision or ].‘f the immate presents a
legitimate reason for requesting an extensmn

The HSA or a decignee will review and respond in writing to all formal prievances within 10 woﬁdng days of receiving the -

grisvance,

sppeal Directigns
e An inmate may choose to file 2 formal appeal about medical or mental health related concerns only after dissatisfaction with a
Tesponse to & formal grievance. -

®

L

An appeal must be Flled out within 10 working days from receipt of the decision by the HSA. Whenever an appeal is retuned to
an nmate for fmproper format, the inmate shall haVe an additional three working days from the date of receipt to file an appeal in
proper format. ‘

The inmats may file an ap;}eal directly with the MPCH Grievance and Appeal Coordinator. The originel grievance form and
response must accompany all appeal forms.

When an appeal is Teceived, the MPCH Grisvance and Appeal Coordinator will verify it has gone through the appropriate process.
Ifthe appeal has not gons through the appropriate process, the mmate will be nformed by letter and given the opportenity to file
appropriately,

The MPCH Grievance and Appeal Coordinator will generate 2 response to the appeal within 30 worldng days,
The decision of the MPCH Grievance and Appeal Coordinator is final, |

Jbmse of Grievance and Appeals Process

-4

Punishment or disciplinary actions shall not result from the mmate's filing of a grisvance unless the mmate demonsirates a pattern
of abuse by filing clearly frivolous, repetitious, or knowingly false documents or by intentionally disvegarding the proper
grievance and appeal procedurs. Abuse of the grievance process shall bs determined by the MPCH Grievance and Appeal
Coordinztor. Upon determination of abuse, limitations on the Inrate’s ability te Hle grisvences may be imposed,

Thera B Te ~dded T2 nen
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