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This is an appeal under the formal procedure pursuant to G.L. c. 62C, § 39, from the Appellee Commissioner of Revenue’s (“Commissioner”) denial of manufacturing status for local property tax purposes, pursuant to G.L. c. 58, § 2.


Commissioner Gorton heard this appeal and was joined in the decision for the Appellee by Chairman Burns and Commissioners Scharaffa and Egan.


These findings of fact and report are promulgated at the request of both the Appellee and the Appellant, pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.

James C. Heigham, Esq. for the Appellant.
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FINDINGS OF FACT AND REPORT

Based on the testimony, agreed statement of facts, and exhibits entered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.


The Appellant, Associated Press, Inc. (“Associated Press”), is a New York not-for-profit membership corporation, incorporated on May 23, 1900.   Its principal office is located at 50 Rockefeller Plaza, New York City, New York, but it has bureaus in every state and in many foreign countries.  Its Massachusetts offices are located in Boston and Springfield.  Associated Press has thirty-five employees based in Massachusetts, including four photographers, six supervisory personnel, and seven communications technicians.  It has filed annual Massachusetts corporate excise tax returns since at least 1975.


Associated Press is commonly referred to as a “wire service.”  It is a mutual and cooperative association formed to gather, develop, and disseminate news information.  Its corporate charter and bylaws specify that its general purpose is to:

gather, obtain and procure, by its own instrumentalities, by exchange with its members and others, and by any other appropriate means, any and all kinds of news, information and intelligence; literary property of all kinds including that which is informative, educational, or otherwise of public interest; news pictures, pictorial news and art of any and all kinds and to furnish and supply the same to its members and others entitled to the use thereof.

Its members, who pay dues to Associated Press, include newspapers, radio broadcasters and television broadcasters.  Upon a member’s admission to the association, the Board of Directors determines the nature and extent of the news service to be furnished to it.  The cost of developing, exchanging and transmitting news information, as well as all other expenses incurred by Associated Press, is apportioned among its members by Associated Press’ Board of Directors.


The principal business activities carried on by Associated Press at its Massachusetts offices are investigating, developing, writing, and editing news stories and related photographs and graphics for distribution to members, newspapers and broadcasters.  Associated Press relies on its reporters, photographers, staffers and others to develop news information.  The information developed by Associated Press centers on newsworthy occurrences, which Associated Press monitors and covers at political events, courtrooms, disaster scenes and other possible sources of news information. 

 Upon the discovery of a newsworthy event, Associated Press’ reporters and photographers gather news information relating to the event and write stories from that information.  Certain newsworthy events are photographed with film or by electronic means, and then processed into photographs by Associated Press.


News that has been developed in written, graphic, or photographic form is maintained on computers.  Associated Press’ editors create the final version of a news story, graphic, or photograph. The resulting news content is electronically transmitted to member television stations, newspapers and radio stations.


On April 8, 1997, Associated Press applied for classification as a manufacturing corporation for local tax purposes on Form 355Q, Statement Relating to Manufacturing Activities.  By notice dated April 1, 1998, the Commissioner determined that Associated Press was not engaged in manufacturing, and therefore disallowed classification as a manufacturing corporation for local tax purposes, effective January 1, 1998.  On April 15, 1998, Associated Press timely appealed the Commissioner’s denial of corporate manufacturing classification with this Board.  On the basis of the foregoing, the Board found that it had jurisdiction to hear and decide this matter.


On the basis of the evidence presented, and to the extent that it is a finding of fact, the Board found that the Appellant was not engaged in manufacturing for purposes of G.L. c. 58, § 2.  Accordingly, for the reasons detailed in the following Opinion, the Board issued its decision for the Appellee in this appeal.



OPINION


The question presented by the present appeal is whether Associated Press is entitled to manufacturing classification.  Pursuant to G.L. c. 58, § 2: 

The Commissioner shall annually ... forward to each board of assessors a list of all corporations known to him to be liable on January first of said year to taxation under chapters fifty-nine, sixty A and sixty-three.  Such list shall indicate which of said corporations have been classified by the commissioner as manufacturing corporations....

Manufacturing classification “allows a corporation to take advantage of an investment tax credit, and certain exemptions from local taxes on machinery.”  Commissioner of Revenue v. Houghton Mifflin Company, 423 Mass. 42, 42-43  (1996).  


To be classified as a manufacturing corporation, a corporation must be “engaged in manufacturing.”  Since there is no particularized definition in the statute, the terms “manufacture” and “engaged in manufacturing” are not susceptible to an exact or precise interpretation.  See William F. Sullivan and Co., Inc. v. Commissioner of Revenue, 413 Mass. 576, 579 (1992)(“Manufacturing is chameleon-like in the different definitions given to it.”)  The various constructs of “manufacture” as used in taxing statutes: 

are not intended to furnish a magic formula by which every case may be decided but are to be treated rather as practical working guides. Between what is clearly manufacturing and what is not lies a penumbral zone in which classification is often difficult and definitions are not particularly helpful. 

Assessors of Springfield v. Commissioner of Corps. & Taxation, 321 Mass. 186, 191 (1947). 

The Supreme Judicial Court has stressed that the phrase “engaged in manufacturing” is not to be given a restrictive meaning. Joseph T. Rossi Corp. v. State Tax Commission, 369 Mass. 178, 181 (1975).  Further, the 

[s]tatutes granting the exemption ... must be fairly construed and reasonably applied in order to effectuate the legislative intent and purpose to promote the general welfare of the Commonwealth by inducing new industries to locate here and to foster the expansion and development of our own industries, so that the production of goods can be stimulated, steady employment afforded to our citizens, and a large measure of prosperity obtained. 

Assessors of Boston v. Commissioner of Corps. and Taxation, 323 Mass. 730, 741 (1949). 

Nevertheless, the exemption is not intended “to aid nonmanufacturing corporations ... [.] [T]he performance of any manufacturing by what is essentially a nonmanufacturing corporation does not confer upon it the right to enjoy the exemption.” Fernandes Supermarkets Inc. v. State Tax Commission, 371 Mass. 318, 322 (1976), quoting Assessors of Boston v. Commissioner of Corps. and Taxation, 323 Mass. at 745.  The statutory purpose, therefore, “was not to encourage and preserve all industry in the Commonwealth, but only that portion of industry represented by manufacturing corporations.”  Houghton Mifflin, 423 Mass. at 47, quoting Charles River Breeding Lab., Inc. v. State Tax Commissioner, 374 Mass. 333, 336 (1978).

The Supreme Judicial Court has described “manufacturing” as the process of:

change wrought through the application of forces directed by the human mind, which results in the transformation of some preexisting substance or element into something different, with a new name, nature or use.  

Boston v. Maine R.R. Co. v. Billerica, 262 Mass. 439, 444-445 (1928).  See also William F. Sullivan and Co, Inc. 413 Mass. at 579, citing Joseph T. Rossi Corp., 369 Mass. at 181; Tilcon-Warren Quarries Inc. v. Commissioner of Revenue, 392 Mass. 670, 672 (1984).  The Court has also stated that “manufacture ordinarily and commonly denotes the process of transforming raw or finished materials by hand or machinery, and through human skill and knowledge, into something possessing a new nature and name and adapted to a new use.” Commissioner of Corp and Taxation v. Assessors of Boston, 321 Mass. 90, 94 (1947) citing Commonwealth v. Green, 253 Mass. 458 (1925) and Boston and Maine R.R. v. Billerica, 269 Mass. at 444-445.  In addition, “processes which themselves do not produce a finished product for the ultimate consumer should still be deemed ‘manufacturing’ ... so long as they constitute an essential and integral part of a total manufacturing process.” William F. Sullivan and Co, Inc., 413 Mass. at 579-580, quoting Joseph T. Rossi Corp. 369 Mass. at 181-182.  See also Tilcon-Warren Quarries, Inc., 392 Mass. at 673-674, and Assessors of Boston v. Commissioner of Corps. and Taxation, 323 Mass. at 741.


The Court has cautioned, however, that “unless the processing transforms the new material into a product of substantially different character, it cannot be considered to be manufacturing even though the processing increases the value or usefulness of the product.” Tilcon-Warren Quarries, Inc. 392 Mass. at 673.  Crucial, therefore, is whether the particular step is part of an integrated process that transforms raw ingredients into finished products with new natures or new uses.  “[N]ot ... every process comprising the first step in the transformation of some source material into a finished product qualifies as a process which is an essential and integral part of the total manufacturing process as that phrase has been used.” William F. Sullivan and Co., Inc., 413 Mass. at 581.  See also Assessors of Boston v. Commissioner of Corp. and Taxation, 323 Mass. 730 (1949).  What operations constitute an essential and integral step in the manufacturing process are determined on a case-by-case basis. William F. Sullivan and Co, Inc., 413 Mass. at 581.

Associated Press attempted to place its processes within the foregoing principles, and relied most heavily on Houghton Mifflin Company to support its claim for manufacturing classification.
  In that case, Houghton Mifflin was involved in developing, creating, producing and publishing elementary, secondary and college textbooks, as well as trade, reference, fiction, and non-fiction books.  In considering whether Houghton Mifflin was a manufacturing corporation within the meaning of G.L. c. 63, § 38C, the Court held that:

Houghton’s compilation of information, photographs, and text, into proofs, edited, refined and ultimately transferred to disk or CD-ROM, transcends the mere manipulation of information and constitutes a substantial and integral step in the process of manufacturing books.  The disks and CD-ROMs possess a new nature and are adapted for a new use, namely the printing and binding of books.  Id. at 50-51. 

Therefore, in Houghton Mifflin, the taxpayer compiled information, photographs and text into proofs, edited them, refined them and ultimately transferred them to computer disks or CD-ROMs.  It was these new tangible outputs, computer disks and CD-ROMs, which played an integral part in the process of manufacturing books.  As a result, Houghton Mifflin produced something tangible with “a significant degree of change and refinement to the materials involved” by processes which were “essential and integral steps in the manufacture of conventional books.” Id. at 49.  The new product created by Houghton Mifflin “possess[ed] a new nature and [was] adapted for a new use.” Id. at 50.  


The Court in Houghton Mifflin distinguished between the taxpayer’s activities and the activities of an author, who writes and sells a manuscript to a publisher, or of a furniture designer, who produces designs that are used by others to build furniture. Id. at 49.  The Court recognized that inherent in the activities of an author or furniture designer is the “creative process constituting a sine qua non of subsequent production.”  Id.  The Court indicated, however, that “no one would argue that the author or designer should be classified as a manufacturer.” Id. In distinguishing Houghton Mifflin from the author or furniture designer, the Court noted that:

Houghton’s completed computer disks and CD ROM tapes ... although having intellectual content, are valuable principally because they are physically useful in making the finished product.  Houghton’s activity is similar to the dress cutting ‘markers’ which we said were (albeit in the context of the sales and use tax) used ‘directly and exclusively’ in the manufacture of dresses in Commissioner of Revenue v. Fashion Affiliates, 387 Mass. 543, 545-546 (1982). 

Id.  (Emphasis added.)

In contrast to Houghton Mifflin’s processes, Associated Press’ activities consist of gathering and writing up news content, inputting the news content in various forms onto a computer, and then relaying the information electronically to member newspaper publishers and television and radio broadcasters.  There is no tangible output that it sends downstream in the manufacture of newspapers and broadcasts.  Associated Press does not create something “physically useful” in making the “finished product” of a newspaper or a radio or television broadcast. Cf. 423 Mass. at 49.  Much less does it generate the “finished product” of a newspaper or a newscast on television or radio.  Rather, Associated Press’ activities are closely analogous to those of the author who creates a published work: although the “manufactured” end product – a book in the case of the author – would be impossible without the author’s creative input, the author’s creative process does not constitute “manufacturing.”  Id.

Associated Press’ activities are much closer to those at issue in First Data Corp. v. State Tax Commission, 371 Mass. 444 (1976) and Westinghouse Broadcasting Co., Inc. v. Commissioner, 382 Mass. 354 (1981) than those found to constitute “manufacturing” in Houghton Mifflin.  In First Data Corp., the taxpayer offered a computer time-sharing service to its customers.  The customer transmitted information over phone lines to the taxpayer’s computer, where the information was manipulated, stored, and made available for use by the taxpayer’s customers.  The Court affirmed this Board’s holding that “‘manufacturing,’ according to ordinary acceptation, does not include the transmission or manipulation of knowledge or intelligence.”  First Data Corp., 371 Mass. at 448.

Similarly, in Westinghouse Broadcasting, the Court refused to extend manufacturing classification to a taxpayer which broadcast news, sports and other material on television and radio.  The Court noted that extending the definition of “manufacturing” to broadcasting could be achieved “only by a considerable distortion of the meaning; the process is more naturally and more aptly described, in distinction to manufacturing, as a transmission of intelligence.”  Id. at 357.  These cases indicate that the mere supplying of electronic data, without the medium of a tangible output, does not place the supplier of electronic information in the category of “manufacturer.”  Associated Press’ gathering and relaying of news information is, like the activities of First Data Corp. and Westinghouse Broadcasting, the manipulation and transmission of data or “intelligence” and not the “manufacture” of a new product.


Cases decided by this Board also warrant the conclusion that Associated Press is not properly classified as a manufacturing corporation.  In Beckler Press Inc. v. Commissioner of Revenue, 4 Mass. App. Tax Bd. Rep. 87 (1984), the Board found that a business which “transform[ed] manuscript or telecommunicated copy into ‘finished mechanicals’ ready for the printer’s camera” was not “engaged in manufacturing.” Id. at 89.  The Board found that while Beckler Press’ activities involved changing the physical format of the information to make it more useful, it did not significantly change the material: Beckler’s activities were “for the most part ... changing the information on the manuscript so it would be in suitable

form for use by a printer.”  Id. at 88.  The Board also found that 

there was not that degree or kind of significant change which is required to characterize the process of manufacturing, i.e. one resulting in a product with a significantly new name, nature and use.  Nor was the appellant’s activity an essential and integral part of any manufacturing operation.

Id. (Emphasis added.)

The instant appeal is also similar to Assessors of Sudbury v. Commissioner of Corps. and Taxation, 1 Mass. App. Tax Bd. Rep. 21 (Docket No. 93100, October 29, 1981).  In that case, the taxpayer received, edited and retyped advertisements for its “want-advertiser,” before sending the manuscript to a printer.  The Board concluded that such activities did not constitute manufacturing:

The Corporation ... was not involved in the printing or binding process at all but in taking ads over the telephone and through the mail, editing them and preparing them for the printer.  Even though the Corporation uses sophisticated machinery in doing so, it did not transform any raw or finished materials into something possessing a new nature and name and adapted for a new use.  The same ads that were received by the Corporation were sent to the printer with only slight changes in format.  The Corporation performed certain editing and clerical functions in preparing the ads for the printer, but did not change any material or produce any product.

Id. at 23-4.  

Associated Press made news information suitable, useful, valuable and available for transmission to its members, but it did not significantly change any raw material or generate some new physical thing.  The information and news gathered by Associated Press remained and was transmitted to its members as electronic data.  This circumstance is decisive, in the view of the Board, given the case law cited.


Based on the foregoing, the Board ruled that the Appellant Associated Press did not prove that it was engaged in manufacturing.  Accordingly, the Board denied the Appellant’s application for classification as a manufacturing corporation.






THE APPELLATE TAX BOARD





___________________________________

 By: Frank J. Scharaffa, Acting Chairman

A true copy,

Attest:____________________

       Clerk of the Board

� The Appellant also relies on Associated Press (Advisory Opinion), CCH New York Tax Reports, 1998, a New York case involving a New York sales tax statute, to support its claim for manufacturing status. Decisions of another jurisdiction are of limited use in manufacturing classification appeals because of peculiarities in different jurisdictions’ taxing schemes. See Westinghouse Broadcasting Co. v. Commissioner or Revenue, 382 Mass. 354, 358 (1981), appeal dismissed, 452 U.S. 933 (1981).


�The Supreme Judicial Court’s decision incorporated the Appellate Tax Board’s findings of fact, which detailed Houghton Mifflin’s book-production process as follows:





Initially, editors, ordinarily employed by [Houghton], engage in extensive research and development activities regarding a proposed book.  These activities include researching the probable marketability and developing the content and format of a proposed book.  [Houghton’s] employees then design, write, and produce a manuscript to serve as the content of the proposed book.  Various writers and editors working on different portions and aspects of a proposed book combine their work on a network.





Next, [Houghton’s] employees produce and then circulate among the company’s marketing, production, and editing personnel thumbnail sketches for further processing and refinement.  After that step, electronic-production specialists transform the manuscript and thumbnail sketches into templates, which are analogous to blueprints or page outlines without any text. [Houghton’s] art department then creates drawings, develops charts and graphs, and creates line art for inclusion in the ultimate product.  The art department also selects, retrieves, and transforms photographs for incorporation into the ultimate product.





Following these steps, all of the aforementioned items are assembled into layouts.  First proofs are subsequently produced and marked for changes and corrections, resulting in the production of second proofs, which further refine the product.  The second proofs are then converted into color proofs.  Throughout this process [Houghton] uses, among other things, human skill and knowledge as well as various implements, materials, and machines or machinery such as computers, digital modems, printers, photocopiers, writing utensils, lighting machines, drawing equipment and materials, graphic art tools, electronic graphic equipment, electronic color collection equipment, photo-retrieval equipment, sophisticated software, and scanners.





From the color proof stage of the process, [Houghton] either produces CD ROM tapes which are then sent to the independent contractors for final packaging into compact disks, or it sends the proofs (usually on computer diskettes) to independent contractors for printing and binding into conventional books.  Houghton Mifflin Company, 423 Mass. at 43-44. 
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