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These are appeals filed under the formal procedure pursuant to G.L. c. 62C, § 39, from the refusal of the appellee to abate sales taxes on meals assessed against Food Service Associates, Inc. under G.L. c. 64H, § 2, for the taxable quarters ending March 30, 1990, through and including December 31, 1992, and, income taxes assessed against Dennis G. Maxwell under G.L. c. 62, § 2 for calendar years 1990 and 1991.


Commissioner Gorton heard these appeals and was joined in a decision for the appellants by Chairman Burns and Commissioners Scharaffa, Egan and Rose.


These findings are issued pursuant to a request by the appellant under G.L. c. 58A, § 13 and 831 CMR 1.32.

Douglas A. Fleming, Esq., Paul J. Dee, Jr., Esq.

and Michael S. Marino, Esq., for the appellants.


Laura S. Kershner, Esq. for the appellee.

FINDINGS OF FACT AND REPORT


Based on a joint stipulation of facts, and testimony and exhibits offered at the hearing of these appeals, the Appellate Tax Board (“Board”) made the following findings of fact.

Appellant Food Services Association (“FSA”) filed its sales tax returns for the quarterly periods ending March 31, 1990 through and including December 31, 1992, and paid the tax shown due.
  Appellant Dennis Maxwell (“Maxwell”) timely filed his personal income tax returns for the calendar years 1990 and 1991, and paid the tax shown due thereon.

On April 17, 1998, more than five years after the last sales tax return had been filed and more than six years after Maxwell filed his 1991 personal income tax return, the Commissioner of Revenue (“Commissioner”) made deficiency assessments, pursuant to G.L. c. 62C, §§ 26(d) and 28, against both FSA and Maxwell.  The Commissioner assessed FSA additional sales tax on the theory that FSA had fraudulently under-reported its gross receipts from the sale of meals subject to the sales tax.  The Commissioner assessed Maxwell additional personal income tax on the ground that FSA’s fraudulent under-reporting of its gross receipts caused Maxwell to under-report his income as the sole shareholder of FSA, a Subchapter S corporation.  Neither FSA nor Maxwell filed a consent to extend time for the Commissioner to make an assessment.

On August 28, 1998, FSA and Maxwell filed a total of fourteen applications for abatement, one for each of the sales tax quarters at issue, and one for each of the personal income tax periods at issue.  The applications were deemed denied on February 28, 1999. 
  On August 16, 1999, the appellants timely filed their petitions with the Board.  On this basis, the Board found that it had jurisdiction over the subject appeals.

Maxwell testified on behalf of the appellants.  At all relevant times, Maxwell was the sole shareholder of FSA, a Subchapter S corporation engaged primarily in the operation of restaurants.  Maxwell explained FSA’s business operations as follows.  During 1990, FSA owned and operated three restaurants located in the Commonwealth - David Ryan’s, Jo-Jo’s and Dairy Joy.  David Ryan’s and   Jo-Jo’s  were located in Edgartown and Dairy Joy was located in Weston.  All three restaurants were seasonal, open only for part of the year. 

David Ryan’s and Jo-Jo’s were full-service sit-down restaurants selling prepared meals.  FSA treated all of the sales to restaurant customers as sales of “meals” and charged and collected the appropriate sales tax.  In addition to the sit-down area, Jo-Jo’s also operated a take-out deli where it sold, by weight, sliced cheeses and meats and fresh seafood.  FSA did not charge or collect sales tax on the sales of these items.  Jo-Jo’s deli also sold prepared salads, sandwiches and pizza for immediate consumption, for which FSA did charge and collect sales tax.

Dairy Joy, the third restaurant in operation during 1990, was strictly a take-out operation selling ice cream and fast food.  Sales of the fast food items, as well as ice cream cones, sundaes, frappes, and similar items were treated as “meals” and FSA charged and collected sales tax.  However, sales of packaged pints and quarts of ice cream, not intended to be eaten on the premises, were not treated as sales of meals and no sales tax was charged or collected.

All  three entities also sold clothing, including     t-shirts, collared shirts and baseball caps, which displayed the restaurants’ name.  Sales tax was not charged or collected on the sales of the clothing.  

During 1991, FSA continued to operate David Ryan’s for the full season, but Dairy Joy remained open only for about a month.  Jo-Jo’s closed permanently at the end of the 1990 season.  The restaurants continued to operate in the same manner as in 1990, David Ryan’s maintaining a full-service sit-down restaurant and Dairy Joy a take-out business.  Sales tax was charged and collected for the sale of “meals,” as described above.  Each of the establishments continued to sell clothing for which no sales tax was collected.  

In 1991 Sicilia’s was opened in place of Jo-Jo’s.  Sicilia’s also operated a full-service sit-down restaurant.  As was the practice with Jo-Jo’s, FSA charged and collected sales tax on the sale of “meals.”  At this location, FSA also operated the Natural Deli Café.  The new deli offered for sale cheese, meat and fresh seafood, all of which were sold by weight, as well as prepared salads, sandwiches and pizza.  In addition, the Natural Deli Café sold frozen yogurt by the pint and the quart.  No sales tax was charged or collected on the sale of the deli items sold by weight or the frozen yogurt.  FSA did, however, treat the sales of the remaining items as sales of meals for purposes of the sales tax.  The deli, as with the restaurants, sold custom clothing for which no sales tax was charged or collected.

Sicilia’s and The Natural Deli Café were closed after the 1991 season.  Consequently, the only restaurant in operation during 1992 was David Ryan’s.  David Ryan’s continued to operate as it had in the past years, as a full-service sit-down restaurant.  As in previous years, sales tax was charged and collected on the sale of meals.  With the closing of The Natural Deli Café, David Ryan’s sold cheeses and meats and fresh seafood through its kitchen in an effort to accommodate the deli customers.  No sales tax was charged or collected for the purchase of these items.  David Ryan’s continued to sell clothing for which no sales tax was charged or collected.

Throughout the years at issue, while each restaurant was in operation, David Ryan’s, Jo-Jo’s and Sicilia’s used a point of sale (“POS”) computer program to record the sale of prepared meals subject to the sales tax.  Both Jo-Jo’s and The Natural Deli Café used a manual cash register for the sale of deli items.  Dairy Joy, the take-out only operation, used only a manual cash register.  

Maxwell explained that the waitstaff at David Ryan’s, Jo-Jo’s and Sicilia’s used the POS system to compute their daily totals and submit the required amount of money and credit card receipts to the manager on duty.  At the end of the day, the manager added together the individual totals and place the money in a safe located at David Ryan’s.  Maxwell recorded the week’s daily totals, for taxable and non-taxable items, in a ledger.    

The deli sales were recorded on slips of paper and placed together with the money in the cash register.  The money from the cash registers were similarly counted on a daily basis and placed into the safe.  Maxwell then took these totals and added them in the ledger.  Generally, the restaurants’ receipts were counted once a week and deposited into one of the FSA bank accounts. 

During the approximately six year time lapse from the due date of the returns to the making of the Commissioner’s assessments, the daily guest checks and daily cash register tapes were either lost or destroyed.  Maxwell did, however, maintain his own personal ledgers that recorded the restaurants’ taxable and non-taxable sales.  

Maxwell testified that during the periods at issue, he also had interests in other entities.  He had a hobby of restoring old cars and selling them.  To obtain more advantageous purchasing ability, Maxwell incorporated this activity under the name of Weston Carriage Shop, Inc..  He also was involved in a joint venture, Eagle Restaurant, where he pooled his money with that of other individuals for possible future investment in restaurants.  Each entity maintained its own bank account.  Neither of these entities were part of FSA and neither generated revenue from the sale of meals.  

Auditor Debra Gregg (“the auditor”) testified on behalf of the Commissioner.  The auditor first began a civil audit of the appellants in the spring of 1993.  Shortly thereafter, however, she was informed that the Criminal Investigations Bureau (“CIB”) was conducting an investigation of the appellants and she was instructed to stop her audit.  From that point on, the auditor assisted the CIB with its investigation.  The Commissioner discontinued proceedings toward a civil deficiency assessment because of the Commissioner’s policy to refrain from assessing civil penalties during the pendency of a criminal investigation.  

As part of its investigation, the CIB summonsed records from several banks in which FSA maintained accounts.  Review of these accounts in turn led to other requests to review account records.  Utilizing the bank records, the auditor completed a bank deposit analysis.  The auditor’s bank deposit analysis led to the Commissioner’s conclusion that FSA had under-reported its gross receipts from the sale of meals subject to the sales tax and that Maxwell had under-reported his personal income derived from FSA’s activities.

The auditor explained her audit method as follows.  The first step in her analysis was to review various bank statements and to record all deposits.  Next, she “backed out” transfers between accounts, loan proceeds, returned checks and anything else which she could identify as not being income from the business.  She then presumed that the remaining amounts were gross sales of the restaurants’ businesses, including tax.  The auditor testified that since she was not familiar with the actual businesses, nor had she requested or reviewed any business records, she made no allowances for non-taxable sales.  Instead, she presumed that all gross receipts were derived from the sale of meals subject to the sales tax.

While conducting her analysis, the auditor saw that there were deposits being made, including checks made payable to FSA, into the bank accounts for Weston Carriage Shop and Eagle Restaurant.  She reviewed these accounts and found large deposits of cash.  Again, not knowing what entities comprised FSA and never attempting to find out, the auditor made the determination that these accounts should be included in her analysis.  As with the other accounts, she first backed out any transfers between accounts and identifiable deposits.  The remaining amounts were presumed to be proceeds from the sales of meals and beverages, unless the taxpayer could demonstrate otherwise.

With respect to the Weston Carriage Shop account, the auditor testified that she treated cash flow as gross receipts from the sale of meals “because there was [just] cash going in, and also checks made payable to [FSA] going in at the same time.”  The Eagle Restaurant account was treated in the same manner -- all unidentifiable amounts were presumed to be proceeds from the taxable sales of meals and beverages.  The auditor testified that since the deposit slips made no reference to the source of the cash and because the taxpayer failed to offer documentation to show that these accounts were not properly includible, she summarily treated the remaining amounts as sales of meals and beverages subject to the sale tax.  

On cross-examination the auditor conceded that it would be important to know how much cash was on hand at the beginning of an analysis period.  Such cash amounts would obviously not constitute revenue from taxable sales of meals during the years at issue.  Nevertheless, she admitted that in her analysis she did not establish a starting point.  She simply maintained that she did not know if there was cash on hand at the beginning of the audit period.  As a result, all cash deposits were deemed to be from the sales of meals and beverages during the relevant time period.

In conducting her analysis, the auditor determined that one particular account had operated as the credit card account into which the reimbursements from credit card companies were deposited.  Once again, the auditor presumed that all of these reimbursements were generated from the sale of meals and beverages and were to be included in FSA’s gross receipts.  On cross-examination, however, she conceded that customers could in fact have charged tips as well as non-taxable clothing items, which would have affected her analysis.  She further conceded that cash from non-taxable sales could have been used to pay the servers’ tips, again possibly altering the amount of the charge receipts attributable to taxable meals.  

Throughout her direct testimony, the auditor repeatedly stated that her analysis was based on the best information available.  The auditor did, however, concede that at no time did she request information directly from the appellants regarding FSA’s business activities.  The auditor never inquired as to whether FSA made non-taxable sales.  In addition, the auditor never requested information from the credit card companies in an effort to determine what amount of the reimbursements represented sales from meals.  

On cross-examination, the auditor acknowledged that it was possible for a restaurant to have sales which are not subject to tax, including sales to exempt organizations, deli or bakery sales, or the sale of clothing.  Again, stressing her lack of knowledge of FSA’s business activities, the auditor presumed that FSA had no such sales and concluded that all unidentifiable deposits were derived from sales of meals or beverages subject to the sales tax.  The auditor also testified that if she had had supporting documentation to substantiate the making and amount of non-taxable sales, then she would have adjusted the taxable sales amount correspondingly.

In addition to her claim that FSA failed to offer any “affirmative evidence” that it had non-taxable sales of food, the auditor pointed to FSA’s meals tax returns.  The auditor suggested that any non-taxable sales of food, such as deli items, should have been included in the meals tax return line 1 -- gross receipts, and then backed out on line 2 -– total charged for tax-exempt meals.  She suggested that this method of reporting would have allowed her to see the revenue generated from non-taxable sales.  

The auditor acknowledged, however, that sales of deli items, food sold by weight, did not qualify as “meals” for purposes of the sales tax.  Nonetheless, she continued to maintain that FSA should have included these receipts in “gross receipts” from meals.  For obvious reasons the Board found that this argument was without merit.

The Board further found that an item cannot be excluded by statute from the definition of a “meal” for purposes of imposing the sales tax, and at the same time be classified by the Commissioner as a “meal” for sales tax return reporting purposes.  Accordingly, the sales of non-taxable food or clothing items, distinguished from tax-exempt sales of meals, are not appropriately included in the “gross receipts” reported on the meals tax returns.

Based on the evidence, the Board found that the auditor’s bank deposit analysis method, which was the foundation for the Commissioner’s assessment, was seriously flawed.  The auditor failed to establish beginning cash on hand –- the essential starting point for determining receipts during the years at issue.  She indulged in assumptions and presumptions that were at odds with uncontroverted facts established at trial.  Her calculations were based simplistically on money being deposited into various accounts, some of which had no relation to FSA.  

The Board found that the many shortcomings in the auditor’s analysis, included: 1) the presumption that, absent proof otherwise, all unidentifiable deposits were revenues derived from the sales of meals subject to tax; 2) the failure to inquire as to the specifics of the appellants’ business activities; 3) the presumption that the appellants had no cash on hand at the beginning of the audit period; 4) the presumption that all credit card reimbursements were for meals subject to tax; and, 5) the inclusion of the Weston Carriage Shop and Eagle Restaurant bank accounts.  Given these methodological flaws, the Board found that the analysis used by the Commissioner to show underreporting of taxable sales of meals was unreliable and unreasonable.  In contrast, the Board found Maxwell’s testimony regarding the making of non-taxable sales, to be credible.

Accordingly, the Board found that the Commissioner failed to prove that FSA had under-reported its gross receipts from the sale of meals subject to the sales tax.  Furthermore, the Board found that the Commissioner’s correlative determination that Maxwell, the sole shareholder of FSA, under-reported his personal income was likewise untenable.  The Commissioner’s determination was based solely on its analysis of FSA.  The auditor did no review of Maxwell’s personal accounts.  Instead, she relied solely on a flow-through of FSA’s receipts.  For the reasons discussed above, the Board found that the Commissioner failed to prove that Maxwell under-reported his personal income.

Because the Board found and ruled that the Commissioner did not meet its burden of proving that the appellants under-reported their tax liabilities, the Board further found and ruled that the Commissioner did not establish that the appellants filed false or fraudulent returns.  Therefore, the Board found and ruled that no extension of the three-year period within which the Commissioner may assess additional tax is warranted. Accordingly, since neither assessment was timely under G.L. c. 62C, § 26(b), the Board issued decisions for the appellants and granted abatements in the amount of $196,735.32, plus statutory additions, for FSA, and $57,010.34, plus statutory additions, for Maxwell.

OPINION

Generally, the Commissioner may assess additional taxes “anytime within three years from the date a return was filed or the date it was required to be filed, whichever occurs later.”  G.L. c. 62C, § 26(b).
  In such cases, generally it is the taxpayer that has the burden of proving that he is entitled to an abatement.  J.C. Penny v. Commissioner of Revenue, 431 Mass. 684, 686 (2000), citing Towle v. Commissioner of Revenue, 397 Mass. 599, 603 (1986).

However, in the case of a “false of fraudulent return file[d] with intent to evade a tax . . . the commissioner may make an assessment at any time.”  G.L. c. 62C, § 26(d).  Furthermore, if the Commissioner determines that a taxpayer has filed a false or fraudulent return he may also assess a penalty in an amount equal to the tax assessed.  G.L. c. 62C, § 28.


In the present appeals, the Commissioner failed to make any of the disputed assessments, including that of the double assessment penalty, within the statutory three-year period.  In fact, most of the assessments occurred more than six years after the date of filing the returns.  Given these tardy assessments, the Commissioner necessarily fell back upon the fraud exception to the three-year statute.  The Commissioner maintained that Food Services filed fraudulent sales tax returns and that, in turn, Maxwell filed fraudulent personal income tax returns, with an intent to evade taxes.  

In cases of claimed fraud, as in the present appeal, the burden of proof lies with the Commissioner to prove that the assessment squares with the statute of limitations.  See Peter Ruggiero, Inc. v. Commissioner of Revenue, 18 Mass. App. Tax Bd. Rep. 19, 23 (1995);  Suprenant v. Commissioner of Revenue, 14 Mass. App. Tax Bd. Rep. 12, 18 (1991); Scagel v. Commissioner of Revenue, 13 Mass. App. Tax Bd. Rep. 38, 48 (1990).  Cf. Horvitz v. Commissioner of Revenue, No. 99-P-549 (Mass. App. Ct., April 24, 2001)(Commissioner had the burden of production and the burden of persuasion to show that the taxpayer’s domicile had changed).
  “It is well settled that fraud will not be presumed.  It must be specifically alleged and proved by the party who relies upon it, for purposes of either attack or defence.”  Stow v. Commissioner of Corporations & Taxation, 336 Mass. 337, 341 (1957).    Accord Saphier v. Devonshire Street Fund, Inc., 352 Mass. 683, 689 n.8 (1967).

To sustain an assessment under § 26(d) as to timeliness, there must be a tax deficiency, a failure to pay the tax and an intent to evade the tax due.  See generally United States v. Abodeely, 801 F.2d 1020, 1022 (8th Cir. 1986).  To prove a tax deficiency, “the government must show first that the taxpayer had unreported income, and second, that the income was taxable.”  Id., quoting United States v. Fogg, 652 F.2d 551, 555 (5th Cir. Unit B 1981).  Fraud cannot be shown by mere proof that a party made an error of fact.  Rather, the party bearing the burden of proof must demonstrate “an actual intent to deceive. . . .”  Metropolitan Life Insurance Co. v. Burno, 309 Mass. 7, 11-12 (1941).  As the Board previously held in Scagel, “’[t]he conscious purpose to defraud . . . does not include negligence, carelessness, misunderstanding, or unintentional understatement of income.’”  13 Mass. App. Tax Bd. Rep. at 48, quoting United States v. Pechenik, 236 F.2d 844, 846 (3rd Cir. 1956). 

Generally, the government must use indirect methods of proof in cases of fraud.  “By the very fact that a taxpayer has failed to report the income, it behooves him to obscure any trace of its existence.  Therefore, direct methods of proof, which depend on the taxpayer’s voluntary retention of records of the income, fail.” Abodeely, 801 F.2d at 1023.  Bank deposit analysis is a recognized indirect method of proof and attempts to “demonstrate the existence of unreported income . . .” by scrutinizing the taxpayer’s deposit activity.  United States v. Wiese, 750 F.2d 674, 678 (8th Cir. 1984).  However, the bank deposit analysis method “relies heavily on circumstantial evidence, and because of this the government must be particularly thorough in its development and presentation of the evidence used to demonstrate the presence of unreported income.”  Weise, 750 F.2d at 678. 

The Board found and ruled here that the auditor’s analysis purporting to show substantial unreported sales was permeated with error.  Initially, the auditor failed to take into account the fact that FSA or Maxwell may have had cash on hand at the beginning of the audit period.  The auditor’s reasoning for not establishing this starting point and subtracting cash on hand at the outset of the relevant period was simply that she “didn’t know [what] it was.”  

The auditor’s analysis was also flawed due to her failure to make any allowances for non-taxable sales, including both food sold by weight and clothing.  Instead, all non-identifiable deposits were treated as revenue from the sales of meals.  See Suprenant, 14 Mass. App. Tax Bd. Rep. at 18.  Although the record will not support an inference as to the precise amount of non-taxable sales, it cannot be doubted that many such sales were made.  Yet, the auditor repeatedly stated that she did not have any affirmative evidence to show that revenues were derived from anything other than sales of meals.  Her default assumption cannot be squared with the Board’s finding that FSA did make non-taxable sales of food and clothing.    

The non-identifiable amounts included in the auditor’s analysis also included deposits into bank accounts for Weston Carriage Shop and Eagle Restaurant.  She included these accounts in her analysis because deposits were “just cash going in” and she did not know what these entities did.  The Board, however, found that neither of these entities were part of FSA and that neither of them generated revenue from the sales of meals subject to tax. 

Throughout her testimony, the auditor stated that she “presumed” and “assumed” that the cash deposits were generated from the sale of meals subject to tax.  Her failure to make an allowance for the sale of non-taxable items was predicated on the fact that she had no “affirmative evidence” showing otherwise.  The auditor erroneously inverted the burden of proof the Commissioner assumed when he made the § 26(d) assessments.  The Department had to establish, by eliminating the competing sources of revenue, that the cash deposits going into the accounts studied represented proceeds of taxable sales of meals.  This element of proof of fraud could not simply be presumed.  See generally Stow, 336 Mass. at 341.
  Based on the evidence presented, the Board found and ruled that the Commissioner failed to prove that FSA under-reported its gross receipts derived from the sale of meals subject to tax, essential elements for an assessment based on fraudulent under-reporting of income.  See e.g. Abodeely, 801 F.2d at 1022.  Accordingly, the Board further ruled that the Commissioner’s reliance on the extended limitations period of § 26(d) was in error.

In Belle Isle Lobster and Seafood, Inc. v. Commissioner of Revenue, 4 Mass. App. Tax Bd. Rep. 79 (1984), the Commissioner assessed the taxpayer additional sales tax on meals based on a six-day sample of register tapes.  From this examination, the Commissioner made a determination that “questionable” amounts recorded as non-taxable should have been recorded as taxable sales.  The Board, however, found that the Commissioner “had no basis in fact to support his determination that all ‘questionable sales’ represented sales of taxable meals.”  Id. at 80.  Similarly, in the present appeals the Board found that the auditor had no basis in fact, given her admitted unfamiliarity with FSA’s business practices, to conclude that all receipts were derived from sales of taxable meals. 

More recently, in Chef Chang’s House, Inc. v. Commissioner of Revenue, 20 Mass. App. Tax Bd. Rep. 67, 76 (1996), the Board found that deficiency assessments founded on speculative assumptions were not warranted.  Based on the review of guest checks and bar sales information from a nine-day sample period, the auditor calculated a liquor “mark-up” amount.  This “mark-up” amount was then used to project sales figures for the entire audit period.  Id. at 70-71.  Like the bank deposit analysis at issue in these appeals, the Chef Chang’s audit assessment was conceptually flawed.  In projecting sales, the auditor did not take into account loss of product due to spillage, breakage, theft, loss or free drinks.  Id. at 71.  Instead, the auditor assumed that every ounce of alcohol purchased was sold at retail.  Id.

In addition, the auditor failed to take into account beginning inventory, “assuming, therefore, that all purchases included in his calculations resulted in retail sales during the period at issue.”  Id. at 71.  The Board found that “the audit methods employed were statistically invalid, unreliable and unreasonable.  As a result, the Board accords no weight to the results of the audit.”  Id.

In the present appeals, the Board found the auditor’s method severely flawed, with the additional difficulty of the burden of proof working against the Commissioner. In sum, the Board found that the auditor’s analysis was predicated on impermissible presumptions and dubious assumptions and was thus unreliable and invalid.  As in Chef Chang’s, the Board found and ruled here that the auditor’s analysis in the present appeals was “based on speculative data” making no allowances for non-taxable transactions, and therefore did not support the deficiency assessment under § 26(d).

The Commissioner argues that the present appeals are distinguishable from Chef Chang’s due to the appellant’s failure to supply back-up source documents for its claim of non-taxable sales.  The Board, however, found that the appellants provided the best information available at this late date, more than seven years after the tax periods at issue; and, that the Commissioner’s audit was so speculative and unreliable that the Board could not credit it, particularly where the burden of proof lay with the Commissioner.

For the foregoing reasons, the Board found that the auditor’s analysis was based on assumptions and presumptions resulting in the audit method being unreliable and invalid.  Accordingly, the Board found and ruled that the Commissioner failed to meet its burden of proving that FSA under-reported its sales of taxable meals, an essential element of the fraud needed to justify assessments under § 26(d).  Accordingly, the Board issued a decision for FSA and granted an abatement in the amount of $196,735.32, plus statutory additions.  

For the same reasons, the Board further found and ruled that the Commissioner failed to prove that Maxwell under-reported his personal income, a necessary element of fraud under § 26(d).  Accordingly, the Board issued a decision for the appellant and granted an abatement in the amount of $57,010.34. 
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� The Board noted that many of FSA’s tax returns were not timely filed.  The latest filing due date, however, was March 15, 1993, for the December 31, 1992 quarterly period return.


� On each of the abatement applications FSA and Maxwell had struck out the language allowing the Commissioner more than six months to act upon the application.


� Pursuant to G.L. c. 62C, §§ 26(h) and (i), if a taxpayer fails to report more than 25% of gross income on his personal income tax return 


or if a taxpayer omits more than 25% of the tax due on a sales tax return, the Commissioner may assess additional tax within six years.  In the present appeals, for most of the periods at issue, the Commissioner’s assessment fell outside the six-year limit.  For the few periods that fell within the six-year time period, the Commissioner did not rely upon these sections for his assessment.  Moreover, given the Board’s finding that no underreporting of tax has been shown for any periods at issue, the six-year period under §§ 26(h) and (i) is not applicable.    


� There is some uncertainty in the case law as to whether the burden of proof is by clear and convincing evidence or a mere preponderance.  Cf. Transitron Electronics Corp. v. Hughes Aircraft Co., 649 F.2d 871, 876-877 (1st Cir. 1981) with Compagnie DeReassurance D’Ile de France v. New England Reinsurance Corp., 57 F.3d 56, 71-72 (1st Cir. 1995).  The Board need not resolve this issue in the § 26(d) context where the Commissioner’s evidence does not persuade even by a preponderance. 


� Moreover, the Commissioner could not discharge his burden simply by showing that the appellants treated some taxable sales of meals as non-taxable.  Mistakes in categorizing taxable vs. non-taxable transactions do not establish fraud without more.  See Scagel, 13 Mass. App. Tax Bd. Rep. at 18.


� The appellants were under no obligation to retain records beyond the point of three years after relevant returns were filed.  See G.L. c.62C, § 25.  While the Commissioner argued that the alleged fraud extended the required period of record retention, see 830 CMR 62C.25.1(3)(a), the failure of his proof meant that any such fraud exception never came into play.  The absence of the information within the scope of G.L. c. 62C, § 25 generally entails that the party having the burden of proof cannot meet its burden.  See One, Two, Three, Inc. v. State Tax Comm’n, ATB Docket No. 83543 (March 6, 1978); Mill Hill Club, Inc. v. State Tax Comm’n, ATB Docket No. 82036 (March 2, 1978).





PAGE  
ATB 2001 - 357

