COMMONWEALTH OF MASSACHUSETTS

APPELLATE TAX BOARD

MARY M. RICHARDS       
 v.   
BOARD OF ASSESSORS OF 





THE TOWN OF NANTUCKET

Docket Nos. F224147  (FY 94)

Promulgated:

 

  F231603  (FY 95) 

September 26, 2001

  X280330  (FY 96)

 


These are consolidated appeals, two under the formal procedure and one under the informal procedure, pursuant to G.L. c. 59, §§ 64 and 65, from the refusal of the appellee to abate taxes on certain real estate located in the Town of Nantucket, owned by and assessed to the appellant under G.L. c. 59, § 38 for fiscal years 1994, 1995 and 1996. 


Former Commissioner Lomans heard these appeals and was joined in the decisions for the appellee by Chairman Burns, former Chairman Gurge and Commissioners Scharaffa and Gorton. 


These findings of fact and report are promulgated at the request of the appellant, pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.

Samuel C. Sichko, Esq., for the appellant.

Susan A. Moniz, Esq., for the appellee.

FINDINGS OF FACT AND REPORT


On January 1, 1993, January 1, 1994 and January 1, 1995, Mary M. Richards (“appellant”) was the assessed owner of a parcel of real estate (“property”) located in the Town of Nantucket, on the Island of Nantucket.  The property is situated at 25 East Tristam Avenue, a private dirt road, and is identified by the Board of Assessors of Nantucket (“Assessors”) as Map and Parcel 31-1.


 For fiscal year 1994, the Assessors valued the property at $1,455,900 and assessed taxes thereon at the rate of $6.34 per thousand, in the amount of $9,230.41.  The appellant timely paid the taxes due, without incurring interest.  On May 2, 1994, within thirty days from the mailing of the actual tax bill, the appellant timely filed an application for abatement.  The appellant granted the Assessors an extension of time to act on the application.  Subsequently, by notice dated August 26, 1994, the Assessors granted a partial abatement of tax in the amount of $1,117.11, based on an adjusted property value of $1,279,700. Not settling for this determination, the appellant seasonably filed her fiscal year 1994 appeal with the Appellate Tax Board (“Board”) on November 25, 1994.  On this basis, the Board found that it had jurisdiction over the fiscal year 1994 appeal.

For fiscal year 1995, the Assessors valued the subject property at $1,276,000 and assessed taxes thereon at the rate of $6.56 per thousand, in the amount of $8,370.56.  The appellant timely paid the taxes due, without incurring interest.  On January 26, 1995, the appellant filed an application for abatement, within thirty days from the mailing of the actual tax bill.  The Assessors denied the application on April 26, 1995.  The appellant seasonably filed her fiscal year 1995 appeal with this Board on June 21, 1995.  On this basis, the Board found that it had jurisdiction over the fiscal year 1995 appeal. 

 For fiscal year 1996, the Assessors valued the subject property at $1,276,000 and assessed taxes thereon at the rate of $6.58 per thousand, in the amount of $8,396.08.  The appellant timely paid the taxes due, without incurring interest.  On December 18, 1995, the appellant filed an application for abatement, within thirty days from the mailing of the actual tax bill, which was deemed denied on March 18, 1996.  The appellant seasonably filed her fiscal year 1996 appeal with this Board on May 13, 1996.  On this basis, the Board found that it had jurisdiction over the fiscal year 1996 appeal.  


The property, fronting Nantucket Sound, is located in the Dionis section on the north shore of the Island of Nantucket.  It is approximately two miles west of downtown Nantucket, in an area zoned for minimum lot sizes of 1.84 acres.   The irregularly shaped parcel is abutted on one side by a public beach and on another side by a public right of way.  While the precise acreage of the property is in dispute, the Assessors’ property record card indicates that the parcel is approximately 3.68 acres.  

The property is improved by an L-shaped single-story cedar-shingled cottage-style dwelling.  The bottom of the “L,” 957 square feet and rectangular shaped, is comprised of two bedrooms, two baths and a kitchenette that juts from the larger bedroom.  The long arm of the “L,” 1,305 square feet, with one long side facing the water, is comprised of two bedrooms, a living room, a kitchen, a workshop, one bath and a utility room, all configured in a row.  Situated between the bottom of the “L” and long arm of the “L” and running parallel to the “L’s” long arm, is an irregularly shaped deck, which is approximately thirteen feet in width and more than forty feet in length.  A second, eight by eighteen-foot deck is situated on the waterside of the residence, along a portion of the long arm of the “L”.  This second deck affords unobstructed views of the beach and harbor.  The dwelling was built in 1975 and is in average condition. 

 
The dwelling is perched just above the beach.  The seaward side of the dwelling is fronted by a wooden retaining sea wall.  The Town of Nantucket’s Conservation Commission granted its approval for a replacement retaining sea wall sometime in late 1990.
 


In challenging the assessments, the appellant relied on the testimony and reports of David Haines.  As a hydrogeologist/wetland scientist, a position that includes wetland consulting, hydrogeology and geologic assessments, Mr. Haines was qualified for purposes of the hearing as an expert in the physical properties and dynamics of wetlands.  He based his opinions on personal examination of the subject property in 1994 and 1995, as well as on personal observation of the subject’s neighboring property.  

Mr. Haines testified that for all fiscal years at issue, one hundred percent of the subject would be considered a wetland resource area under the jurisdiction of the Massachusetts Wetlands Protection Act and Nantucket Wetlands By-laws.  Concomitantly, zero percent would be considered “upland.”

In reaching this conclusion, Mr. Haines concluded that the subject was comprised of the components of a wetland resource area: land under the ocean, a coastal beach, a coastal bank, a coastal dune, land subject to coastal storm flowage, a bordering vegetated wetland on the subject’s neighboring property, and a one hundred foot buffer zone to these areas.  He testified that as a protected wetland resource area, current regulations would prohibit construction of any new structures on the property, but would allow for repair of existing structures and septic systems. 

Based on his review of the 1975 Nantucket Shoreline Survey and records from the Nantucket Conservation Commission, Mr. Haines further testified that the immediate area of the property is eroding at a rate of approximately 2.2 feet per year.  He estimated that the area just west of the property’s retaining sea wall had eroded approximately 50 feet from its 1975 position.  Mr. Haines testified that the subject’s retaining sea wall, if maintained, would adequately restrict erosion directly in front of the dwelling, but, as the area east and west of that wall continued to erode, it was likely that the subject dwelling would become situated on a promontory. 


Robert A. Emack, qualified for purposes of the hearing as an expert land surveyor, also testified on behalf of the appellant.  He testified that after reviewing the Assessors’ 1975 property maps and through use of a planimeter, a standard surveyor technique, he calculated the acreage of the subject to be approximately 1.9 acres as of the relevant assessment dates. 


A survey performed by Nantucket Surveyors, Inc. and submitted into evidence by agreement of the parties, found the subject property to be 2.35 acres.  A March 24, 1997 memorandum written by the Administrator of the Nantucket Conservation Commission, similarly submitted into evidence by agreement of the parties, specified that the property was not a one hundred percent resource area pursuant to the Massachusetts Wetlands Protection Act or Nantucket Wetlands By-laws.  As this memorandum highlighted, 

 [w]hile proximity of these wetlands would make development of the property if it were vacant, difficult, this is not the case.  The property contains a legally existing dwelling, well and septic system.  The Commission would require an application for repair of the existing facilities.  Through a waiver procedure contained in the Commission’s regulations, a request could be made to replace the existing structure with a new one on the same footprint (similar approvals have been issued by the Commission) or construct an addition(s) to the existing structure.

The memorandum further specified that the location of the existing dwelling, in-ground septic system and parking area were not wetland resource areas described in either the state Act or Nantucket Wetlands By-laws.  


As to evidence of value for all fiscal years at issue, the appellant relied on the testimony and appraisal report of Steven Backus (“appraiser”), who was qualified as an expert witness on real estate valuation.  Mr. Backus utilized the sales comparison approach, supported by the cost approach, to value the subject property for each fiscal year at issue. Based on sales comparison methodology, where recent waterfront sales in Nantucket were analyzed, the appraiser estimated the fair cash value of the subject property at $475,000 for fiscal year 1994, $550,000 for fiscal year 1995, and $650,000 for fiscal year 1996.

In his sales comparison approach for each fiscal year at issue, the appraiser adjusted the sales price of his purportedly comparable sales to compensate for certain differences between each sale property and the subject.   These adjustments included factors for location, condition, visibility and access, site size, design appeal, gross living area, room count, heating/cooling system, existence of a fireplace, and existence of a detached building.  For fiscal years 1995 and 1996, he also employed a time adjustment of seventeen percent per year to reflect increasing market values in 1993 and 1994.  For all fiscal years at issue the appraiser estimated a fifty percent diminution of the subject’s value due to serious erosion.  

In support of his assertion that the property was overvalued in 1994, the appraiser relied on the following three sales:

Location       Sale Date    Sale Price
Adjusted value

Sale 1

81 Baxter Road
9/92

$600,000
$448,750

Sale 2

17/19 Crows Nest
9/92

$870,000
$589,910

Sale 3

16 Washing Pond
4/92

$850,000
$460,430

The Board found, however, that none of these three sales constituted reliable evidence of fair cash value for fiscal year 1994.  The first sale, which the appraiser considered most comparable to the subject, was of considerable distance from the subject, on a different shoreline, and on a far smaller lot than that of the subject.  Even the appraiser conceded that the second sale was dissimilar from the subject, making his adjustments speculative.  While the third sale was of a parcel located in the same neighborhood as that of the subject and on 2.55 acres, the Board found that the appraiser’s adjustment for the property’s “upland” status was without proper foundation.  

In support of his assertion that the property was overvalued in 1995, the appraiser relied on the following three sales:

Location

Sale Date
Sale Price
Adjusted value

Sale 1

125 Wauwinent Road
  9/93

$470,000
$534,579

Sale 2

 52 Warrens Landing
  9/94

$480,000
$489,596

Sale 3

 35 Nobadeer
        11/93

$500,000
$575,615

The Board found that none of these three sales constituted reliable evidence of fair cash value for fiscal year 1995. All three sales were located of considerable distance from the subject and on far smaller lots than that of the subject.  In addition, the first and third sales were located on different shorelines from that of the subject.  

In support of his assertion that the property was overvalued in 1996, the appraiser relied on the following sales:

Location
     Sale Date     Sale Price
Adjusted value

Sale 1

193 Eel Point Rd.
 6/94

$825,000
 $725,216

Sale 2

 52 Warrens Landing
 9/94

$480,000
 $571,203

Sale 3

 35 Nobadeer

11/93

$500,000
 $677,639

The Board found that none of these three sales constituted reliable evidence of fair cash value for fiscal year 1996.  The Board found that the appraiser’s adjustment for the first sale’s “upland” status, located approximately 2.3 miles from the subject, was without proper foundation.  The second and third sales, previously used for fiscal year 1995 analysis, were located at considerable distance from the subject and on far smaller lots. 

The Board further found that the appraiser’s sales comparison approach contained other errors that compromised its reliability.  While his appraisal report noted the subject’s “guest-house” of 1,305 square feet, his comparisons were based on only the subject’s two-bedroom, two-bath 957 square foot improvement. His analysis, therefore, completely ignored the upper portion of the subject property’s “L” for valuation purposes.  In addition, while the Board was persuaded that the subject property was situated on a smaller lot than the size relied upon by the Assessors, the appraiser’s comparisons were based on even smaller lot sizes.  Further, the Board found that the sales used as comparables by the appraiser were sufficiently dissimilar from the subject in lot size, style, neighborhood, shoreline and amenities, to preclude a meaningful comparison.  
Moreover, the Board found that the appraiser’s estimate of a fifty percent diminution of the subject’s value from serious erosion was without proper foundation.  In estimating this discount, the appraiser compared sales of property with purportedly serious erosion problems with sales of property without such purported erosion.  The appraiser, however, failed to demonstrate the comparability of the selected properties to that of the subject.  Further, the appraiser failed to provide credible evidence to support his conclusion that the selected properties suffered from serious erosion or that certain property was superior because it had more “upland” than the subject.  Finally, he provided no sound analysis to support his conclusion that the sales price for any of the selected properties would have doubled had they not had serious erosion problems.  On this basis, the Board concluded that the Assessor’s fifty percent diminution of value for serious erosion was without foundation and, therefore, without merit.

Accordingly, after examining all the evidence, the Board found that the appellant’s sales comparison methodology, utilized for each fiscal year at issue, was flawed in many important respects, thereby rendering the estimates of value invalid.  

While the Board was persuaded that the subject property was of a smaller parcel size than the size relied upon by the Assessors, and also was persuaded that the subject suffered from erosion, the Board found that the appellant failed to prove any resultant effect on the subject’s value.  Further, while the Board was also persuaded that the subject was situated within a wetland resource area, and therefore subject to wetlands regulation, the Board found that these restrictions did not preclude all development of the property.  The Board found, therefore, that the appellant failed to prove diminution of value from wetlands restrictions. 
 
Deborah Sheehy-Dilworth, Assessor for the Town of Nantucket, testified in defense of the fiscal years 1994 and 1995 assessments of the subject property.  In applying a sales comparison approach for these fiscal years, the Assessor reviewed recent sales of similar types of waterfront property on Nantucket Island.  The sales prices were adjusted to compensate for certain differences in the sale property and the subject, which included differences in time, land size, quality of improvement and size of the improvement.  No adjustments were made for wetland status or erosion.  Ms. Sheehy-Dilworth based her assessments on a lot size of 3.68 acres, with an improvement of 1,700 square feet. 

For fiscal year 1994, Ms. Sheehy-Dilworth relied on sales of three comparable properties, listed below:

Location
    
Sale Date
    Sale Price    Adjusted











Sale Price
Sale 1

14 Washing Pond Rd.

9/92

$1,600,000
$1,405,300
Sale 2

191 Eel Point Rd.

9/92

$1,240,000
$  852,065

Sale 3

113 Eel Point Rd.

2/93

$1,700,000
$1,360,735

The first sale, located approximately one-half mile from the subject, was of a vacant Nantucket Sound 5.45 acre waterfront parcel.  The second sale of 2.31 acres fronting Madaket Harbor, was located approximately one mile west of the subject.  The third sale, a 1.89 acre waterfront parcel located in the same Dionis section as the subject, was improved with a 4,200 square foot colonial-style dwelling.  Ms. Sheehy-Dilworth considered sale number one as the most comparable to the subject, due to its close proximity to the subject and in recognition of the recent sales trend of demolishing improved waterfront properties shortly after purchase.  Based on her fiscal year 1994 analysis, she estimated the value of the subject property at $1,473,433. 

For fiscal year 1995, Ms. Sheehy-Dilworth relied on sales of three comparable properties, listed below:

Location
    
  Sale Date
     Sale Price
Adjusted











Sale Price

Sale 1

 5 Sherburne Way

8/93

$3,027,500
$2,241,000
Sale 2

18 Washing Pond Rd.
      11/93

$1,025,000
$1,276,100

Sale 3
      113 Eel Point Rd.

2/93

$1,700,000
$1,270,700


The first sale was of a 2.16 acre parcel, located one mile north of the subject in a superior neighborhood, on the cliff side of Nantucket Sound, improved by a 3,000 square foot ranch-style dwelling with an attached garage, built in 1950.  Ms. Sheehy-Dilworth considered this dwelling to be inferior to the subject property’s improvement.  With a lot higher in elevation than the subject, much of the property lay below a steep cliff with stairs to the beach.  The second sale, two acres on Nantucket Sound, was located approximately one-half mile from the subject property.  The property was improved at the time of sale, but because the new owner had moved the dwelling in April, 1994, Ms. Sheehy-Dilworth testified that this sale was indicative of the land value only.  Sale number two was chosen as the most comparable to the subject, requiring the fewest adjustments.  The third sale, also used in the Assessor’s fiscal year 1994 analysis, was of a 1.89 acre waterfront parcel located in the Dionis section of the Island.  The parcel was improved by a 4,200 square foot colonial-style dwelling, superior in quality to that of the subject.  Based on her analysis, the subject property was valued at $1,442,700 for fiscal year 1995. 


 On the basis of all the evidence, the Board found that the appellant failed to prove that the subject property was overvalued in fiscal years 1994, 1995 or 1996.  In making this finding, the Board found that the appellant did not prove the comparability of the subject property to the properties used to support her claim of overvaluation.  Moreover, the Board found that neither the subject’s wetland status nor the effects of erosion on the subject’s value had been properly analyzed, evaluated or demonstrated by the appellant.  As a result, the Board found and ruled that the appellant failed to demonstrate that her property was over assessed for any of the fiscal years at issue.   In contrast, the Board found that the Assessors adequately supported their valuation of the property.  


On this basis, the Board decided these appeals for the appellee.

OPINION


The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value means fair market value, which is defined as the price on which a willing seller and a willing buyer will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  

Generally, real estate valuation experts, the Massachusetts courts, and this Board rely upon three approaches to ascertain fair cash value of property: income capitalization, sales comparison, and cost reproduction.  Correia v. New Bedford Redevelopment Authority, 375 Mass. 360, 362 (1978).   

The fair cash value of property may be determined by recent sales of comparable properties in the market.  Id.  Actual sales generally “furnish strong evidence of market value, provided they are arm’s length transactions and thus fairly represent what a buyer has been willing to pay for the property to a willing seller.”  Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 682 (1982); New Boston Garden Corporation v. Assessors of Boston, 383 Mass. 456, 469 (1981); First National Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1970).  

Accordingly, the burden of proof is upon the taxpayer to make out his or her right as a matter of law to an abatement of the tax.  Schlaiker v. Board of Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  The taxpayer must demonstrate that the assessed valuation of his or her property was improper.  See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. at 691.  The Board is entitled to presume that the assessment is valid until the taxpayer sustains its burden of proving otherwise.  Schlaiker, 365 Mass. at 245.

In appeals before this Board, therefore, a taxpayer “may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600, quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983).


In the present appeals, the Board found that the appraiser’s adjustments to his comparable properties’ sale prices were without sufficient foundation.  The appellant’s expert’s adjustments were neither adequately explained nor supported.  The Board, therefore, ruled that the appellant’s appraiser’s sales comparison technique was not a reliable means for valuing the subject property for any of the fiscal years at issue.  Accordingly, the Board found and ruled that the appellant failed to present persuasive evidence of overvaluation that undermined the Assessors’ valuation. 


In contrast to the appellant’s presentation, the Board found that the comparable sales analyses and appraisal reports submitted by the Assessors supported their assessments.  Since the estimate of values for these fiscal years was more than the assessed values, the Board found that the valuation was not in excess of the property’s fair cash value.  


On this basis, the Board found and ruled that the appellant failed to demonstrate that the property at issue was overvalued in fiscal years 1994, 1995 and 1996.  The Board, therefore, decided these appeals for the appellee.



















APPELLATE TAX BOARD






By:  __________________________







Abigail A. Burns, Chairman

A true copy,

Attest: ______________________


     Clerk of the Board
�The Nantucket Conservation Commission’s approval for a replacement retaining sea wall is identified as DEP file number SE48-609.  Based on testimony at the hearing of these appeals, the retaining sea wall may have been repaired sometime after the “No Name” storm of 1991.
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