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This is an appeal under the formal procedure, pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors of the Town of Williamstown (the “appellee” or the “assessors”) to abate taxes on certain real estate in Williamstown, owned by and assessed to Sherwood Guernsey and Carol Guernsey (the “appellants”) under G.L. c. 59, §§ 11 and 38, for fiscal year 2011.


Commissioner Mulhern heard this appeal.  Chairman Hammond and Commissioners Scharaffa, Rose, and Chmielinski joined him in the revised decision for the appellants.


These findings of fact and report are made pursuant to requests by the appellants and the appellee under G.L. c. 58A, § 13 and 831 CMR 1.32.


Ethan Klepetar, Esq. for the appellants.

William Barkin, member of the assessor for the appellee.
FINDINGS OF FACT AND REPORTS

On January 1, 2010, the appellants were the assessed owners of a parcel of real estate located at 402 Hancock Road in the Town of Williamstown (the “subject property”).  For assessment purposes, the subject property is identified as parcel number 304-0008.0. The subject property’s parcel contains approximately 5.3 acres of land and 588.25 feet of street frontage and is improved with a single-family home.  For fiscal year 2011, the assessors valued the subject property at $797,500 and assessed a tax thereon, at the rate of $12.70 per thousand, in the amount of $10,688.22.
  The assessors valued the land and building components of the subject property at $588,600 and $208,900, respectively.  

On September 14, 2010, Williamstown’s Collector of Taxes sent out the town’s actual real estate tax notices.  In accordance with G.L. c. 59, § 57, the appellants paid the tax without incurring interest.  On October 26, 2010, the appellants timely filed their abatement application with the assessors asserting that the subject property had a fair cash value of

$500,000.
  On November 16, 2010, the assessors denied the appellants’ abatement application, and on February 14, 2011, the appellants seasonably filed their appeal with the Appellate Tax Board (the “Board”) alleging that the subject property was overvalued.  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.  
At the hearing of this appeal, three witnesses testified for the appellants: the appellant, Mr. Guernsey; the appellants’ real estate valuation expert, Martin Cristofolini; and the appellants’ environmental analyst, Marc S. Volk. Both Mr. Cristofolini and Mr. Voke were qualified, without objection, as expert witnesses in their respective fields.  The appellant also submitted into evidence: Mr. Cristofolini’s summary appraisal report; a binder containing photographs and the property record cards of the subject property and seven other nearby properties located on Hancock Road; a compilation of 2010 property sales in Williamstown listing each properties’ corresponding sale price, land assessment, and parcel size; a compilation of the seven other Hancock Road properties’ assessed values and their corresponding primary lot size and primary lot assessed value; and, lastly, a multi-page document containing several Google earth maps and a letter from Mr. Volk to Mr. Guernsey describing the subject property’s slope and riverfront area.

In support of the assessment, William Barkin, a member of the assessors, cross-examined the appellants’ witnesses and testified in the assessors’ case-in-chief.  The assessors also introduced into evidence the requisite jurisdictional documents, several deeds, Mr. Barkin’s comparable-sales summary sheet with property record cards attached, and his comparable-sales analysis with adjustments.  
On the basis of this evidence, the Board made the following findings of fact.

The subject property consists of a 5.3-acre site with 588.25 feet of street frontage and is improved with an approximately 260-year-old Cape Cod-style dwelling.  Under the existing zoning regulations, this amount of frontage and acreage allows for another potential building site.  The nine-room house contains four bedrooms, as well as one half and two full bathrooms.
  The dwelling’s finished area totals 2,465 square feet, and it has a 902-square-foot unfinished basement.  Amenities include a covered porch, a wood deck, and a fireplace.  The dwelling’s interior flooring is composed of wood and tile; its walls are painted plaster or sheetrock; its windows and interior doors are trimmed in wood; the bathroom walls are finished with tile; and the kitchen is fully applianced. The dwelling’s exterior siding is made of clapboard, and its roof is  composed of a composite. Both the assessors and Mr. Cristofolini considered the dwelling to be adequately maintained and in average condition.  The subject property utilizes a private septic system for its wastewater and a private well for its drinking water.  There are also several old and somewhat dilapidated detached structures located on the subject property, including a barn with a single-car garage, a silo, a shed, and a couple of other miscellaneous out-buildings.
In his comparable-sales analysis, Mr. Cristofolini examined five approximately 100- to 250-year-old properties in Williamstown and compared them to the subject property.  These properties were located from 0.33 to 5.86 miles from the subject property. Their sale prices fluctuated from $370,000 to $521,000, while their adjusted sale prices ranged from $376,100 to $626,900. Two of these comparable sale properties were located on the subject property’s street -- Hancock Road.  In Mr. Cristofolini’s analysis, only one of the comparable-sale properties had an additional potential building site like the subject property’s parcel.  For the four comparable properties that did not, Mr. Cristofolini adjusted their sale prices upward by $125,000 to account for the increased value of a potential building site.  The amount of Mr. Cristofolini’s adjustment represents approximately 50% of the value of the subject property’s primary site.  According to Mr. Cristofolini, the 50%  adjustment accounts for the costs, risks, and time associated with subdividing the subject property’s parcel. Mr. Cristofolini also analyzed five sales of vacant sites in Williamstown.  Except for a 3.26-acre parcel with exceptionally good views, the remaining four vacant sites averaged 2.81 acres with a sale price of $210,630.  Based on his analyses, Mr. Cristofolini valued the subject property at $550,000 for fiscal year 2011.

To further support Mr. Cristofolini’s valuation of the potential additional building site, the appellants presented a land engineer, Mr. Volk, who verified that a second building site could be developed from the subject property’s existing parcel but any development would be complicated by the subject property’s topography and its proximity to the West Branch Green River.  Mr. Volk identified several steep slopes on the subject property, which he believed would limit the subject property’s development potential.  Mr. Volk estimated that approximately 2.9 acres of the subject property’s parcel were adversely affected for development purposes by their proximity to the riverfront and the slopes.

Mr. Barkin’s comparable-sales analysis included six properties.  These properties sold in 2008 and 2009 for between $405,000 and $565,000.  After applying adjustments to account for their differences with the subject property, Mr. Barkin offered an indicated range of values from $686,100 to $814,400.  In his analysis, Mr. Barkin accounted for the subject property’s potential additional building site by adding $215,000 to his comparable properties’ sale prices.

Based on all of the evidence, the Board found that the subject property was overvalued by the assessors for fiscal year 2011.  Both the appellants’ real estate valuation expert and the assessors’ valuation witness used 62 Cold Spring Road as one of the properties in their comparable-sales analyses.  The Board found that the adjustments that the appellants’ real estate valuation expert applied to the sale price of this property, as well as several other nearby comparables, were credible and indicated a value of approximately $610,000 for the subject property.  The Board further found that the appellants better supported the value of the subject property’s potential building site with the vacant land sales entered into evidence by their real estate valuation expert and the testimony of Mr. Volk.  

On this basis, the Board found that the appellants successfully demonstrated that the subject property was overvalued for fiscal year 2011.  The Board found that the fair cash value of the subject property for this fiscal year was $610,000 which is $187,500 less than its assessed value of $797,500.  The Board, therefore, decided this appeal for the appellants and granted an abatement in the amount of $2,518.88.
 
OPINION

The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price on which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).  


The appellants have the burden of proving that the property has a lower value than that assessed.  “‘The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974)(quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245). 

In appeals before this Board, a taxpayer “‘may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  In the present appeal, the appellants focused primarily on introducing affirmative evidence of value to overcome the presumed validity of the assessment.  The appellants relied principally on their real estate valuation expert’s comparable-sales analysis and the testimony of their land engineer.


Actual sales generally “furnish strong evidence of market value, provided they are arm’s-length transactions and thus fairly represent what a buyer has been willing to pay for property to a willing seller.”  Foxboro Associates v. Assessors of Foxborough, 385 Mass. 679, 682 (1982); New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981); First National Stores, Inc., 358 Mass. 554, 560 (1971).  Sales of comparable realty in the same geographic area and within a reasonable time of the assessment date contain credible data and information for determining the value of the property at issue.  See McCabe v. Chelsea, 265 Mass. 494, 496 (1929).  “A major premise of the sales comparison approach is that an opinion of market value of a property can be supported by studying the market’s reaction to comparable and competitive properties.”  Appraisal Institute, The Appraisal of Real Estate 297 (13th ed., 2008).  


When comparable sales are used, however, allowance must be made for factors which would otherwise cause disparities in the comparable prices.  See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082.  “Adjustments for differences in the elements of comparison are made to the price of each comparable property . . . .  The magnitude of the adjustment made for each element of comparison depends on how much that characteristic of the comparable property differs from the subject property.”  The Appraisal of Real Estate at 322.     
Based on all of the evidence, the Board found that the subject property was overvalued by the assessors for fiscal year 2011.  Both the appellants’ real estate valuation expert and the assessors’ valuation witness used 62 Cold Spring Road as one of the properties in their comparable-sales analyses.  The Board found that the adjustments that the appellants’ real estate valuation expert applied to the sale price of this property, as well as several other nearby comparables, were credible and indicated a value of approximately $610,000 for the subject property.  The Board further found that the appellants better supported the value of the subject property’s potential building site with the vacant land sales entered into evidence by their real estate valuation expert and the testimony of Mr. Volk. 

On this basis, the Board found and ruled that the appellants successfully demonstrated that the subject property was overvalued for fiscal year 2011.  The Board found that the fair cash value of the subject property for this fiscal year was $610,000 which is $187,500 less than its assessed value of $797,500.  “The board [is] not required to believe the testimony of any particular witness but [may] accept such portions of the evidence as appear to have the more convincing weight.”  Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. 60, 72 (1941).  “The credibility of witnesses, the weight of evidence, and inferences to be drawn from the evidence are matters for the board.”  Cummington School of the Arts, Inc. v. Assessors of Cummington, 373 Mass. 597, 605 (1977).  The Board need not specify the exact manner in which it arrived at its valuation.  Jordan Marsh v. Assessors of Malden, 359 Mass. 196, 110 (1971).  The fair cash value of property cannot be proven with “mathematical certainty and must ultimately rest in the realm of opinion, estimate and judgment.”  Boston Consol. Gas Co., 309 Mass. at 72.      
After evaluating all of the evidence, the Board found and ruled that the appellants met their burden of proving that the assessment exceeded the fair cash value of the subject property for fiscal year 2011.  The Board, therefore, decided this appeal for the appellants and granted an abatement in the amount of $2,518.88.
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� The original decision and abatement amount inadvertently omitted the portion of the abatement related to the Community Preservation Act (the “CPA”) surcharge.  The revised decision is promulgated herewith.


� The total amount of taxes here includes both real estate and fire district taxes, as well as a CPA surcharge.


� General Laws c. 59, § 59 requires that applications for abatement be filed:


“[O]n or before the last day for payment, without incurring interest in accordance with the provisions of chapter fifty-seven or section fifty-seven C, of the first installment of the actual tax bill issued upon the establishment of the tax rate for the fiscal year to which the tax relates.”  According to G.L. c. 59, § 57, the applicable payment section for this appeal, the last day for payment is November 1st.  Accordingly, the Board found that the appellants timely filed their application for abatement on October 26, 2010.  


� The Board noted several discrepancies between the appellants’ real estate valuation expert’s description of the subject property and the information contained in the subject property’s property record card.  These differences include the number of rooms, number of bedrooms, number of full bathrooms, and the amount of finished and unfinished space.  Because the appellants’ real estate valuation expert recently viewed and measured the subject property, and the assessors had not, the Board adopted his descriptions and data. 


� This amount includes not only the appropriate real estate tax abatement, but also the appropriate fire district tax and CPA surcharge abatements.


� See the preceding footnote.
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