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This is an appeal filed under the informal procedure
 pursuant to G.L. c. 58A, § 7A and G.L. c. 59, §§ 64 and 65 from the refusal of the Board of Assessors of the Town of Williamstown (“assessors” or “appellee”), to abate a tax on certain real estate located in the Town of Williamstown owned by and assessed to Douglas H. Ellis and Amy E. Palmer-Ellis (“appellants”) under G.L. c. 59, §§ 11 and 38 for the fiscal year 2012 (“fiscal year at issue”).


Commissioner Mulhern heard the appeal.  Chairman Hammond and Commissioners Scharaffa, Rose and Chmielinski joined him in a decision for the appellee.
 These findings of fact and report are made pursuant to a request by the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.
Douglas H. Ellis and Amy E. Palmer-Ellis, pro se, for the appellants.
William Barkin, Principal Assessor, for the appellee.  
FINDINGS OF FACT AND REPORT

On the basis of testimony and evidence offered into evidence at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact. 

On January 1, 2011, the appellants were the assessed owners of a 7.03-acre lot improved with a one and one-half story Cape-Cod-style single-family home (“subject home”) located at 244 Oblong Road in Williamstown (“subject property”).  For the fiscal year at issue, the assessors valued the subject property at $1,020,700 and assessed a tax thereon, at the residential real estate rate of $13.98 per thousand, in the total amount of $15,016.76.
  The appellants timely paid the tax due without incurring any interest.  On November 1, 2011, the appellants timely filed an Application for Abatement with the assessors for the tax year at issue.  On November 16, 2011, the assessors denied the appellants’ abatement application.  On February 5, 2012, the appellants seasonably filed an appeal with the Board.  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.
The subject property was located in a residential area situated in close proximity to the intersection of state routes 7 and 2 near Williamstown Center.  The subject home was built in 1956 with an effective year of 1982.  It contained a total of 3,581 square feet of living area and was comprised of eight rooms, including four bedrooms, as well as three full bathrooms and one half bathroom.  The living area included 816 square feet of finished basement area that served as a recreation room.  The unfinished portion of the basement also included a crawl space under the living room and master bedroom wing.  
The flooring in the subject home was about 50% hardwood, 40% carpet over hardwood, and 10% ceramic tile, and the walls were painted drywall.  The subject home’s exterior was clapboard, and the roof was asphalt and fiberglass shingle.  The subject home was heated by oil-fueled forced hot water.  Amenities included one fireplace, a free-standing wood stove, a covered porch, a patio, an attached two-car garage, and a swimming pool, which was filled and unusable at the time relevant to this appeal.  The assessors listed the subject home’s quality and grade of construction as good and its overall condition as average/good.  The subject home had a view of Mt. Greylock, which the assessors listed as excellent.  
The appellants purchased the subject property on August 11, 2010 for $771,000.  Mr. Ellis, as the witness for the appellants, testified that there were multiple bidders for the subject property, and that the subject property had been on the market for thirteen months at an asking price of $875,000.  He explained that the sale was made pursuant to a sealed-bid auction.  Mr. Ellis further explained that the seller, an out-of-state owner, had left the subject property idle since about 2005, and as a result there were many deferred maintenance issues, including: the unusable swimming pool; the lack of kitchen or bathroom updates; inefficient heating; and untended driveway, patio and grounds.  The appellants contended that the sale price reflected the fair-market price agreed upon between the unrelated buyers and sellers.  
The appellants pointed out that, after the appellants had protested their fiscal year 2011 assessment, the appellee had reduced the value down to $960,689.  They contended that real estate values in Williamstown had fallen significantly between fiscal year 2011 and the fiscal year at issue, a statement that they supported by citing data that purportedly was provided by a real estate firm, Alton & Westall Agency in Williamstown.
The appellants further admitted that the seller’s mortgage payments had been delinquent prior to the appellants’ purchase, but they claimed that the sale of the subject property to the appellants was not a foreclosure sale.  The appellants submitted certified letters from the United States Bankruptcy Court stating that neither of the sellers involved in the August 11, 2010 sale to the appellants had filed a petition for bankruptcy in their home-state of New Jersey.
Finally, the appellants presented a comparable-sales and comparable-assessment analysis comparing the subject property with three purportedly comparable properties in Williamstown:  1851 Cold Spring Road; 41 Oblong Road; and 221 Ide Road.  The appellants also submitted the property record cards for each of the purportedly comparable properties.  The appellants compared features like land area, living area, number of bedrooms and bathrooms, and overall condition of various elements of the subject property.  While they listed the various features of their comparable properties, the appellants made no adjustments to the comparables’ sales prices to account for their various differences.  
The appellee presented its case-in-chief through the testimony of William Barkin, the Chairman and Principal Assessor of the appellee, and the submission of several exhibits.  Mr. Barkin admitted that the fiscal year 2010 property record card incorrectly listed the subject home’s living area.  However, he explained that the property record card for the fiscal year at issue correctly listed the living area as 3,581 square feet.  Mr. Barkin also testified that the Department of Revenue (“DOR”) had recently reviewed the land schedule and as a result of this review, the subject property’s land value increased for the fiscal year at issue.  
Mr. Barkin produced two documents concerning the sale of the subject property to the appellants: (1) a copy of a notice from the Superior Court of Berkshire County that had been sent to the prior owners of the subject property to alert them of a foreclosure action filed by their mortgagee, Legacy Banks; and (2) a document filed with the Northern Berkshire Registry of Deeds discharging the mortgage on the subject property.  Mr. Barkin testified that, based on these documents, the appellee determined that the appellants’ purchase of the subject property was not an arm’s-length sale and therefore did not give the sale price much weight in its fair-cash-value determination.  
Mr. Barkin next presented a comparable-sales analysis using five sales of purportedly comparable properties that had occurred between September 2009 and November 2010.  Mr. Barkin’s comparables ranged in sale price from $1,000,000 to $2,200,000 and were located from 1.1 miles to 4 miles from the subject property.  Mr. Barkin submitted a table that listed the various features of these properties, including, but not limited to: land size, which ranged from 1.87 to 64.62 acres; grade of construction, which ranged from very good to excellent; total living area, which ranged from 2,343 to 3,582 square feet; basement living area, which ranged from 0 to 3,130 square feet; number of bathrooms, which ranged from 6 full bathrooms and 3 half bathrooms to 2 full bathrooms and 1 half bathroom; and the quality of view, which ranged from none to superior.  While he listed these various features, Mr. Barkin made no adjustments to his comparable-sale properties to account for these various differences.  

The Board found particularly persuasive Mr. Barkin’s Comparable Number 1 -- 221 Ide Road, which was also one of Mr. Ellis’ comparable properties.  This property sold on November 4, 2010 for $1,049,000.  This property was a 1.87-acre parcel of land improved with a single-family, Colonial-style home.  The home was built in 2001 and remodeled in 2006.  It contained 3,508 square feet of finished living area with a total of eleven rooms, including four bedrooms, as well as two full bathrooms and one half bathroom.  The finished basement area of 1,207 square feet was included in the total finished living area.  The assessors listed the subject home’s quality and grade of construction as very good and its condition as average.  Unlike the subject property, this property did not enjoy a view of Mt. Greylock.  
On the basis of the evidence of record, the Board made the following ultimate findings of fact.  Regardless of whether either seller had filed a petition for bankruptcy in New Jersey, the sale of the subject property to the appellants involved an out-of-state seller who had vacated the premises, with an outstanding mortgage, several years before the sale and a filing by the mortgagee for foreclosure.  These circumstances suggested compulsion, and the appellants did not meet their burden of refuting that suggestion merely by submitting a document from the United States Bankruptcy Court indicating that the sellers had not filed for bankruptcy in New Jersey.  Therefore, the Board found that the subject property’s sale price of $771,000 was not the best evidence of the fair cash value of the subject property.  

The Board also placed no weight upon the appellants’ evidence suggesting a decrease in home prices in Williamstown.  The evidence was purportedly compiled using data from a third-party source that was not presented as a witness at the hearing of this appeal.  Therefore, as will be explained in the Opinion, the Board found this evidence to be unreliable hearsay.
Instead, the Board found that the best indications of the subject property’s fair cash value were Mr. Barkin’s comparable-sales, particularly the sale of 221 Ide Road on November 4, 2010 for $1,049,000.  The Board considered the comparable-property’s home to be overall superior to the subject home, but the Board also considered this deficiency to be offset by the subject property’s superior lot size and its excellent view of Mt. Greylock.  The Board therefore found that, overall, Mr. Barkin’s comparable-sales, particularly the sale of 221 Ide Road, supported the subject assessment.  Accordingly, the Board issued a decision for the appellee in this appeal.
OPINION

Assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price at which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).
 


The appellant has the burden of proving that the property has a lower value than that assessed.  See Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  “The burden of proof is upon the petitioner to make out its right as [a] matter of law to [an] abatement of the tax.”  Id. (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  In appeals before the Board, a “‘taxpayer may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 600 (1984) (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  

In the instant appeal, the appellants relied on their August 11, 2011 purchase price of the subject property as evidence of overvaluation.  Actual sales of the subject property generally provide “very strong evidence of fair market value, for they represent what a buyer has been willing to pay to a seller for [the] particular property [under appeal].”  New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981), (quoting First National Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971)).  However, circumstances may significantly diminish the evidentiary weight accorded to the sale of the subject.  See Foxboro Associates v. Board of Assessors of Foxborough, 385 Mass. 679, 682-83 (1982).  “[T]he evidentiary value of . . . sales in less than arm's-length transactions is diminished.”  New Boston Garden Corp., 383 Mass. at 469 (quoting Jordan Marsh Co. v. Assessors of Malden, 359 Mass. 106, 108 (1971)).  Thus, the circumstances surrounding actual sales of the subject property must be scrutinized.  See Pepsi-Cola Bottling Co. v. Assessors of Boston, 397 Mass. 447, 449 (1986).  The burden of proof that a sale price was fixed fairly rests with the proponent of the sale.  See Epstein v. Boston Housing Authority, 317 Mass. 297, 300-01 (1944).  
In the present appeal, the evidence established that the prior owners of the subject property resided out-of-state and they had vacated the property in 2005, leaving behind many deferred maintenance issues, as well as an outstanding mortgage on which the mortgagee had filed for foreclosure.  These circumstances raised a suggestion that the sale of the subject was made by compulsion.  Evidence of sales may be considered “only if they are free and not under compulsion.”  Congregation of the Mission of St. Vincent dePaul v. Commonwealth, 336 Mass. 357, 360 (1957).  The Board found that the circumstances surrounding the sale of the subject to the appellants suggested compulsion.  See Cardaropoli v. Assessors of Longmeadow, Mass. ATB Findings of Fact and Reports 2001-158, 169 (ruling that a sale of the subject property at an auction was not representative of its value in a free market) (citing DSM Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984) and G.F. Springfield Management v. Assessors of West Springfield, Mass. ATB Findings of Fact and Reports 2000-228, 242, 251).  The appellants did not meet their burden of refuting that compulsion simply by submitting affidavits from the United States Bankruptcy Court stating that the sellers had not filed for bankruptcy in New Jersey.  The Board thus placed no weight on the August 11, 2011 sale of the subject property.
The appellants next provided a comparable-sales-and-comparable-assessment analysis using five sales of purportedly comparable properties that had occurred between September 2009 and November 2010.  While they submitted a table listing the various features of these properties, they made no adjustments to their purportedly comparable properties’ sale prices to account for differences that would affect their comparison with the subject property.  While analyses of comparable properties’ sales may form a basis for abatement, adjustments must be made to account for differences between the purportedly comparable properties and the subject property. See Antonio v. Assessors of Shutesbury, Mass. ATB Findings of Fact and Reports 2008-54, (ruling that “reliance on unadjusted [sales] of assertedly comparable properties . . . [is] insufficient to justify a value lower than that assessed.”).
Finally, the appellants submitted a document which they created purportedly using data compiled by a real estate firm to suggest that property values had fallen during the fiscal year at issue.  This document, at best, was based on evidence from a third party that was not presented as a witness subject to cross-examination by the appellee and questioning by the Board and therefore was unreliable hearsay to which the Board afforded no weight.  See, e.g., Papernik v. Assessors of Sharon, Mass. ATB Findings of Fact and Reports 2011-600, 615 (ruling that “hearsay information was opinion evidence, which, although not objected to by the assessors, was offered without proper foundation, qualification, or underlying factual support and without providing the assessors with an opportunity for cross-examination” and, accordingly, entitled to no weight).
For their case-in-chief, the assessors also submitted a comparable-sales analysis using five purportedly comparable properties that had sold between September 2009 and November 2010. Like the appellants, the assessors also made no adjustments to their comparables to assist the Board in making meaningful comparisons.  See Antonio, Mass. ATB Findings of Fact and Reports at 2008-70.  However, the Board found that Mr. Ellis’ comparable sales, particularly 221 Ide Road, which was relied upon by both parties, supported the subject assessment.  This property sold on November 4, 2010 for $1,049,000.  In the Board’s opinion, the home at this comparable property was superior to that of the subject property.  However, the subject property’s 7–acre lot, coupled with its view of Mt. Greylock, adequately offset its home’s inferior condition.  Therefore, the Board found and ruled that Mr. Ellis’ comparable sales, particularly the sale of 221 Ide Road, supported the subject assessment.
“The market value of the property c[an] not be proved with mathematical certainty and must ultimately rest in the realm of opinion, estimate, and judgment . . . .  The board [may] select the various elements of value as shown by the record and from them form . . . its own independent judgment.”  Assessors of Quincy v. Boston Consol. Gas Co., 309 Mass. 60, 72 (1941) (citations omitted).  See also North American Philips Lighting Corp. v. Assessors of Lynn, 392 Mass. 296, 300 (1984); New Boston Garden Corp., 383 Mass. at 473; Jordan Marsh Co., 359 Mass. at 110.  Based on the evidence presented in this appeal, the Board selected the most credible and probative evidence of the subject property’s value and exercised its independent judgment in finding and ruling that the subject assessment did not exceed the fair cash value of the subject property for the fiscal year at issue. 
Conclusion

On the basis of the evidence of record, the Board found and ruled that the appellants failed to meet their burden of proving that the subject assessment exceeded the fair cash value of the subject property.  Accordingly, the Board issued a decision for the appellee.
   





 THE APPELLATE TAX BOARD

By: _______________________________
    Thomas W. Hammond, Jr., Chairman

A true copy,
Attest: _________________________
      Clerk of the Board

� Within thirty days of the service of the appeal, the Town of Williamstown, in accordance with G.L. c. 58A, § 7A, elected to have the appeal heard under the formal procedure. 


�  This amount includes a Fire District surcharge in the amount of $489.94 and a Community Preservation Act surcharge in the amount of $257.43.
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