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This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 and G.L. c. 59, §§ 64 and 65 from the refusal of the Board of Assessors of the Town of Easton (“assessors” or “appellee”), to abate taxes on certain real estate located in the Town of Easton owned by and assessed to Michael F. Morrissey and Iya A. Maurer (“appellants”) under G.L. c. 59, §§ 11 and 38 for fiscal year 2012 (“fiscal year at issue”).


Commissioner Rose heard this appeal and was joined by Chairman Hammond and Commissioners Scharaffa, Chmielinski and Mulhern in the decision for the appellee.
 These findings of fact and report are made pursuant to a request by the appellants under G.L. c. 58A, § 13 and 831 CMR 1.32.

Michael F. Morrissey and Iya A. Maurer, pro se for the appellants.
Robert Alford, assessor for the appellee.
FINDINGS OF FACT AND REPORT

On the basis of testimony and evidence offered at the hearing of this appeal, the Appellate Tax Board (“Board”) made the following findings of fact. 

On October 11, 2011, about ten months after the valuation and assessment date of January 1, 2011, the appellants acquired an approximately 0.92-acre parcel of land improved with a three-family dwelling, identified on appellee’s Map 40U as Parcel 126 and located at 70 Pine Street in Easton (“subject property”).  

For fiscal year 2012, the assessors valued the subject property at $595,500.00 and assessed a tax thereon, at the residential real estate rate of $14.95 per thousand, in the total amount of $9,124.96, which includes a Community Preservation Act surcharge of $222.23.  The tax due was paid timely without the incurring of interest.  On January 26, 2012, the appellants timely filed an Application for Abatement with the assessors.  By vote on February 13, 2012, the assessors granted a partial abatement reducing the assessed value of the subject property to $505,500.00.  On March 26, 2012, the appellants seasonably filed an appeal with the Board.  On the basis of these facts, the Board found and ruled that it had jurisdiction to hear and decide this appeal.  
The appellants purchased the subject property on October 11, 2011 from the Bank of America National Association (the “Bank”) for a total purchase price of $411,100.00.  On September 7, 2011, just one month prior to the appellants’ acquisition, Gregory Roman and Verne Cordova transferred the subject property to the Bank for a stated consideration of $523,000.
The appellants’ primary contention was that the assessed value of the subject property exceeded its fair cash value.  In support of their contention, the appellants presented an appraisal report prepared for Mr. Morrissey by licensed appraiser Benjamin Kettleson on June 28, 2011, before Mr. Morrissey purchased the subject property.  Mr. Kettleson was not present at the hearing of this appeal and therefore was not available for cross-examination by the appellee or for questioning by the presiding Board.  To value the subject property, Mr. Kettleson used a sales-comparison approach, an income approach, and a cost approach.  Details of each of these approaches as delineated in his report are as follows.  However, because Mr. Kettleson’s report was hearsay, the Board did not credit his adjustments or opinions.
For his sales-comparison approach, Mr. Kettleson selected six purportedly comparable properties, four of which were sales and two of which were active listings.  The sale properties were located in Easton, Norwood and Weymouth, and the sale dates ranged from January 15, 2010 to February 7, 2011.  These four purportedly comparable properties yielded adjusted sale prices in the range of $369,200 to $424,000, and the two active listings indicated asking prices of $431,600 and $441,300.  Mr. Kettleson gave the most weight to comparables one, two and three, as these sales were the most contemporaneous to the relevant assessment date of January 1, 2011.  Mr. Kettleson selected $400,000 as a value estimate under the sales-comparison approach, as this was in the middle of the adjusted sale prices yielded by the three most recent comparable sale properties.
Next, Mr. Kettleson performed an income approach to value.  For this, he selected three purportedly comparable rental properties located in Easton.  From this, he determined that $4,400 was a reasonable estimate of the total gross monthly rent for the subject property.  He multiplied this by a gross rent multiplier and arrived at $440,000 as the fair market value obtained by his income approach. 
Finally, Mr. Kettleson performed a cost approach to value, considering the replacement costs for rebuilding the subject property.  His appraisal report indicated that the source of this information was “local builders and cost manuals.”  He estimated the site’s value at $100,000 and the value of the building at $535,200.  Mr. Kettleson then subtracted for physical and functional depreciation, but added back the value of site improvements to yield a total $502,700 for the value obtained under the cost approach.  

Mr. Kettleson concluded that the cost approach was not a reliable indicator of value for the subject property due to the age of the improvements.  He found the sales-comparison approach to be the most reflective of the value of the subject property and he thus gave that value the most weight.  He therefore concluded that $400,000 was his opinion of the fair market value of the subject property as of June 28, 2011. 
The appellants next presented Multiple Listing Service (“MLS”) computer printouts for four purportedly comparable multifamily properties sold in Easton.  One of their comparables, 238 Washington Street, was a two-family property, and another, 9 Oakland Avenue, was a four-family property.  The third property, 71-73 Center Street, was a three-family property, but its living space was approximately 1,700 square feet less than the subject property.  Moreover, the parcels of all three comparable properties were much smaller than the subject property’s 0.92-acre lot.  The appellants offered no adjustments to any of his purportedly comparable properties to account for differences between those properties and the subject property.  Further, because Mr. Kettleson’s appraisal report was hearsay, the Board rejected those portions of the report that contained Mr. Kettleson’s adjustments to those properties and his opinions of value.  The Board, therefore, found that the appellants’ evidence was not sufficiently reliable to allow the Board to determine the fair market value of the subject property.  
The appellee presented its case-in-chief by submitting the requisite jurisdictional documents, the property record card for the subject property, and the property record cards for three purportedly comparable properties, including two of the appellants’ comparables, 238 Washington Street and 9 Oakland Avenue.  The appellee argued that these properties supported the validity of the subject assessment as abated.
On the basis of the evidence of record, the Board made the following ultimate findings of fact.  First, because Mr. Kettleson was not presented as a witness at the hearing of this appeal, the Board considered only the undisputed factual descriptions contained in the report and rejected the appraiser’s opinions, including his opinion of value as well as the adjustments upon which that opinion was predicated.  The Board rejected these elements because they lacked adequate foundation and were unsubstantiated hearsay, because the author was not present at the hearing and available for cross-examination by the assessors or for questioning by the Board.  Consequently, the Board was not able to determine the basis for the appraiser’s adjustments or other conclusions, including his opinion of the subject property’s fair cash value.  On this basis, the Board afforded virtually no weight to the appraisal report. 

 The Board further found that the appellants’ comparable-sales data lacked adjustments to account for differences between the purportedly comparable properties and the subject property.  Therefore, the Board was unable to make a meaningful comparison between the subject property and the properties offered for comparison and, accordingly, the purportedly comparable properties were not reliable indicators of the subject property’s fair cash value.

Finally, the Board found that the appellants’ purchase of the subject property at a bank sale, just one month after the Bank acquired the property, suggested that the sale price did not accurately reflect fair market value.  The appellants did not offer sufficient reliable evidence to refute that suggestion.  Accordingly, the Board found that the purchase price paid by the appellants was not a reliable indicator of the fair cash value of the subject property.

Therefore, the Board ultimately found and ruled that the appellants failed to meet their burden of proving a fair cash value for the subject property that was less than its assessed value for the fiscal year at issue.  Accordingly, the Board issued a decision for the appellee in the instant appeal.
OPINION
The assessors are required to assess real estate at its fair cash value.  G.L. c. 59, § 38.  Fair cash value is defined as the price at which a willing seller and a willing buyer in a free and open market will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. v. Assessors of Boston, 334 Mass. 549, 566 (1956).


The appellants have the burden of proving that the property has a lower value than that assessed.  “‘The burden of proof is upon the petitioner to make out [his] right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’”  General Electric Co. v. Assessors of Lynn, 393 Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245)).

In appeals before this Board, taxpayers “may present persuasive evidence of overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or by introducing affirmative evidence of value which undermines the assessors’ valuation.”  General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of Holliston, 389 Mass. 848, 855 (1983)).  
In the present appeal, the appellants contended that the subject property was overvalued.  In support of their case, they presented the appraisal report of Benjamin Kettleson, which included a cost, an income, and a sales-comparison valuation analysis of the subject property.  However, Mr. Kettleson did not testify at the hearing and was thus unavailable for cross-examination by the appellee or for questioning by the Board.  The Board therefore considered his appraisal report to be unsubstantiated hearsay.  Ward Brothers Realty Trust v. Assessors of Hingham, Mass. ATB Findings of Fact and Reports 2012-515, 525 (rejecting opinion of value contained in an appraisal report as hearsay where author of the report did not testify at hearing).  Accordingly, the Board ruled that Mr. Kettleson’s appraisal report was not reliable evidence of the fair cash value of the subject property. 
Next, the appellants submitted MLS listings of three purportedly comparable properties that had sold in Easton.  See Graham v. Assessors of West Tisbury, Mass. ATB Findings of Fact and Reports 2007-321, 394, aff’d, 73 Mass. App. Ct. 1107 (2008) (“The fair cash value of property may often best be determined by recent sales of comparable properties in the market.”).  However, when comparable sales are used, allowances must be made for various factors which would otherwise cause disparities in the comparable property’s sale prices.  See Pembroke Industrial Park Co., Inc. v. Assessors of Pembroke, Mass. ATB Findings of Fact and Reports 1998-1072, 1082; Appraisal Institute, the Appraisal of Real Estate 322 (13th ed., 2008) (“Adjustments for differences in the elements of comparison are made to the price of each comparable property.”).  

While the appellants presented comparable-sales data for three multi-family properties in Easton, they made no adjustments to these properties, only one of which was a three-family property like the subject property, despite the existence of significant differences between the subject property and each of the purportedly comparable properties.  Absent appropriate adjustments, the Board found that the appellants’ comparable-sales data did not provide a reliable indicator of the subject property’s fair cash value for the fiscal year at issue. 
Finally, the Board did not consider the sale of the subject to the appellants to be a reliable indicator of its fair market value, because it was a bank sale.  Usually, the actual sale of the subject property itself is “ʽvery strong evidence of fair market value, for [it] represent[s] what a buyer has been willing to pay to a seller for [the property under appeal].’”  New Boston Garden Corp. v. Assessors of Boston, 383 Mass. 456, 469 (1981) (quoting First Nat’l Stores, Inc. v. Assessors of Somerville, 358 Mass. 554, 560 (1971)).  See also Kane v. Assessors of Topsfield, Mass. ATB Findings of Fact and Reports 2000-409, 411 (finding that a sale of the subject property three months before the relevant assessment date was the best evidence of the subject’s fair cash value absent any evidence of compulsion).  However, bank sales are “inherently suspect,” because by their nature, there is a suggestion that they do not represent an agreement between a willing buyer and a willing seller in a free and open market without compulsion.  Haynes v. Assessors of Middleton, Mass. ATB Findings of Fact and Reports 2011-143, 185 (citing DSM Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984) and G.F. Springfield Management v. Assessors of West Springfield, Mass. ATB Findings of Facts and Reports 2000-228, 242, 251).  “A foreclosure sale inherently suggests a compulsion to sell; a proponent of evidence of such sale must show circumstances rebutting the suggestion of compulsion.”  DSM Realty, Inc. v. Assessors of Andover, 391 Mass. 1014 (1984).  Similarly, a sale by a bank which acquired the property by foreclosure or a deed in lieu of foreclosure also carries indicia of compulsion.  Haynes v. Assessors of Middleton, Mass. ATB Findings of Fact and Reports 2011-143, 185; G.F. Springfield Management v. Assessors of West Springfield, Mass. ATB Findings of Facts and Reports 2000-228, 242, 251 and the cases cited therein.
In this appeal, the Board found and ruled that the bank sale to the appellants was inherently suspect and, in the absence of evidence showing that the sale price was arrived at in an arm’s-length transaction without compulsion, the sale price was not a reliable indicator of the fair market value of the subject property. On the basis of the evidence presented, the Board found and ruled that the appellants failed to establish that the fair cash value of the subject property was less than its assessed value as of the assessment date for the fiscal year at issue. 
Accordingly, the Board issued a decision for the appellee.
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