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August 11, 2010

To the Honorable Senate and House of Representatives:

Pursuant to G.L. c. 58A, § 4, the Appellate Tax Board submits its Annual Report for the fiscal year ending June 30, 2010.

I.
OVERVIEW
The Board is a quasi-judicial agency in the executive branch but with reporting requirements to the General Court.  It is devoted exclusively to hearing and deciding cases on appeal from any state or local taxing authority.  The Board was established by the Legislature in 1929 to relieve the Superior Court of the large volume of tax appeals and to provide taxpayers with a less expensive and more expedient means of appeal.  The Board handles appeals related to virtually all state taxes and excises as well as appeals of local property taxes from all 351 cities and towns in the Commonwealth.

Over ninety percent of the petitions filed at the Board are appeals of local property taxes.  The remaining cases are appeals by taxpayers relating to all state taxes, including: income tax, sales and use tax, corporate excise, bank excise and others.  The Board also has jurisdiction to hear appeals by cities and towns of valuations set by the Department of Revenue that are used in computing local aid and state assessments.  Although appeals involving state taxes and excises comprise on average only six to ten percent of the total number of cases filed with the Board, they generally require more time and resources because they often involve issues of first impression regarding the interpretation of state tax statutes.

The Board is committed to resolving tax appeals in an expeditious fashion and maintaining an appeal process which is fair, understandable and accessible to all litigants, including pro se taxpayers.  Many single family residential property cases are heard within six months of the date the taxpayer first files an appeal with the Board.  In more complex cases, which may require discovery, the retention of expert witnesses by the parties, and other pre-trial procedures, the Board actively facilitates the settlement, mediation, and efficient litigation of the appeals through pre-trial conferences and discovery orders.  In those cases that are tried, the Board issues decisions within three to six months of hearing in most cases.  

The majority of Board hearings are conducted in Boston. When funding permits the Board holds hearings in areas distant from Boston. The Board travels to such cities and towns as Pittsfield, Springfield, Northampton, Milford, Lowell, Lawrence, New Bedford, Barnstable, and Falmouth to hold hearings.  These hearings were curtailed in the middle of fiscal year 2009 due to severe budget reductions under G.L. c. 29, § 9C.  Many of the cases scheduled for trial at these locations were continued for hearing in 2010 or were rescheduled for hearing in Boston. 

The Board has finalized its upgrade to its website, including the posting of its Findings of Fact and Reports.  The website also contains the Board’s rules, printable copies of its forms, a guide for real estate tax appeals, and other information helpful to taxpayers and taxing authorities. The Board’s website address is www.mass.gov/atb.

For the convenience of tax practitioners, local boards of assessors, the Department of Revenue, legal publishers and other interested parties, the Board electronically transfers copies of its Findings of Fact and Reports to anyone requesting placement on the Board’s e-mail distribution list.  To request electronic updates of Board Findings of Fact and Reports, please call or send an e-mail to janice.d.brown@state.ma.us. 

II.
INVENTORY

As was the case for fiscal year 2009, the vast majority of cases pending at the Board during fiscal year 2010 are less than three years old.  Most cases that have been in the Board’s inventory for more than three years are awaiting the resolution, by the Board or an appellate court, of a lead case involving the same issue.  The Board has taken aggressive action to schedule and dispose of cases not directly connected to a lead case that have been in inventory for more than three years.

As the effects of the declining real estate market have continued over the last three years and municipal budgets have been reduced, more and more property tax cases are proceeding to a trial on the merits.    

           The decrease in settlements prior to trial imposes a significant additional burden on an agency that is already understaffed, because the staff time required for the Board to schedule, hear, decide and write up a litigated case vastly exceeds that of a case that is settled or resolved at the pretrial stage.  The combined effect of the increase in new cases filed and the decrease in settled cases resulted in an increase in the inventory of cases pending at the Board. Combined case inventory rose from 13,241 in fiscal year 2009 to 13,363 cases in fiscal year 2010.

III. CASE MANAGEMENT

In response to the mounting number of new case filings and decreased settlements, the Board has scheduled more status conferences, pre-trials, and a limited number of mediation sessions to help manage case flow and expedite resolution of appeals.

The general breakdown of the Board’s inventory fall into the following categories:

A.
Significant DOR Cases:
The first component includes approximately 1,000 DOR appeals involving significant issues and/or amounts in excess of $50,000.  In the vast majority of these cases, both parties are represented by counsel.  For the most part, these cases involve pretrial discovery and motions.  In addition, the parties generally request that the Board issue a written findings of fact after the Board has issued its decision in the case.  These cases are often cases of first impression, requiring a significant investment of time by the presiding Board member and legal staff.  It is estimated that there is approximately $1.0 billion at stake in DOR appeals pending at the Board.
B.
Significant Property Cases:
The second component includes cases involving complex and/or unique property tax issues.  These cases involve special purpose or unique properties including utilities, telephone and wireless companies, office towers, hotels, malls, and industrial or manufacturing facilities.  These cases typically involve real estate valuation expert witnesses and have the potential to last several days and even weeks on trial.  For example, a recently concluded trial involving the taxation of utility property included an evidentiary hearing lasting 22 days, as well as multiple discovery and pre-trial hearings.  One or both parties generally request findings of fact and report after the Board issues its decision.  Like the DOR cases discussed above, these cases require a great deal of time on the part of the presiding Board member and legal staff.  In all, it is estimated that the total assessed value of all pending property appeals at the Board is approximately $30 billion.
C.
Single-Family Residences:

The third component includes appeals of single-family residential assessments.  In these appeals, homeowners typically represent themselves and the assessors and/or town counsel represent the municipality. Given the inexperience of most of the litigants, these cases involve significant handling and outreach by the clerks and administrative staff.  In addition, the losing party often requests findings of fact and report, requiring an expenditure of time by the presiding Board member and legal staff.

D.
Cases Awaiting Disposition of Related Case:  The fourth component of the inventory involves groups of cases that are in what amounts to a holding pattern because they are part of a consolidated group of cases (i.e. centrally assessed utilities in multiple jurisdictions) or they are cases that contain the same issue as a case that is currently on appeal to either the Massachusetts Appeals Court or the SJC. 

E.
Miscellaneous Cases:
The fifth component involves a disparate group of small-claims revenue cases, water bill appeals, agricultural and horticultural land classification, state-owned land and property tax exemption cases. These cases tend to be unique to the particular litigant and run the gamut from those requiring a short hearing to some that require multi-day trials.  

IV.
ISSUES FOR THE UPCOMING YEAR

Because the workload of the Board is counter-cyclical – as the economy worsens, the number of case filings and hearings at the Board increases -- the fiscal crisis has hit the Board disproportionately hard.  As budget resources have been significantly reduced, increased demands have been placed upon the agency. 


Going forward, our most pressing need is for additional administrative staff to handle the increased number of case filings and dispositions.  We are down to only 4 full-time administrative staff members to enter cases, promulgate decisions and findings of fact, assemble the record on appeal for cases appealed to the Appeals Court and the Supreme Judicial Court, as well as answer and direct phone inquires concerning Board procedures, file, and perform other necessary administrative functions.  In addition, 1 of the 4 full-time administrative staff members is the Board’s only full-time stenographer.  It is critical that the Board have a stenographic record of those cases where neither party has requested that a private entity prepare an official stenographic record of the hearing.  Although the parties in most major cases order an official transcript of the proceedings, in the vast majority of cases heard there is no official record.  The need for a stenographer is particularly acute when the Board hears cases outside of Boston, where it is not unusual for a Board member to hear 10 or more cases in a day.  Although the Board has attempted to temporarily meet this need by using electronic recording equipment, the hiring of at least one stenographer and another full-time administrative staff person is necessary for the Board to efficiently and expeditiously handle its increasing work load.

VI. CONCLUSION

We have continued to make great strides at the Board over the last year despite the challenges of administrative staff reductions. Despite the ongoing budgetary issues we are confident that we are prepared to face the challenges ahead in the upcoming fiscal year.  We welcome any comments or suggestions on how we can better serve the citizens of the Commonwealth.  Complete tables of statistics are appended for your reference.
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CASE ACTIVITY

Fiscal Years 2000-2010

	
	PROPERTY APPEALS
	REVENUE APPEALS
	COMBINED APPEALS

	FISCAL YEAR
	FILED
	DISPOSED
	FILED
	DISPOSED
	FILED
	DISPOSED

	2000
	 5,216
	 7,036
	273
	   480
	 5,489
	 7,516

	2001
	 4,199
	 6,208
	544
	   480
	 4,743
	 6,688

	2002
	 5,039
	 6,068
	344
	   492
	  5,383
	 6,560

	2003
	 6,456
	4,814
	465
	   395
	 6,921
	 5,209

	2004
	 4,395
	 4,263
	358
	   280
	 4,753
	 4,543

	2005
	 7,780
	 4,493
	366
	   258
	  8,146
	  4,751

	2006
	5,518
	6,205
	560
	 333
	6,078
	6,538

	2007
	6,689
	4,635
	513
	321
	7,202
	4,956

	2008
	6,446
	5,832
	399
	388
	6,845
	6,620

	2009
	6,659
	5,530
	439
	600
	7,098
	6,130

	2010
	5,834
	5,850
	570
	432
	6,404
	6,282


APPELLATE TAX BOARD

INVENTORY OF CASES

Fiscal Years 2000-2010

	FISCAL YEAR
	DEPARTMENT OF REVENUE APPEALS
	LOCAL PROPERTY APPEALS
	COMBINED INVENTORY

	2000
	  589
	 7,700
	 8,289

	2001
	  653
	 5,691
	 6,344

	2002
	  505
	 4,662
	 5,167

	2003
	  575
	 6,304
	 6,879

	2004
	  653
	 6,436
	 7,089

	2005
	  761
	  9,723
	10,484

	2006
	  988
	  9,036
	10,024

	2007
	1,517
	10,753
	12,270

	2008
	1,032
	11,151
	12,183

	2009
	  871
	12,370
	13,241

	2010
	1,009
	12,354
	13,363


APPELLATE TAX BOARD

CASE ACTIVITY

Fiscal Year 2010

	
	Pending at

Year Start
	Petitions Filed
	Withdrawn 

Or Settled
	Board Decisions
	Pending at Year End

	Commissioner of Revenue Appeals
	
	
	
	
	

	     ALL FORMAL
	871
	570
	351
	81
	1,009

	
	
	
	
	
	

	Property Appeals: 

Boston Only
	
	
	
	
	

	      FORMAL
	1,063
	832
	788
	20
	1,087

	      INFORMAL
	188
	141
	148
	23
	158

	      SUB-TOTAL
	1,251
	973
	936
	43
	1,245

	
	
	
	
	
	

	All Cities and Towns Other than Boston
	
	
	
	
	

	      FORMAL
	9,587
	3,774
	3,793
	248
	9,320

	      INFORMAL
	1,532
	1,087
	754
	427
	1,438

	      SUB-TOTAL
	11,119
	4,791
	4,196
	675
	11,039

	
	
	
	
	
	

	All Cities and Towns Combined
	
	
	
	
	

	      FORMAL
	10,650
	4,606
	4,230
	268
	10,758

	      INFORMAL
	1,720
	1,228
	902
	450
	1,596

	      SUB-TOTAL
	12,370
	5,834
	5,132
	718
	12,354

	
	
	
	
	
	

	Totals
	
	
	
	
	

	      ALL FORMAL
	11,431
	5,176
	4,581
	349
	11,767

	      ALL INFORMAL
	1,720
	1,228
	902
	450
	1,596

	    GRAND TOTALS
	13,241
	6,404
	5,483
	799
	13,363


APPELLATE TAX BOARD

APPEALS FROM DECISIONS OF

LOCAL ASSESSORS

Fiscal Years 2000-2010

	
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	2009
	2010

	Pending at Year Start
	9,520
	7,700
	5,691
	4,662
	6,304
	6,436
	9,723
	9,036
	10,684
	11,151
	12,370

	Petitions Filed
	5,216
	4,199
	5,039
	6,456
	4,395
	7,780
	5,518
	6,689
	6,446
	6,659
	5,834

	Total Inventory
	14,736
	11,899
	10,730
	11,118
	10,699
	14,216
	15,241
	15,725
	17,130
	17,810
	18,204

	Settled or Withdrawn
	6,171
	5,466
	5,551
	4,122
	3,466
	3,927
	4,965
	3,842
	3,225
	4,437
	5,132

	Balance Pending
	8,295
	6,433
	5,179
	6,996
	7,233
	10,289
	10,276
	11,883
	13,905
	13,373
	13,072

	Board Decisions
	865
	742
	517
	692
	797
	566
	1,240
	793
	2,607
	1,093
	718

	Pending at Year End
	7,700
	5,691
	4,662
	6,304
	6,436
	9,723
	9,036
	11,090
	11,151
	12,370
	12,354


APPELLATE TAX BOARD

APPEALS FROM DECISIONS OF

 COMMISSIONER OF REVENUE

Fiscal Years 2000-2010

	
	2000
	2001
	2002
	2003
	2004
	2005
	2006
	2007
	2008
	2009
	2010

	Pending at Year Start
	796
	589
	653
	505
	575
	653
	761
	988
	1,261
	1,032
	871

	Petitions Filed
	273
	544
	344
	465
	358
	366
	560
	513
	399
	439
	570

	Total Inventory
	1,069
	1,133
	997
	970
	933
	1,019
	1,321
	1,501
	1,560
	1,471
	1,441

	Settled or Withdrawn
	408
	397
	450
	343
	227
	180
	283
	246
	321
	433
	351

	Balance Pending
	661
	736
	547
	627
	706
	839
	1,038
	1,255
	1,239
	1,038
	1,090

	Board Decisions
	72
	83
	42
	52
	53
	78
	50
	75
	207
	167
	81

	Pending at Year End
	589
	653
	505
	575
	653
	761
	988
	1,180
	1,032
	871
	1,009
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