COMMONWEALTH OF MASSACHUSETTS

CIVIL SERVICE COMMISSION
One Ashburton Place: Room 503
Boston, MA 02108
(617)727-2293

LUIS GARCIA,
Appellant

5 Case No.: G1-12-266

CITY OF NEW
BEDFORD,
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DECISION

Pursuant to G.L. ¢. 31, § 2(b) and/or G.L. c. 7, § 4H, a Magistrate from the Division of
Administrative Law Appeals (DALA), was assigned to conduct a full evidentiary hearing
regarding this matter on behalf of the Civil Service Commission (Commission).

Pursuant to 801 CMR 1.01 (11) (c), the Magistrate issued the attached Tentative Decision to
the Commission. The parties had thirty (30) days to provide written objections to the
Commission.

The Commission voted at an executive session on October 3, 2013 to acknowledge receipt of:
1) the Tentative Decision of the Magistrate dated July 9, 2013 and 2) the Appellant’s
Objections to the Recommended Decision

After careful review and consideration, the Commission voted to affirm and adopt the
Tentative Decision of the Magistrate in whole, thus making this the Final Decision of the
Commission,

The decision of the Appointing Authority to bypass the Appellant is affirmed and the
Appellant’s appeal is denied.

By vote of the Civil Service Commission (Bowman, Chairman; Ittleman, Marquis, McDowell
and Stein, Commissjoners) on October 17, 2013,

A true record. Alfes

ﬂ(/}

Christopher C. Bqwman
Chairman




Either party may file a motion for reconsideration within ten days of the receipt of this Commission order or
decision. Under the pertinent provisions of the Code of Mass, Regulations, 801 CMR 1.01(7)(1), the motion must
identify a clerical or mechanical error in this order or decision or a significant factor the Agency or the Presiding
Officer may have overlooked in deciding the case. A motion for reconsideration does not toll the statutorily
prescribed thirty-day time limit for seeking judicial review of this Commission order or decision.

Under the provisions of G.L c. 31, § 44, any party aggrieved by this Commission order or decision may initiate

proceedings for judicial review under G.L. ¢. 30A, § 14 in the superior court within thirty (30) days after receipt
of this order or decision. Commencement of such proceeding shall not, unless specifically ordered by the court,

operate as a stay of this Commission order or decision,

Notice to:

Luis Garcia (Appeliant)

Jane Medeiros Friedman, Esq. (for Respondent)

John Marra, Esq. (HRD)

Richard C. Heidlage, Esq. (Chief Administrative Magistrate, DALA)



THE COMMONWEALTH OF MASSACHUSETTS
DIVISION VOFl ADMINISTRATIVE LAW APPEALS

ONE CONGRESS STREET, 11™ FLOOR

BosTON, MA 02114

RICHARD C. HEIDLAGE ' TEL; 617-626-7200

CHIEF ADMINISTRATIVE MAGISTRATE FAX: 617-626-7220
‘ WEBSITE: www.mass.gov/dala

July 9, 2013 : =

Christopher C. Bowman Chairman a B
Civil Service Commission . o o 3
One Ashburton Place, Room 503 L ©
Boston, MA 02108 o 1

Re: Luis Garcia v. City of New Be-dford " ,
-DALA Docket No. CS-12-668 o
CSC Docket No. G1-12-266

Dear Chairman Bowman:

- Enclosed please find the Recommended Decision that is being issued today.
. The parties are advised that, pursuant to 801 CMR 1.01(11)(c)(1), they have thirty days
to file written objections to the decision with the Civil Service Commission. The
written objections may be accompanied by supporting briefs.

ichard C. Heidlage 4
Chief Administrative Magistrate

RCH /mbf

Enclosure

ce: Luis Garcia
Jane Medeiros Friedman
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COMMONWEALTH OF MASSACHUSETTS

Suffolk, ss. : Division of Administrative Law Appeals
| ' One Congress Street, 11th Floor
Boston, MA 02114
(617) 626-7200

LUIS GARCIA, Fax: (617) 626-7220
Appellant www.mass.gov/dala
: Docket No:  G1-12-266
. CS-12-668
CITY OF NEW BEDFORD,
Respondent '

Appearance for Appellant:
- Pro se : ' -5
Appearance for Respondent: . . P
Jane Medeiros Friedman - ) -
First Assistant City Solicitor
City of New Bedford Law Department

133 William Street
New Bedford, MA 02740

Administrative Magistrate:
Angela McConney Scheepers, Esq.
SUMMARY OF DECISION

‘The City of New Bedford had reasonable justification to bypass the Appellant for the -
position of permanent full-time police officer. I therefore recommend that the Civil Service

Commission dismiss the appeal.

DECISION
INTRODUCTION

Pursuant to the provisions of M.G.L. c. 31, § 2(b), the Appellant, Luis Garcia (Appellant),
seeks revie{?'y of the City of New Bedford’s (Appointing Authority or City) reasons for bypassing
him for appointment to the position of permanent full-time police officer in the New Bedford

Police Department (Department). A pre-hearing conference was held on September 28, 2012 at
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the offices of the Civil Service Commission (Commission), One Ashburton Place, Room 503,
Boston, MA 02108. A full hearing was held on December 13, 2012 af the offices of ’;he
Commission by & Magistrate from the Division of Administrative Appeals (DALA). Ricard .
Rezendes teStiﬁeﬁ on behalf of the Respondent, and Timothy Sheehan testified on behalf éf the‘
A?pellént. The Appellant also testified on his own behalf. Thehearing was digitaﬂy recorded. As
no notice was received from either party, .the heéring was declared private;.
Twenty—two- (22) exhibits were ach;nitted into evidence. The Petitioﬁer ad{fised the court of
a scrivener’s error on E};hibit 22: the date of the letter is May 16, 2012 instead of the stated May
16, 20121. The Appellant submitted a post-hearing brief on Januéry 28,2013, The Respondent
submitted its post-hearing brief on January 29, 20 1.3, whereupon the record closed.
FINDINGS OF FACT
Based upon the testimony and documents presented at the hearing, T hereby renderrthe
following findings of fact:
T In May 2009, the Appeﬂa:nf Luis Garcia took the Civil Service exam for the
-position of permanent full time police officer. (Exhibit 23; Testimony 6f the Appellant.)
2. The Appellant’s name appeared on Certification 202842, dated March 4, 2011,
The Appellant was rapked 1" of 19 applicants who indicated that they would accept the
appointment. (Exhibits 1 and 23; Testimony of App;eilant.)
3. The Appellant attended New Bedford High School, and received his G.E.D. in’
December 2006-. (Exhibit 18.) |
| 4. The Appellant served in the Army National Guard from Al_lgust 2007 unti! June
2010. He studied bomb defusement, and attended sniper school and marksman training, The

Appellant served as a motor engineer when he was deployed to Iraq from June 2009 until June
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2010. e also served in Afghanistan 1n late November 2011. Since his honorable discharge from
the National Guard in 201 d, the Appellant has been a membér of the Army Reserves. (Exhibit 3;
Testimony of Appellant.) “ | |

| 5. Lieutenant Ricard Rezendes, employed by the Department for 24 years, has been
the Training Director since January 2009, He oversees the lﬁring of new Ofﬁc'ers.‘ (Testimény of
Rezendes.)

6. Ca;ldidates for police officer were given a packet of employment forms, which they
may take home for one week. The packet included the Department’s' employment appiiéation, and
other Department forms including an application/renewal for a license to carry a firearm. After the
forms were reﬁnnéd to the Department, the packet was giv_én to a background investigator for |
review. (Testimoﬁy of Rezendes.) |

7. On March 9, 2011, the Appellant submitted his employment packet to ;the
Departmeﬁt.- (Exl;libits 3and 9; Testimopy of Appellant, Testimony of Rezendes.)

8. Lt. Rezendes assigned Detective Nelson Goncalyés, a Background Investigator in:
the Depa:tnieﬁt’s Planning and Training Division, to review the Appellant’s file. (Exhibit 18;
Testimony of Rezendes.)

9. Th;a Appellant had been previously issued a license to carry on November 24, 2010
after submitting two application forms. (Exhibits 4, 6, 7 and 9; Te’stimbny of Appellant.)

10. On both forms for his initial application, question 8 states: Have you ever been
confined to a hospital or institution for mental illness? The Appellant answeréd “no” on both
application forms. (Exhibits 6 and 7; Testimony of Appellant.)

11. . On both forms, question 10 states: Have you ever appearedrin any court as a

defendant for any criminal offense (exciuding non-criminal traffic offenses)? The Appellant
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answered “yes” on both application forms. On Exhibit 6, the Appellant indicated that the offense
was for “A&E Houéehold — Dismissed.” On Exhibit.’/’, he wrote:

I got out on bail for $200.00 and appeared in court the next business day. She ha{d

left a voicemail telling me she was going to set me up in the same fashion she also

admitted to her mother she set me up and lied to the police. I told the district

attorney what had happened and [they] listen to the voicemail also her mother

talked to the district attorney and told him her daughter had lied all charges were

dismissed. '
(Exhibits 6 and 7.)

12. dn both forms, question 12 states: Are' you now or have you ever been the subject
of a M.G.L. C209A restraining order or involved in a domestic violence charge? The Appellanf
.answered “no.” (Exhibits 6 .and 7; Testimony of Appellan_t.)

13.  Aspart oi; the nitial application form for a license to carry, the Appellant had to
~ submit to the State Police Identification Section Automated Fingerprint Identification System
(AFIS). On December 12, 2010, the AFIS fingerprint check failed to indicate any disqualifying
information. (Exhibit 5.) |

14. On the renewal form, question' 8 states: Have you ever been confined to a hospital
or institution for mental illness? The Appellant answered “no” again. (Exhibit 9; Testimony of
Appellant.) |

| 15.  On the renewal form, in response to qﬁestion 10 which stated, Have you ever
appeared in any court as a defendant for any criminal offense (excluding non—cri.mjna_l traffic
offenses)? The Appellant answered “no.” (Exhibﬁ 9; Testimony éf Appellant.)

16. On the renewal f.orm, question 12 states: Are you now or ha{feryou ever been the

subject of a M.G.L. c. 209A restraining orclie;~ or involved in a domestic violence charge? The

Appellant again answered “no.” (Exhibit 9; Testimony of Appellant.)
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17. In the Department’s employment apph'cation submitted by the Appellant, on page

17, under the Heading of Crimlnal Record, question “1” stated: | - |
~ Have you ever been or are you currently the subj ect of any petition for restraining
arder requested or issued pursuant to c. 209A or other abuse statutes, of the

Massachusetts General Laws or any other domestic v1olence abuse prevention or

“no contact” order in this or any other state?
The Appellant checked the box indicating “No.” (Exhibit 3.)

18.  As part of the blackground check, the Department Firearms Division submitted the
Appellant’s renewal foml for a license to carry to the Massachusetts'Depal'tment of Mental Health
(DMH) to check for any history of cohfmement. On July 25, 201 1,- DMIT informed the
Department that the Appellant had been confined to a DMI facility from November 30, 2001 until
February 20, 2003, while a minor. (Exhibit 10; Testimony of Appellant,'Testimoay of Resendes.)

19. The Department sularnitted Exhibit 11, an unsigned letter from Chief David A.
Provencher to the Appeliant, dated July 25, 2011, The letter was never sent to the Appellant
(Exlnblt 11; Testimony of Rezendes.)

20. The July 25, 2011 letter stated that the Appellant’s Lie_ense to Carry Firearms had
been revoked beeause (1) the Appellant had been deemed to be an unsuitable person (2) due to the

fact that he failed to answer the questions on the application truthfully, inl partieular question 8:
failure to notify _the Department about his confinement to Taunton State Hospital; (3) had failed to
submit along with the application an affidavit of a treating physician, familiar'with his mental
illness, that the Appellant was ne longer disabled from an illness in a manner that would prevent
him from possessing a rifle, shbtgun or ammunition' and (4) the Appellant had completed the

application form untruthfully. (EXh1b1ts 11 and 12; Testimony of Appellant, Test1mony of

Rezendes )
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21, On Augusi 8,2011, the Department ran a CORI report on the Appellaﬁt. It revealed
-that the Appellan;c was the defendant in a résfraining order issued from the Woburn District Court
effective from October 16, 2006 until October 15, 2007. The CORI also sho.wed that the Appellant
had been arraigned in Woburn District Court on October 16, 2006 for two offenses: the offense of
malicious‘destruétion of property, dismissed on J anuary 5, 2007, and the offense of aséault and
battery, dismissed_ after 3 months of pretrial -proBation. All events had taken place in Burlington,
Massaéhuseﬁs. CExhibit 14) | |
22. On Auéust 15, 2011, Det. Goncélves confacted the Burlingtoh Police Department,
requesting any information on the Appellant. The Burlington Police Department sent him 4 police
reports. (Exhibit 14, 15 and 16.)

23, Inthe first police i’eport dated J uly 16, 2006, around 4:30 p.m., Officer Sc.ott Lauder
responded to a residence in order to take a report of a past domestic incident.! The Appellant’s
then-girlfriend told the ofﬁéer that ;she had had a verbal and physical argument with the Appellant.
She said that they were traveling in the Appellant’s car when she. ati",empt.ed to hand him money.
‘When the Appellant refused to take the money, she threw it out of the window. When they remed
to‘ her residence, the Appellant pushed her, scratched her;, and atfempted to choke her, The ofﬂcer
obserired scratch marks on her arms. When Officer Kirchner called the Appellant, he said that his
girlfﬁend had been the aggréssor and had kicked andpunched him in acidition to yelling and -
screaming at him. The ofﬁcer advised him of his legal rights and informed him that his g]ﬂfnend
no longer wanted him around her residence. The officer also spoke to the glrlﬁlend’
grandmother, Who said that the parties had been arguing since the birth of their child in March.

She also said that both parties had made the situation physical and that the Appellant had left his

! Date unknown.
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girlfriend’s home with Visible inj.uries. Both parties were advised of theﬁ 209 rights; tﬁe girlfriend
was given a 209A rights form. Although neither party wanted to pursue cﬁrﬁihal charges; th_e
girlfriend said that she was going to court m {he morning to seek child support from the Appellant
and that she would look into getting a restraining order. (Exhibit 15.) a

24, In ’Lhe second police report dated Séptember 78, 2006, at 9:18 p.m. Officer Robert A.
Aloisi responded to Chuck E. Cheese to investigate a call for female sitﬁug on the curb with an
infant in a car seat. The female was the Appellant’s then girlfriend, and was known to the officer.
She told the ofﬂcér that she was driving Wﬁh her boyfriend and her child, when the Appellant
began arguing about the way she was driving. She pulled over so that he could drive. After she
took the child out of the éar, thé Appellant drove off and never returned. The officer did not notice
any bruises on the child or its mother. He advised the mother of her right to an emergency
restraining drder, but she declined. The ofﬁcer then left a messﬁge for the Appellant to call him,
the call was not returned. The domestic violence unit -Was notified of this incident. (Eﬁhibit 15.)

25.  The third and fourth police reports are both dated October 1;4, 2006. At5:10 p.m.,
Officer Leary was dispatched to Simonds Park due to a fight in progress among 3 black males and
one female. Before he had beén dispatched to the fight, Officer Leary had been tréveling behind
the motor vehicle carrying the 2 black males when it made a fast and erratic turn into the Simonds
Park parking lot. The officer observed the Appella:mt tr);mg to flag him down, but mistakefﬂy
believed that he was waving to the other black males. When Officer Leary returned to the station,
he was dispatchea back to Simonds Park for a fight in progress.

. As Officer Leary approached the scene, he saw the Ford Escort leaving the park. He spoke

to the Appellant, who admiﬁed thatrhe had been in a fight with ;the occuiaants of the Férd Escort.

Officer Leary radioed Officer Aloisi to stop the motor vehicle,
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The Appellant informed Officer Leary that he had met his ex-giﬂfriend in the park for
visitation, when thcj began to argue about custody issues. Thé ex-girlfriend, who had remained in
_ her-car, opened the door .a.nd thereby struck the Appellant. Thé Appellant believed that his
@x-girlfriend had done this deliberately and pushed the door back on“-to her as she tried to exit. The
eX—girlfriend then said that she was going to c'aﬂ her current boyfriend to c;,ome and “kick his ass.”
The Appeliant triéd to take the phohe from her and duriﬁg the struggle, the phone dropped and
broke.

The Appeliant then tried fo leave, but his ex-girlfriend stood behind his car so tﬂat he éould _
not leave. Her ourreﬁt boyfriend a.nd'one of his friends arrived and then the 3 men began to argue.
The current boyfriend threw the first purich and a ﬁghf: ensued with the Appellant .defending
himself against the other 2 men. He sustained éblack eye, abrasions oﬁ his left knee, hands and
elbow, and a laceration on the right side of his neck. The current boyfriend then kicked the trunk
of the Appellant’s vehicle, leaving a large dent. The current boyfriend also threw the brokeﬁ
pieces of the cell phone at the right side of the Appellant’s‘car, leaving scrafches in the paint.

Officer Leary believed that the ex-girlfriend had called her current boyfriend to the scene
~in order for him to attack the Appellant. Officer Leary also believed that the actions of the current
boyfriend led to the dent and thp scratches on the Appellant’s car. Both men were summonsed on
chargés of assault and béﬁery. The cﬁr.rent boyfriend aiso faced an additional cha.t“ge of
wanton/malicious destruction of probérty over $250. (Exhibit 15.) |

26. The next October 14, 2006 report was fﬂed by Ofﬁcer Aloisi, who also filed the
September 8, 2006 report. At 5:10 p.m, Officer Aloisi was responding to Simonds Park for a
report of 3 black males and-a white female involved in a fight. While he was on his way there, he

was alerted by Office Matthew Leary that a Ford Escort occupied by 2 black males was heading in
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his direction. Officer Leary aiso asked that Officer Aloisi stop the vehicle to determf.ne what had 7.
happened in the park. Off:ice Aloisi activated his blue lights and pulled over the Vehiclé.

Meanwhile Olfﬁcer Kirchner arrived as back up, and Officer Leary reported from the pé:rk
that the Appellant hadnto_ld him that there was a gun in the vehicle occupied by the 2 black males.
The black males were removed from the moth Vehicle, made to lay on the street and sidewalk,
handcuffed, then placed ina éitting position on the sideﬁfalk. No gun was found.

The Appellant’s ex- girlfriend then pulled up, told the ofﬁcers that she knew what was
going on and that she had made the call. She said that She had arranged to‘ meet the Appellani: at
Simonds Park to hand over their child for Visitatiqn. When she arrived, the .A.ppellant Wés upset
because she was late, and began to verbally abuse her. As éhe was retrieving someﬂﬁng out of her
vebicle? she inadvertently struck the Appellant with the car door. The Appellant'th.en grabbed her
by the shoulders and shoved her backwards, atmost knocking her to the ground. The Appellant
spoke to his ex-girlf.riend’s' grandmotheﬁ by phone, telling her that he was going to kill his
ex-girlfriend and kick her in the end. The ex- giﬂfriend then called her current boyfriend, one of
the 2 black men that Aloisi had pulled over and detained. The Appellant asked his ex-girlfriend to
give him the phon;a so that he could invite her current boyfriend to come to the park to fight. Wﬂen

she complied, he threw the phéne oﬁ the ground, smashing it {o pieces. The value of the phone was
| approximately $450.

Qfﬁcer Aloisi informed Officer Leary that he had probable cause to believe that a domestic
assault and battery had taken place. Officer Leary ;Nas raIready on the way to the station because
the Appéﬂant wanted to file a éompiaint against the current bbyﬁiend. Once he arrived at the
station, however, the Appellant was arrested and booked by Lt. Steve (O’Meara. He was charged

with assault and battery and malicious destruction of property over $250.
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27.  The ex-girlfriend applied for an emergency restraining order, In her affidavit, she
| wrote the following:

On or about 10/14/06, the Defendant Luis Garcia was meeting me at Simonds Park

to take the baby overnight. When I arrived at the park Luis was there and he was

mad because he was waiting there. Luis started to verbally abuse me, and he started

to get the babys [sic} things, I pushed the gate of the car open to get the stroller and

it pushed Luis back. He then put both hands on my shoulders and pushed me back

really hard. Hard enough to knock me over but I caught myself. He was on the

phone with my grandmother telling her he was going to kill me & kick me in the

head. 1was on the phone with my current boyfriend. Luis gave me his keys to hold

because he said take my keys and give me your phone. 1 want to fight him. Luis

then grabbed my phone told my boyfriend to come and ﬁght him and then he

smashed my phone on the ground.

28.  The emergency restraining order was granted, and served upon the Appellant in
hand, while he was in custody. The emergency restraining order héd an éxpiration date and next
court date of October 16, 2006. (Exhibits 15, 16 and 16.)

- 29, The Appellant later posted bail. The police officers, mandated reporters who
suspected abuse or neglect of a child, filed a report as mandated by G.L. ¢. 119, §51A (51A
Report) with the Department of Social Services on behalf of the 7 month old infant. (Exhibit 15;
Testimony of Appellant.)

30.  On October 16, 2006, the Appellant was arraigned in Woburn District Court on the
two charges of assault and battery and malicious destruction of property over $250. (Exhibit 14.)

31. On August 17, 2011, Det. G_oncalves contacted the Woburn District Court in order
to receive a copy of the restraining order. (Exbibit 17.)

32.  The court records revealed that when the Appellant failed to appear for the October

- 16, 2006 hearing on the restraining order, the restraining order was extended for one year until

October 15, 2007. The Appellant was ordered not to abuse the mother, not to contact the Plaintiff,

to stay at least 100 yards away from her, to immediately leave and stfiy away from the mother’s

10
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résidence, and to immediately surrender his guns, a:rﬁmuzaition, gun licenses and FID cafds to the
Burlington Police Department. Cus;tody of the couple’s infant child was awarded to'thé mother.
(Exhibits 14 and 17.)

33. Although thé address on the resﬁ*éﬁﬁng order was the same as the Appellant’s -
address on the October 14, 2006 police reports, the Fall River Polio.e Werel uné,ble to serve the
| Appeliant, stating “no address exists.” (Exhibits 15,16 and 16.)

34, On Septembér 11, 2007, slightly more than one month before the order expired, the
Plaintiff moved to Vaéate the no ctlj-ntaét éndﬂstay a;Way.provisions‘ of the order “because of an
. upcoming court date that we need to speak ab0{1 . The Plaintiff's motion was allowed. The no
. abuse order, award of custody of the infant child to the 'Plajntiff and the order that the Appellant
surrender hzs guns, ammunition, gun liéensés énd FID cards to the Burlington Police Department
remained in effect untﬂ October 15, 2007. The Fall River Police were unable to serve the
Appellant with the amended restraining order. (Exhibits 16 and 17.)

357 On October 15, 2007, the restréining order was scheduled for an exteﬁéion hearing
at 9:00 a.m. Because neither party appeared, the order expired a’; 4:00 p.m. on the same day. The
return of service to the Appellant was returned unserved. (Exhibit 16.)

36.  Affer reviewing the Appellant’s CORI, police reports, and restraining order
documents, the Department halted the emplcymént check bécause the Appellant Was no longer a
viable candidate. Tn a memo to Lt. Rezendes, Detective Goncalves stated that he would not
recommend the Appellant for the position of permanent full-time police officer in the City of New

‘Bedford because he had been untruthful in.answering four questions on the renewal of his

i1
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application to carry, which was part of h'is. application for employment.” (Exhibits 9 and 18;
Testimony of Rezeﬁdes.) |
37.  Inhis review, Det. Goncalves had been immediafely drawn to the fact that the
Appellant’s license to carry had been revoked by the Departmeht because the Appellant ﬁad faiied
to disclose that he had been confined in a mental health facility, in.re-éponsé to question 8. The
 Appellant’s confinement was a disqualifier Lipless anéwered truthfully and accompénied with the
affidavit of a registered physician famiiiar with th_e applicant’s illness, stating that the person was
no longer disabled in a i:naﬁﬁer thaf should prevent him from carrying a firearm. (Exhibits 9 and
18.)
| 38.  Detective Goncalves also found that the Appellant failed to answer trﬁth’fully when

he answered that he had never appeared in any court as a defendant for any criminal offense
(excluding non-criminal trafﬁé offenses) in response to question 10. Detective Goncaives had
received the police reports from the Burlingtoﬁ Police Department indicating that the Appellant
had be_en arrested on October 14, 2006 and arraigned on October 16, 2006 for assault and battery
and malicious destruction (f property over $250. (Exhibits 9 and 18.)

39,  Detective Goncalves’s third reason was the Appellant’s failure to answer truthfully
in response to questibn 12, that he Was not now or had never been sﬁbj ect to M.G.L.r c. 209A
rgstraining order or involved in a domestic Violeﬁée charge. The detective had found that the
Appellant had been served in hand V\Jiﬂl an emergency restraining order.on October 14, 2GO6, and
that the order had been extended in an October 16, 2006 ex parte hearing until October 15, 2007.

(Exhibits 14, 16 and 17.) -

The date of the memorandum in UI_lknown.

12
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40.  Detective Goncalves’s fourth reason was the Appellant’s failure to answer
{ruthfully in fesponse to question quéétion “i” on the employment application, denying that ‘ﬁe had
ever been the subject of any pétition fora restréining order pursuant to domestic violence or other
abuse statutes both within and outside of Massachusetts. (Exhibits 3 and 18.) |

41.  The .Appellant and his former teacher, Timothy Sheehan, offered testimony about
his mental condition at the tﬁne of his confinement in a DMH facility. Thé Appellant, born in the
U.nited States, had lived in the Dominican Republic until he was 10 years old. When he returned to
the United St-étes, not only did he lack English skills, but he could not read or write in Spanish. He
attended classes in Spanish until he was able to transition fo classes in English in the 5 Grade.
Mr. Sheehan was one of his teachers, who took a special interest in thé Appellant because he

| worked so hard to overcome his earlier educational deﬁciéncies. (Testimony of Appellant,
Testimony of Sheehan.) |

42,  The Appellant’s mother was unable to care for hml ﬁe Appellant lived in foster
care and was so hurt by a guardian that séhooi officials, as mandated repoﬁers, filed a 51‘A report
with the then Department of Social Services (DSS). Mr. Sheehan then became a foster parent so

| thét he could look after the Appellant ﬁntil the DSS investigation was completed. The Shéehans ,
Welcoméd the Apﬁella.nt into their family, having him beiptized, taking him 6n excursions to
A Boston, the College of the Holy Cross and their vacation home on Cape Cod. (Téstimony of
Appellant, Testimony of Sheehan.) |

43, When DSS tried to remove fhe Appellant from Mr. Sheehan back to other foster
care, he was hospitalized becausé he threatened fo harm hjmself._ The Appellant suffered from

| anger management issues and post-traumatic stress disorder due to child abuse. While he was in

13
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cdnﬁnement, M. Sheehan visited him We_ekly_, gave him an allowance, paid for his toiletries and
beéame his educational advocate: (Te’sfcimony of Appellant, Testimoﬁy of Shechan.)

44.  The Appellant became a father at age _1 8. He quit high school and gota full—time job
0 supﬁort his child, whﬂé garning -his GED (Testimony of Appellant, Testimony of Sheehan.)

45, Inaletter dated August 19,2011, and sent on August 31, 201 17,‘ the City notified the
state Human Resources Division (HRD) of the reasons for the Appellant’s bypass. The City stated
that the Appellant had demonstrat-ed a pattern of lying about his criminal past and withholding
informaﬁon, as Ve'videnced by thé unti’uthfulnéss in his applicat.:ion‘for employment, the
untruthfulness in the application for renewal of his license to carry and its subsequeﬁt revocation.
The Cify also stated that the Appellant’s charaéte'r flaws that make himundesirable as a candidate
for police officer combined with the fact that he is unable to poss'es‘s a license to carry forced it fo
seek a bypass. (Exhibits 18 and 23.)

46. HRD info;med the Appellant ‘that it had approved the reasons for his bypass in a
letter dated September 14, 2011. (Exhibit 19 and 23.) |

47.  When the Appellant returned on short furlough from mﬂitary duty in Afghanistan
in November 20 11, he telephoned the Police Depeirtmeﬁt in order to check on his status. Lt.
Rezendes asked him to come. into the station, where he told him in person of the revocation of his
license to carry. The Appellant surrendered his license, and the police accompanied him to his
home so that he could turn over his personal firearms.” (Exhibit 13; Testimony of Appellant,

Testimony of Rezendes.)

’ ‘The Appellant resubmitted a license to carry application form in October 2012, along with

a medical clearance letter from a Veterans Administration psychiatrist. His license was re-issued
on January 18, 2013. (Exhibit 22; Testimony of the Appellant.)
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| 48.  On November 13, 2011, the City appoin;fed 7 permanent full-time police officers

from Certification 202842, with all of the selected candidates bypassing the Appeﬂant. {Exhibits
2a, 2¢ and 23; Testimony of Appellant.)

49.  On Septemberl 17, 2012, the Appellant appealed fhe City’s decision to bypass hlIIl
to the Civil Service Comrnission. (EXhibitsQO, 21 and 23.)

| CONCLUSION AND ORDER‘
A Applicqble Legdl Standards
When a candidate for appomtmeht apiaeals fro.m a bypaés, the oonﬁnission’s_role is not to

determing whether that candidate should have been bypassed. The Commission’s role, while
important, is relatively narrow in scope: reviewing fhe legitimacy and reasonableness of the
appointing authority’s actiohs. Beverly v. Civil Serv, Comm'n, 78 Mass. App. Ct. 182, 187 (2010).
The commission determines, “on the basis of the evidence before it, whether the appointing
authority [has] sustained its burden of Iljro-ving, by a preponderancé of the evidence, that there waé
reasonable justification” for the decision to bypass the candidate.‘Bracken‘ v. Civil Serv. Comm n,
447 Mass. 233, 241 (2006), citing G.L. ¢. 31, § 2 (b ). “Reasonable jﬁstiﬁcation in tilis context
means ‘done upon adequate reasons sufficiently supported by credible evidence, When weighed by
an unprejudiced mjnd, guided by common sense and by correct rules of law.” ” Brackett v. Civil
Serv. Comm’n, supra, quoting Sel\ecz‘men of Wakeﬁeld v. Judge of First Dist. Court of E.
Middlesex, 262 Mass. 477,482 (1928). See also Beverly v. Civil Serv. Comm'n, 78 Mass. App. Ct.
182, 189, 190-91 (2010) citing Falmouth v. Civil Serv. Comm’n, 447 Mass.- 814, 824-826 (2006).
See also Methuen v. S’olomon, No. 10~,01813-D,I Essex Sup. Ct. (July 26, 2012); Policé Dep'tof
Boston v. Kavaleski, 463 Mass. 680, 688-89 {2012). A “preponderance of the evidence test

requires the Commission to determine whether, on the basis of the evidence before it, the
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Appointing Apthority has established thsfc the reasons assigned‘for the bypass of an Appellant were
mbre probably than not sound and sﬁfﬁcient.” Mayor of Revere v. Civil Serv. Comm’n, 31 Mass.
App. Ct. 315(1991). In determining Whether the department has shoWn a reasonable justification
for a bypass, the‘ conumission's prixﬁary concern is to ensure that the department's action com?orts
With "[blasic ﬁ:lerit principles," asl defined in GL ¢. 31,8 1.- See Massaéhuseﬁs Ass'n of Minority
Law Enforcement Officers v. Abban, 434 Mass. 256, 259 (2001). The commission "finds the facts
afresh” in conducting this inquiry, and is not limited to the evidenée that was before the
“Department. Beveriy v. Civil Serv. Comm ’n,l78 Mass. App. Ct. 182, 187 (2010). The Commission
owes “substantial deference” to the appointing authority’s exercise of judgment in determining
whether there was “reasonable justification” shown. Id. Cities and towns have wide discretion in
Selecting. ;Sublic employees, and absent proof that they acted unreasonably, may not be forced to
take the risk of hiring unsuitable candidates. Tewksbury v. Massachusetts Civ. Serv. Comm’n, No.
10-657-G, Suff. Sup. Ct. (August 30, 2012) (Superior Court found that the town acted reasonably;
Commission erred when it reversed DALA Récominended Decision and improperly substituted its
ju<.ign'1en‘c).4 An appointing authority “should be able to enjoy more freedom in deciding whether
to appoint someone as a new officer than in disciplining an existing tenured one.” Atleboro v.
IMaSSachuseﬁs Civ. Serv. Comm’n et aZ.;S No. 2011-734, Bristol Sup. Ct. November 5, 2012),
citing Beverly at 191. | |
B. Reasonable Justification for Bypassing tﬁe Appellant
The Cify was reasonably justified in bypassing Appellant for the position of permanent full

time police officer i the New Bedford Police Department because he was not forthright about his

¢ Cyrus v. Tewksbury, Docket Nos. G1-08-107, CS 08-539, Recommended Decision, (June
3, 2009) rev’d by Final Deczszon 23 MCSR 58 (201(})

3 William Dunn.
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criminal past and withheld information about his mental health.
| Untruthflﬂﬁess is a serious concern and the Department is justly concerned with
candidates’ ability to tell the truth consiéfently_. See Beverly at 189-190; Modig v. Worcesfer
Police Dep’r; 21 MCSR 78, 82 (2008) (police ofﬁcef candidate’s failure to respond accurately to a
. question about his prior émployment on a personal histbry questionnaire was grounds for bypass);’
Escobar v. Boston, 21 MCSR 168 (2008) (candidate’s untruthfulness in another police
department’s appiicatiqn is grounds for byp'assl); Moran v. Auburn, Docket Nos. G1-08-42,
CS-08-317, Recommended Deci‘sion, (Iune 5, 2009), a.dopted‘by Final Decision 23 MCSR 233
(2010) (Town was justified in bypassing the Appellémt for multiple reasons including. |
nﬁsrepresentations about his extensive driving history and past criminal behavior, including
assault and battery and OUI) , Konamah v. Lowell, Docket Nos. Gl-_10-13 1,C8-1 1—34,'
Recommeﬁded Decision, (January 12, 2012) adopted by F inél Decz‘;ioﬁ 25 MCSR 73 (2012)
(candidate’s failure to complete application truthfully ‘and to disclosé actual role in bﬁsilless gave
af)pointiﬁg authority reason for bypass); O "Neil v. Cambridge, Docl;et Nos. G1-12-1 4, CS-12-202,
| Recommended Decision, (August 14, 2012), adopted by Final Decision Novembef 5,2012.
(ToWn was justified in bypassing the Appellant for an arrest for domestic assault and battery).

I find that the Appellant made false statements on the employment application form
(Exhi;bit 4.) and on the renewal application for the license to carry and withheld information on the
renewal application for the .Iicense to carry (Exhibit 9.). On page 17, under thé: heading of |
Criminal Record, the Appellant feplied no to question “i” which stated:

Have you ever been or are you currently the subject of any petition"‘forr restraining

order requested or issued pursuant to ¢. 209A or other abuse statutes, of the

Massachusetts General Laws or any other domestic violence, abuse prevention or -

~ “no contact” order in this or any other state?

This answer is belied by the restraining orders which issued from the Woburn District Coturt on
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October 14, 2006 and October 16, 2006, wherein the Appellant was the defendant after a domestic |
violence 11101dent on October 4, 2006

On the renewal application for the license to-carry, question 12 stated: Are you now or have
you ever been the subj ectofa M.G.L. c. 209A restraining ortler or involved in a dclmestic violence
charge? The Appellant answered “no

On the same renewal form, question 10 asked: Have you ever appeared in any court as al
defendant for any criminal offense (excludmg non-criminal trafﬁc offenses)’? The Appellant |
answered “no.” The Appellant had been arraigned on October 16, 2006 on charges of assault and
battery and malieious'destruction of property over $250.

Appointing Authorities are justified in bypassing candidates who are perpetratore of
domestic violence incidents, whether or not those incidents result in arrest or conviction. See
Torres v. Boston Police Dep’r, 20 MCSR 327 (2007) (bypass of candidate with multiple incidents
of domestic violence upheld); Allen v.. Boston Police Dep't, 21 MCSR 45 (2008) (bypass upheld
where background check revealed three charges of domestic violence); Dunn Cooper v. Boston
Polz'c:e Dep ’l‘, Docket Nos. G1-07-333, CS-08-54, Recommended Decision, (April 30, 2008),
.adopted by Final Decision 2l MCSR 417 (2008) (bypass of candidate with two restraining orders
and several instances of domestic disputes upheld); Lee v. Boston Police Dep't, 22 MCSR 239
(2009), Boston Police Dep't v. L_ee, No. 2008~1’98 8-E, Suff. Sup. Ct, (October 28, 2010) (Superior
Court vacated Commission order, finding thet appointing authority had reasonable justification for
bypassing candidate with conviction for domestic assault and battery and CWOF for 2094
Violation); Woolf v, Randolph, Docket Nos. G1-09-36, CS-09-125, Recommended Decision,
(January 4, 2010), revemed by Final Deeisian, 23 MCSR 209 (2010), Randolph v, Woolf, No.,

2010-02061-E, Suff. Sup. Ct, (April 28, 2011), aff'd, Randolph v. Civil Serv. Comm'n, Appeals
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Court, No. 11-P-998 (March 22, 201 2} (The Appeals Court found that the Commission erred when _
it reversed the DALA decision upholding the byi:ass of caﬁdidate because of his lack of truth and
candor in regard to his violation of an abuse prevention prder). |

The Appellant has offered many réasons why his appeal should be allowed. He testified |
that he did not think that he had to disclose his .'mental confinement on his licénse té carry
applications because it occurred when he was a juvenile. Ie also testified that he was not mentally
ill, that he was simply a child who took advantage of the confinement to be away.from the herors
of foster cére. Respectfully, he is not qﬁaliﬂed to determine whether or ﬁot he was fnentally il
Only a medical professional could give Aclearanrce for eligibility to beé-r firearms. He did not seek
advice from the police officers in the Department’s Firearms Division about what he had to
disélose. However, he procured a letter of medical clearance from a Veterans Administration
psychiatrist on May 16, 20112. The Department has given no explanation féi the approval of the
Appellant’s first application and how it managed to clear the DMH check. A.

The Appellant has argued that he could nét disclose the restraining order on his
employment applicati_on and the license to carry apiaiicaﬁons because he did ﬁot know about it. It
ris clear‘from the Burlington Police Department police reports and the Woburn District Court
records that the Appellant was served in hancf with an emergency restraining order on October 14,
2006, with a return court date of October 16, 2006. |

When asked to explain fhe difference in his response to question 10 on the initial license to
carry and the renewal aiaplication that wﬁs part of the packet, the Appellant testified that a F irearms
Division police bfﬁce_r had helped him clompléte that first application. He said no in error on the 7

renewal application because he was rushed and home on leave before deployment in Afghanistan.
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‘He testiﬁ;d that he did not have the week normally accorded to candidates to fill out and return ﬂle
application packet to the Dépa:r“tment. |

The Appellant also gave an alternative version. He testified that he did not disclose his
criminal past in the renewal application because the offenses were dismissed after (1) the
Appellant played a voicemail of his ex-girlfriend saying that she was going to set him up; and (2) '
after the ex-girlfriend’s grandmother told the prosecution that her granddaughter had lied.

~ The Appellant was arraigned on October 16, 2006 on the criminal charges of assault and

battery and malicious destruction of property.- The 'offeﬂse of ‘malicious destruction of property
was dismissed on January 5, 2007. The offense of assault and battery was disnﬁssed after 3
months of pre-trial probation. (Exhibit_ 14.) Nevertheless, the Appellant appeafed as a defendant
in court on a criminal offense, the information sought by the Department in its employment
applicatioﬁ form. | |

The Appellant had many difficulties to overcome as a result of his difficult childhood, and
| entered the military Witﬁ the expectation that his experience there would lead him to a law
enforcement career. Mr. Shechan is fo be commended for his fine work as a teacher and his goqd
heart in reaching out to a troubled child. But the facts are what they are. I find that the Appellant
has failed to meet the standards réquired in order to be a police officer in the City of New Bedford.

The Appella%lt’s incident of domesﬁc violence, his criminal history, the untruthfulness on
the employment application, and the untruthfdlnes_s and omiséion on the renewal application for -
the license to carry demonstrated his failure to meet the City’s staﬁdards in order to become a
police officer and gave the City reasonable justification to bypass him. Given the fact that the
Appellant was mvolved n an mc1dent of domestic violence, a Department decision to bypass th

solely for T:hlS reason would have been well supported by a preponderance of the evidence.
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Because police officers often respond to domestic violence calls, it would be irresponsible of the
New Bedford Police Department to'. hire such and individuai. Sée Alfred V. Boston Police Dep’t, 20
MCSR 281 (2007).

There is no evidence that the City’s decisibn was based on political considerations, |
favoritism or bias. Thus the City’s decision to bypass the Appellant is “not subject to correction by
the Commission.” Cambridge, 43 Mass. App. Ct. at 305.

Baée& on thé prepondérance of credible evideﬁce presénte'd at the hearing, I'.conclu;ie that
the City Waé reasonably justified in bypassing the Appellant. Aécordingly, I recommend that‘the

appeal be dismisséd.
SO ORDERED.
- DIVISION OF ADMINISTRATIVE LAW APPEALS

Arlge cConney Scheepﬁs P i\

Administrative Magistrate

21



