COMMONWEALTH OF MASSACHUSETTS

CIVIL SERVICE COMMISSION
One Ashburton Place: Room 503

Boston, MA 02108
(617) 727-2293
JOSEPH MINOIE,
Appellant
v Case No.: G1-13-203
TOWN OF BRAINTREE,
Respondent

DECISION

Pursuant to G.L. ¢. 31, § 2(b) and/or G.L. c. 7, § 4H, a Magistrate from the Division of
Administrative Law Appeals (DALA), was assigned to conduct a full evidentiary hearing
regarding this matter on behalf of the Civil Service Commission (Commission).

Pursuant to 801 CMR 1.01 (11) (¢), the Magistrate issued the attached Tentative Decision to
the Commission. The parties had thirty (30) days to provide written objections to the
Commission. No written objections were received.

After careful review and consideration, the Commission voted to affirm and adopt the
Tentative Decision of the Magistrate in whole, thus making this the Final Decision of the
Commission.

The decision of the Town of Braintree to bypass the Appellant for the position of police
officer is affirmed and Mr. Minoei’s appeal under Docket No. G1-13-203 is hereby denied.

By vote of the Civil Service Commission (Bowman, Chairman; Ittleman, McDowell and
Stein, Commissioners) on March 20, 2014,

A true recorz./iiest.
K/O. 44

Christopher |C. Bowman
Chairman

Either party may file a motion for reconsideration within ten days of the receipt of this Commission order or
decision. Under the pertinent provisions of the Code of Mass. Regulations, 801 CMR 1.01(7)(1), the motion must
identify a clerical or mechanical error in this order or decision or a significant factor the Agency or the Presiding
Officer may have overlooked in deciding the case. A motion for reconsideration does not toll the statutorily
prescribed thirty-day time limit for seeking judicial review of this Commission order or decision.

Under the provisions of G.L c. 31, § 44, any party aggrieved by this Commission order or decision may initiate
proceedings for judicial review under G.L. c. 30A, § 14 in the superior court within thirty (30) days after receipt
of this order or decision. Commencement of such proceeding shall not, unless specifically ordered by the court,
operate as a stay of this Commission order or decision.
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SUMMARY OF TENTATIVE DECISION

The Town of Braintree had reasonable justification to bypass the Appellant for original -
appointment to the position of permanent full-time police officer. The Appellant failed to
respond truthfully and completely to the questions in the application packet, failed to disclose an
incident of domestic violence and failed to disclose two restraining orders. I therefore
recommend that the Civil Service Commission dismiss his appeal.

TENTATIVE DECISION
INTRODUCTION

The Appellant, Joseph M. Minoie, pursuant tb G.L. c. 31, § 2(b), filed an appeal with the
Civil Service Commission (Commission) on September 10, 2013, claiming that the Town of
Braintree (Town or appointing authority) did not have reasonable justification to bypasé him for

the position of permanent full-time police officer. -
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| The; Ap]‘pe.llant filed a timely éppeal. A pré-heariﬁg coﬁferencé was held on October 1,
2013 at .the offices of fhe Commissioﬁ, Oné Ashburton Place, Room 503,.Bdstori, MA 02108.
On Noifember 15, 2.0\13‘, pursuant to 801 CMR 1.01(1 1)(0), a Magistrate from the Division of
Administrative Taw Appeals (DALA) conduc;ted a full héa:ring at the offices of DALA, One
Cdngress Street, Bbston, MA 021 14, in.accordance with the Formal Rules of the Standard Rules
© of Practice and Procedure. SOi CMR 1.01. |
The Appellant testified on his own behalf. The Respondent called Sergeaﬁt Timothy
Cohoon, Sefgeaht Richafd C. Curtin and Police Chicf Russell W, Jenkins. The witnesses were
not sequestered.
The hearing was digitally recorded. Fourteen exhibits were admitted into evidence. The
record was left open in order for the Town to file a copy of the video recording of the
Appellant’s interview. I received the DVD of the Appellant’s interview on November 22, 2013
and marked it as Exhibit 15. The Respondent submitted its post-hearing brief on December 20,
2.013\. The Appellant submitted his post-hearing brief on December 31, 2013, whereupon the
administrative fecord closed. |
FINDINGS OF FACT
Based on the documents entered into evidence and the testimonf of the witnesses, I make A1
the following findings of fact: |
.A. Background
1. The Appellant, Joseph M. Minoie, is a resident of the Town of Braintree.

(Testimony of the Appellant.)
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'2.‘  The Appellant graduated from Braintrec H1gh School in 2002; He aﬁended

Um'versal Techm'eal Institute from 2007 to 200-8. (Exhibits 3 and 5 ; Testiinoﬁy of the

Appellant) | - -

3. The Appellant entered the United States Army in 2003 and served three yeé:rs,v
then seﬁed in the Reserves until Janua_ry QOi 1. He served in Korea for one year and served in
Traq for eight months, (Exhibits 2, 3 and 13.)

B, F z'm"r Bypass |

4. After i‘eques‘éing a certiﬁeation iist from the state Human Resources Division
(HRD), it is Department practice that Sergeant Timothy Cehoon hold a meeting with all the
candidates to explain the application process. The candidates are given an application packet
including an employment application form, a supplemental application form, a personal history
statement, and releases for a background check. The candidates are advised that they must
answer all questions and that any dishonesty 1s grounds for disqualiﬁcation. {Testimony of Sgt.
Cohoen.} |

5. The Appellant took the Civil Service Exam in April 2011 and received a score of
98. (Exhibit 12.)

6. The Appellant first applied to the Braintree Police Department (Department)
when he submitted his application packet on August 30, 2011, (Exhibits 4 and 5.)

7. Sgt. Cohoon assigned Sergeant Richard C. Curtin to conduct the Appellant’s
background investigetion. (Exhibit 3; Testimony of Sgt. Cohooﬁ, Testimony of Sgt. Curtin.)

8. The Appellant responded to Queetion 14 of the employment application that his
only residence had been Braintree, MA. He did_ not inclﬁde residences from his service in the

Army. Question 46 on the Supplemental Application further requested all police contacts and
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rasideﬁdés ot provided in thé émployﬁénf apialication or during the inter\}iew. The Appéﬂant
' respondéd “N/A.” (Exhibits 1 and 3; Testimony of.Sgt. Curtin.)_

o 9. | For eVery cahdidate’s_ reSidence, Sgt. Curtin contacted the local poli.ce, local
sheriff’s department and that state’s State Police to check for interaction that did not result in
criminal charges - and thus would not aijpeai on a Criminal Offender Registry Information
check or national “Triple I” check. Because of the Appellant’s truncated responses in the
application packet, Sgt. Curtin was unable to complete this part of the investigation. (Exhibit 3;
Testimony of Sgt. Curtin.) | |

10.  The Appellant responded to Question 47 on the Supplemental Application that he
had never been subject toa restraining order. (See Supm Findings of Fact 12-15; Exhibits 1, 3
and 5; Téstimony of Sgt. Curtin, Testimony of Sgt. Cohoon.)

11. - The Appellént had submitted his final divorce decr.ee to the Deparfment as part of
his application packet. In the decree, the Appellant agreed that his involvement in his child’s life
ﬁas “not || in the best interest of the child” and “would endanger the physical or emotional = -
welfare of the child.” He also agreed to turn over any and all photographs of the child that were
in his pbssession or control. (Exhibits 1 and 10.)

12, Aspart of the background investigation, Sgt. Curtin attempted to reach the
Appellant’s ex-wife. He was unsuccessful, but was ;clble to reach her divorce attorney. The
attorney advised Sgt. Curtin that temporary restraining orders had issued as part of the couple’s
divorce proceedings in Bexar County, TX, with the Appellant as Respondent. The attorney
further informed the sergeant of a domestic violence incident in Fayetteville, NC. (Exhibits 6,7,

8and9.)




Joseph M. Minoie v. Town of Braintree  D-13-203; CS-13-564
13. 8 gt. Curtin then contacted the District Court of the 73rd Judicial District, Bexar
County, Texas for copies of the temporary restréjning orders. The first temporary restraining,
order, dated January 23, 2009, immediately restrained the Appellant/Respondent from certain
actions including:

1. Communicating with the Petitioner in person, by telephone, or in writing in a
harassing, obscene and/or annoying manner;

2. Interfering in any way with Petitioner’s use and benefit of the re31dence
Bexar County, Texas ..., or excluding or attempting to exclude Petltloner

therefrom; - '

~ Committing family violence; :

4. Committing an act against Petitioner that is intended to result in physical
harm, bodily mjury, assault, or sexual assault;

5. Making a threat that reasonably places Petitioner in fear of imminent physmal
harm, bodily injury, assault, or sexual assault;

6. Threating Petitioner, in person, by telephone, or in writing with unlawful
conduct;

7. Intentionally, knowingly, or recklessly causing bodily injury to Petitioner; .

36. Hiding or secreting the child the subject of this suit from Petitioner;

37. Molesting or disturbing the peace of the child the subject of this suit;

38. Removing the child the subject of this suit from Bexar County, Texas; and

39. Changing the child’s residence from ..., Bexar County, Texas ....

et

(Exhibit 7.)

14, Thé January 23, 2009 temporary restraining order also ordered the Appellant to
appear at a February 6, 2009 hearing in order to determine certain issues during the p_endency of
the divorce case. Some of the those issues Weré whether the ex-wife/Petitioner shbuld be
awarded the use and possession of the marital residence, including furniture and furnishings, and
whether the Appellant/Respondeﬁt should be enjoiﬁed from entering the residence; and whether
the temporary restraining order should be made a tempérary injunction during the pendency of
the divorce case.. (Exhibits 7 and 8.)

15. On February 6, 2009, athher teinporary restraining order issued, ordering the

Appellant to refrain from the same actions as the previous order. The February 6, 2009
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tempora;l”y resfrainiﬁg orderz also ordered the Appellant to appear ata February 17, 2009 hearing
in order to determme certain issues during the pendency of the divorce case. (See supra Finding
of Fact 9; Exhibit 8.) |

16. | Sgt. Curtin contacted the Fayetteville Policé Departmeﬁt and obtained a copy of
the police report of the domestic violence incident. The police report sﬁowed that on. April 15,
2009 the Appéliant and his ex-wife were staying i'n a motel in Fayetteville, NC. Around 12:21
a.m., the Appellant struck his ex- sze in the head Wlth his hand, almost knocking her down. She
then called motel security and asked for police assistance. When Fayetteville Police Officer A.
R. Sinclair arrived on scene, he observed very minor redness on the ex-wife’s left ear. The ex-

: Wif¢ informed the officer that she wanted the incident documented because she and the Appellant
were in the midst of a separatioh and custody' dispute. Officer Sinclair advised the ex-wife of her
right to press charges, advised the Appellant to fmd‘other lodgings for the night and advised both .
parties to have no further contact with each other for the rést of the evening. The Appellant said
that he would return to his base, and the ex-wife sa1d that she Would leave for Texas in the
morning. (See supra Finding of Fact 9; Exhibit 6; Testimony of Sgt. Cohoon)

17, Sgt. Curtin also reviewed .medlcal records that showed that on the day of the
domestic incident, the ex-wife sought medical attention for a head injury, neck injury and
earache in her left ear. She was prescribed narcotics for pain managemeﬁt. (Exhibit -9.)

18.  The Bexar County courthouse also sent Sgt. Curtin a copy of the Agreed Final
Decree of Divorce, which was signed and dated March 8, 2010. The judge granted the
Appellant’s ex-wife sole managing conservatorship of the couple’s minor daughte_r after finding
that the Appellant’s parentall possession or access to the child would endanger the physical or

emotional welfare of the child. The judge further ordered the Appellant to turn over all
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| photograp.hsl Qf the child, originals and cobies, to fhe éx&vife Vi_a her attorﬁe‘y. (Exhibit 10;
Testﬁpony of Chief J enkins, Téstimony of Sgt Curtin, Testﬁnony of S gt Céhoon.)

19. | Sgt. Curtin informed S gt. Cohoon of thé Appellant’s omigsions of the reétraininé
order, the. inoideﬁt of domestic violence and the omission of his Texas and North Carolina
addresses. Sgt. Cohoon then reported Sgt. Curtin’s findings to the then Dep'uty éheﬁ now Chief
Russell W. Jenkins. (Testimony of Sgt. Curtin, Testimony of Sgt. Cohoon.) |

20.  After conferring with Sergeants Cohoon and Curtin about the omissions in the
"Appellant’s application packet, Chief Jenkins ordered Sgt. Curtin to eﬁd the background check,
but kept the Appellant on the candidate interview list. (Exhibit 14; Testimony of Sgt. Curtin,
Testimony of Sgt. Cohoon.)

2L "fhe memBers of the interview panel were Chief Jenkins, then-Chief Paul Frazier,
Lieutenant Karen MacAleese, Licutenant Michael Moschella, Sgt. Cohoon, and Officer Richard
Clifford. (Testimony of Chief Jenkins, Testimony of Sgt. Curtin, Testimony of Sgt. Coho'Qn.)

- 22, Athis interview, the paﬁél questioned the Appellant about the domestic violence
omissions and the restraining order omissions in his application packet. The Appellant attributed
the incidents to his ;‘Vindictive” ex-wife. He also denied knowledge of the January 23, 2009 and
F ebruary 6, 2009 temporary restraining orders although they were part of the divorce -
proceedings, stating that he was deployed in Iraq at the timé. When questioned about the
language in his March 8, 2G10 divorce decree, the Appellant stated that his imminent deployment
caused him té sign a document that acknowledged that his physicai presence was not in the best

interests of his biological own child. (Exhibit 10; Testimony of the Appellant.)
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23. l According to the lAppeHant’s‘Anny orders, he was not deployed ﬁntﬂ Aprﬂ 13,
2009, more than two monthé after the réstraim'ng orders were issued. (Exhibit 13;' Teétimony of
Chief J enkins, Testimony'of Sgt. Cﬁrﬁn, Testimony of Sgt. Cohooﬁ.)

24 When the iht«;arview panel inquired about his failure to list the April 15, 2009
domestic violence incident in Fayéttevill;a, NC, the Appellant .did ﬁot angwer. (Testimony of
Chief Jenkins.) -

| 25.  The interview panel concluded that not only had the Appellant interviewed badly,
but that he was also untruthful ana that the omissions from his _applicaﬁon packet were
iritentional. The panel did not recommend him to the chief for employment. (Exhibit 15;
Testimony of Chief Jenkins.)

26.  In December 2012, the Town sought a certification from the state Tuman
Resources Division (HRD) fo;' original appointments to-the position of police officer. (Exhibit
12)

. 27.  The Appellant’s name appeared on the certified list, and he signed that he was
willing to acceﬁt appointment. The Tox;m bypassed him. (Exhibit 2; Testimony of the
Appeliant.) |

28.  The Appellant did not appeal his bypass to the Commission. (EXhiBit 2;
Testimony of the Appella:nt‘.)

C. Instant Bypass
29.  InJanvary 2013, the Town sought a certification from the state Human Resources

Division (HRD) for original appointments to the position of police officer. (Exhibit 12.)
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30,  Due tor issues raised during the éourse of his Backgrouﬁd inx-festigation and hls
previous in’_celiview, the Depértment bypassed the Apbéllant égajﬁ i a letter dated July 12, 2013,
(Exchibit 1.) | o

. 31, All of the c.:holsen candidates had college degrees, one had a gradﬁa;te degree.
None of them had a history of domestic violence or was the éubj ectofa restraixﬁng order.
(Exhibit 1; Testimony of -Chief Jenldns.)

32. OnSeptember 12, 2013, the Appellant filed an appeal with the Commission.

- (Exhibit 1) | | |
CONCLUSION AND ORDER
A. Applicable Legal Standards

The role of the Civil Service Commission is to determine “whether the Appointing
Authority has sﬁstained its burden of proving that there was reasonable justification for the
action taken by the appointing authority.” Cambridge v. Civil Serv. Comim'n, 43 Mass. App. Ct.
300, 304 (1997). Reasonable justification means the Appointing Authority’s actions were based
on adequate reasons supported by credible evidence, when weighed by an unprejudiced mind.,
guided by common sense and by correct rules of law. Selectmen of Wakeﬁelﬁ v, Judge of First
Dist. Ct. of E. Middlesex, 262 Mass. 477, 482 (1928); Commissioners of Civ. Serv. v. Municipal
Ct. of the City of Boston, 359 Mass. .214 (1971). GL c. 31, § 2(b) requires that bypass cases be
determined by a preponderance of the evidence. A “prebonderance of the evidence test requires
the CoMssion to determine whether, on- the basis of the evidence before it, the Appointing
Authority has established that the reasons assigned for the bypass of an Appellant were more
probably than not souﬁd and sufficient.” Mayor of Revere v. Civil Serv. Comm’n, 31 Mass. App..

Ct. 315 (1991).
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Abpoi_ntihg Authorities a;ré granted wide discretion When choojsing individuals from a
certified list df eIigiT'Jle @andidates 611 a civil service list, esﬁeciaﬂy when Chog)sing céndidétes to
be eqﬁipped Wlth a g@ and a badge and entrﬁsted to sérve as policé officers iln the most
dangerlous of situa;cions. The issue for the commission is “not whether it Would have‘ acted éls tﬁe
appointing authority had acted', but whether, oﬁ the faéts found by the commission, there was
reasonable justification for the action taken by the. appointing authority in the circumstances
found by the commissibn to have existed when the appointing authority made its decision.”
Waz‘erro'wnlv. Arria, 16 Mass. App. Ct. 331, 334 (1983); see Commissioners of Civ.. Serv, v.
Municipal Ct. of Boston, 369 Mass. 84, 86 (1975) and Leominster v. Stration, 58 Mass. App. Ct.
726, 727-28 (2003). |

The Commission owes “substantial deﬂarence” to the appointing authority’s exercise of
judgment in determining whether there was “reasonable justification” shown. Cities and towns
have wide discretion in selecting public employees, and absent proof that they acted
unreasonably, may not be forced to take the risk of hiring unsuitable candidates. Tewksbury v.
Massachusetts Civ. Serv. Comm’n, No. 10-657-G, (Suff. Sup. Ct. August 30, 2012) (Superior
Court found that the town acted feasonably; Commission erred when it reversed DALA
Recommended Decision and improperly substituted its judgment).” An appointing authority
“should be able to enjoy more freedom in deciding whether to appoint someone as a new ...
officer than in disciplining an existing tenured one.” Atileboro v. Massachusetts Civ. Serv.

Comm’n ef al.,* No. 2011-734, (Bristol Sup. Ct. Nov. 5, 2012}, citing Beverly at 191.

1 Cyrus v. Tewksbury, Docket Nos. G1-08-107, CS-08-539, Recommended Decision, (June

5,2009), rev 'd by Final Decision 23 MCSR 58 (2010).
*  William Dumn.

10
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The Coﬁlmission’s rcﬂe, while important, 18 relativeiy naﬁoﬁ in Scppe: reviewing the
. legitimacy and reasonableness of the appointihg‘authoﬁty’s actions. Beverly v. Civil Serv.
Comm’n, 78 Mass.'Ain. c. 182, 189, 190-01 (2'010), citing Falmouth-. Civil Serv. Comm n,
447 Mass. 814, 824-26 (2006). See also Methuen v. Solomon, No. 10-01813;D, (Essex Sup. Ct.
' July 26,2012). | |
: B - Reasonable Justification for Bypassing the Appgzlldnr
The Town was reasonably justified in bypassing the Appellant because he was untruthful |
or made purposeful omissions in the appliceition packet in‘ regard to his residential history, his
history of domestic violence, and having been the subject of restraining orders. I find that the
Appellant failed to meet the Town’s standards required in order to become a police officer.
Untruthfulness is a serious conce:rn, and the Department is justly cbncemed x%fith
_candidates’ ability to tell the truth consistently. See Beverly at 189-190: Konamah v. Lowell,
Docket Nos. G1-10-131, CS-11-34, Recommended Decisioﬁ, (January 12, 2012) adopted by
Final Decision 25 MCSR 73 (2012) (candidate’s failure to complete application truthfully and to
disclose actual role in business gave appointing authority reason for bypass); Modig v. Worcesrer
Police Dep't, 21 MCSR 78, 82 (2008) (police 7ofﬁcer candidate’s failure to respond accurately to
a question about his prior employment on a personal history qﬁestionnaire was grounds folr
bypass); Escobar v. Bosz‘bn, 21 MCSR 168 (2008) (candidate’s untruthfulness in another police
department’s application is grounds for bypass); Moran v. Auburn, Docket Nos. G1-08-42, CS-
08;-3 17, Recommended Decision, (June 5, 2009), adopted by Final Decision 23 MCSR 233
(2010) (Town was justified in bypassing the Appellant for multiple reasons including
misrepresentations aBout his extensive driving history and past criminal behavior, including

assault and battery and OUD).

13l
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Appointing Authorities are jﬁstiﬁed‘in byi)assing candidates who are perpetrators of

" domestic violence iﬁcidents, whether or not those incidents résﬁlt_in érre_st or conﬁibﬁbn. See
Torresv, Bosfon Police Dep ’1‘,.20 MCSR 327 (2007) {(bypass of candidate with multiple
incidents of domestic.violer.lce upheld); Allen v, Boston Police Dep’t, 21 MCSR 45 (2008)
(bypas.s upheld where background check revealed three charges of domestic violence); Dunn
.C_’oopef V. Bosron Police Dep’t, Docket Nos. G1-07-333, CS-08-54, Recémmended Decision,
(April 30, 2008), adopted by Final Decision 21 MCSR 417 (2608) (.bfpass of candidate with two
restraining orders and several instances of domestic disputes upheld); Lee v. Boston Police
Dep’t, 22 MCSR 239-(2009), Boston Police Dep’t v. Lee, No. 2008-1988-E, (Suff. Sup. Ct. Oct.
28, 2010) (Superior Court vacated Commission order, finding that appointing authority had
reasonable jusﬁﬁcation for bypassing candidate with c;onviction for domestic assault and battery
and CWOF for 209A violation); Woolfv. Randolph, Docket Nos. G1-09-3 6,‘ CS-09-125,
Recommended Decfsion, {J anuafy 4, 2010), reversed by Final Decision, 23 MCSR 209 (2010),
Randolph v. Woolf, No. 2010-0206 I;E, (Suff. Sup. Ct. Apr. 28, 2011), aff’d, Randoiph v. Civil
Serv. Comm’n et al. ;> No. 11-P-998 (Mass. App. Ct. March 22, 2012) (Appeals Court found that
the Commission erred when it reversed the DALA decision upholding the bypass of candidate
because of his lack of truth and candor in regard to his violation of an abuse prevention order).

The Appellant failed to disclose that he .'was the subject of two restraining orders that

| were issued as part of his divorce proceedings on January 23, 2009 and February 6, 2009. The
rAppeﬂant testified that he was unaware of the restraining orders becﬁusa they issued while he
was deployed to Iraq. Upon cross examinatioﬁ, however, he admitted that the orders were issued

in January and February 2009 but that he was not deployed until April 2009.

3 Darren Woolf.
12
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Whllé those restraining orders were presumably n effect the Appellant assaulted his ex-
wife on Aprﬂ 15, 2009 in a motel room in Fayettevﬂle NC The Appellant faﬂed fo d1sclose thlS
‘police contact in hlS apphcahon materials. The Appellant testified that he did not inform the
DepMent of the April 19, 2009 domestic incident because he did not équat&_: it with “police
contact.” However, the police responded to the motel and a poiiée report as filed. The ex-wife
later sought medical attention that same day. When the interview panel asked about his failure to
disclose the domestic violenée incident, he did not answer. In his testimony before the
Commissiéﬁ, the A}ﬁpéliant said that on the evéniﬁg of Abril 19, 2009, the Fayetteville Police
thought his ex-Wife was “crézy.” |

The Department had further cause to question the Appellant’s veracity given his failure to
list his prior residences. Although he had served in the militéry outside of Massachusetts and
abroad, the Appellant listed Braintree, MA as his sole residence,

The Appellant was not a credible witness and maintained an angry demeanor throughout
‘ his testimony. He testified that he had passéd three civil service exams, had applied to the
Department four timeé, and was “forced” by the instant bypass to appeal to the Commission.

The Appellant accused the Department of mistreating him during the hiring process and
“blackballing™ him.

Notwithstanding his lack of higher edu.cation, the Appellant argued that he was the best
candidate for the position and that “there was no one better than me.” He maintained that his
military service was more important than a college degree. The Appellant did not appear to
grasp that the Department wanted a professional police force and that the Department
permissibly followed a policy of preferring candidates who had earned college .degrees. It is well _ |

settled that an appointing authority has met its burden if the bypassed candidate did not possess a

13
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 similar educational background lés the selected candidate(s).- See T uéhey v. Barnstable Poiz’cé
Dep’t, 11 MCSR 50, 51 .(1998) (app;)in.tir.lg authority improperly bypassed candidate Wiﬂl “an
impeécable aéademic histéry which included '-'cl Bachelor’'s as well as a Maste;’s rDeglr*ee 111 :
criminal justice™). |
 The Appellant has' not pursued formal education beyond high school. I find that the
educational achievement of the selected carlldidates. is a sound and sufficient reason for bypassing
the Appellant.

The Appellant argued that he found out about fhe restrainjng orders_ for the first time
during the hiring process, even théugh they were part of his divo;cel proceedings. The Appellant
did not seem to realize that a candidate with a history of domestic violence and restraining orders
would not be a desirable candidate for police officer. He attempted to place all the blame on his
“vindictive” ex-wife,lalthough the Départment’s knowledge came from the ex-wife’s attorney,

the couﬂ and police records, The Appellant testified that the couple had a civil wedding and
never lived together. |

The interview panel was concerned about one of the terms of the divorce decree in
particular, the order that the Appellant return all originals and copies of photographs of the child -
to the ex-wife via her attorney. The chief testified that in Eis thirty years of policing he had
never heard of such an'order. It MacAIe.ese, a member of the interview panel and the
Department’s highest ra.ﬁking sexual assault al_ld domestic violence superior 6fﬁcer, had never
seen that provision before. This con.cem, in addition to all the previous reasons, further
disqualified the Appellant in the interview panel’s eyes. |

An Appointing Authority is well within its rights to take disciplinary action when a police

officer has “a demonstrated willingness to fudge the truth in exigent circumstances” because

14
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“[p]olice work frequenﬁy cails upon officers to‘rspeak the truth Whén doing so might put into
quesﬁon a search or mig}ﬁt emﬁarrass a fellow officer.” Se;e Falmouthv. Civil Service Comm n,
61 Mass. App. Ct. ?96, 801 l(2004). Likewise, an App-ointing Authority is well within its rights
to bypass an individual for fudgiﬁg the truth as part of an applioétion process for the posiﬁon of
police officer. See Escobar v. Bgﬁron Police Dep't, G1-05-214 (2008). |

Based on the tesﬁmony of the Town’s witnesses, the testimony of the Appellant and the
documentary evidence entered as part of the record in this case, it is clear that the Appellant
misrepl;esénted material aépeéts of his past when he filed his application for employment with
the Braintree Police Department.

Given the fact that the Appellant was involved in a domestic violence incident after he
was party to two temporary restraining orders, a Department decision to bypass him solely for
this reason would have been well supported by a preponderance of the evidence. Because police
officers éﬁen respond to domestic violence calls, it would be irresponsible of the Braintree
Police Department to hire such and individual. See Alfred v. Boston Police Dep't, 20 MCSR 281
(2007).

There is no evidence that the City’é decision was based on political considerations,
.favoritism or bias. Thus the City’s decision to bypass the Aﬁpdlant is “not subject to correction
-by the Commission.” Cambridge, 43 Mass. App. Ct. at 305.

Based on the preponderance of credible evidence presented at the hearing, I conclude that
the town of Braintree was reasonably justified in bypassing J oséph M. Minoie. Accordingly, I

recommend that the appeal be dismissed.
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