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Enhanced Family and Medical Leave Guide for 

Executive Branch Employees
Disclaimer

This Guide is intended to summarize the provisions and regulations of the FMLA and the state’s enhanced Family Friendly benefits that were modified in 2006 and 2009, provide answers to frequently asked questions, and provide forms for Executive Branch agencies to use in order to remain in compliance with the FMLA.  These guidelines are not intended to serve as a substitute for legal advice.

 TC "1.
What is the Purpose and Scope of This Guide?" 1.
What is the Purpose and Scope of this Guide? TC "1.     What is the Purpose and Scope of this Guide?" 
The purpose of this Guide is to:

· Explain how the Executive Branch implements enhanced Family and Medical Leave for its employees.

· Explain the difference between the state’s policies and the federal FMLA law, where relevant.

· Provide standardized procedures for state agencies to implement in order to administer Family and Medical Leave.

 TC 2.
What is the FMLA and how is it Applied to State Employees?
What is the Federal FMLA?

On August 5, 1993, the Family and Medical Leave Act (FMLA) became effective for most employers and employees.  For those covered by a collective bargaining agreement, the Act became effective on August 5, 1994, or the date the agreement expired, whichever was earlier.  On November 14, 2008, the U.S. Department of Labor issued revised FMLA regulations. The changes go into effect as of January 16, 2009.
The FMLA allows “eligible” employees of a covered employer to take job-protected, unpaid leave, or to substitute paid leave if the employee has earned or accrued it, for up to a total of 12 work weeks in a 12 month period because of the birth of a child and to care for the newborn child, because of the placement of a child with the employee for adoption or foster care, because the employee is needed to care for a family member (child, spouse or parent) with a serious health condition, or because the employee’s own serious health condition makes the employee unable to perform the functions of his or her job.  The Act also allows employees in certain cases to take this leave on an intermittent or part-time basis.

In January 2008, the National Defense Authorization Act for FY 2008 (NDAA) amended the FMLA to permit a “spouse, son, daughter, parent, or next of kin” to take up to 26 workweeks of military caregiver leave to care for a “member of the Armed Forces, including a member of the National Guard or Reserves, who is undergoing medical treatment, recuperation, or therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list, for a serious injury or illness.” 

It also permits an employee to take up to 12 weeks of FMLA military caregiver leave for “any qualifying exigency (as defined by the Secretary of Labor) arising out of the fact that the spouse, or a son, daughter, or parent of the employee is on active duty (or has been notified of an impending call or order to active duty) in the Armed Forces in support of a contingency operation.” 

The purpose of the FMLA is to allow employees to balance their work and family life by taking reasonable unpaid leave for certain family and medical reasons.  The creators of the FMLA sought to accomplish these purposes in a manner that accommodates the legitimate interests of employers and minimizes the potential for employment discrimination on the basis of gender, while promoting equal employment opportunity for both men and women.

How is it applied to state employees?

On November 18, 1999, the Commonwealth of Massachusetts instituted a package of Family Friendly benefits for those agencies that come under the control of the Governor in the Executive Branch.  These additional benefits include: enhanced FMLA leave, enhanced paid leave for the birth, adoption or placement of a child in foster care, enhanced use of sick leave for both parental and sick-in-family purposes, and enhanced foster care benefits.  These benefits were again revised through changes made to the Red Book and collective bargaining contracts beginning in 2005.  All Executive Branch employees (collective bargaining, confidential and managerial) are covered by the guidelines described herein.

Because the Family Friendly benefits enhance employee benefits under the FMLA, most FMLA rules and regulations remain applicable to leave taken under this policy.  See Appendix 1 for a chart summarizing the main differences between the Federal FMLA and the State’s enhanced family and medical leave policies. 

The policies and guidelines described in this Guide do not apply to intermittent employees or seasonal employees except those covered by a collective bargaining agreement

Use of Terms in this Guide

· The term “day(s)” refers to calendar days, unless otherwise specified.

· The term “employees” means those who are covered by this Guide, based on the explanation in this section.

· The term “FMLA” and “Enhanced FMLA” will refer to the enhanced 26-week Family and Medical Leave provided by the Commonwealth, unless otherwise explained.

· The terms “Commonwealth” and “Agency” mean “Employer” as used in the Federal FMLA.

 TC 3.
What Notice are Agencies Required to Provide to 
Employees?

The Commonwealth must post and keep posted on its premises a notice explaining the provisions of the FMLA and providing information concerning the procedures for filing complaints of violations of the FMLA.  Agencies must post the notice in a prominent place where employees and applicants for employment can readily see it.  Employers can post the notice electronically as long as all employees can access it; otherwise paper copy must be made available. Agencies should use the following notice form for posting the Commonwealth’s Family and Medical Leave policy.

http://www.mass.gov/anf/docs/hrd/policies/fmla/poster.pdf
An employer must now include general FMLA notice information in an employee handbook or other written materials concerning benefits and leave.  All new employees must receive a copy of the handbook or other written guidance regarding Enhanced FMLA leave benefits.
An employer who fails to post the required notice cannot take any adverse action against an employee, including denying FMLA leave, for failing to furnish the employer with advance notice of a need to take FMLA leave.  In addition, an employer that willfully violates the FMLA posting requirement may be assessed a monetary penalty under the federal law.

Federal regulations require employers to provide employees with written guidance about all of the employee’s rights and obligations under the FMLA.  Employers must also provide employees with written notice setting forth the specific expectations and obligations of the employee and explaining any consequences of an employee’s failure to meet these obligations.  The Commonwealth has provided standardized forms to agencies for this use on the HRD website  http://www.mass.gov/anf.   If an agency wants to use a copy of the form with their agency name and contact information that is permissible but the rest of the form, (exact content and order of questions) must remain identical to the standardized forms.  A Physician’s Report (workers’ compensation medical certification) or the “Medical Certification of Illness or Injury Required for EILB Withdrawal” is not an acceptable substitute for the required forms included on the HRD website.
 TC 4.
Which Employees are Eligible?

Employees who have completed their probationary period, or three (3) months of employment if there is no probationary period, are eligible to request family or medical leave under the FMLA.  The enhanced benefits apply only to full-time and regular part-time employees.  Intermittent (including 120-day appointees) and seasonal employees, by definition, do not meet the minimum federal requirements for FMLA eligibility.  There is no probationary period for managers, unclassified employees, and confidential employees so these employees need at least three months of service to qualify for FMLA leave.  For employees covered by a union contract, please see the applicable contract to see the length of the probationary period. Please note that once an employee serves a probationary period in any Commonwealth agency and goes to another agency without a break in service, the employee does not need to serve another probationary period to receive FMLA benefits.

Contract Workers (i.e., those who meet an “employment relationship” test based on Fair Labor Standards Act (FLSA) guidelines), unlike Independent Contractors, are also eligible for job protection under FMLA based on federal regulations.  Our policy is to allow contract workers the 12 weeks of unpaid FMLA leave, 12 weeks if a family member is serving on active duty, or 26 weeks if a family member has a serious illness or injury due to active duty. Contract Workers are ineligible under our policies for any paid leave and they do have to meet the minimum federal eligibility requirements (refer back to Appendix 1).

Unclassified and Statutory Employees are those whose salary and benefits are determined by someone or some entity other than the Chief Human Resources Officer.  Those employees are eligible for at least the minimum 12 unpaid weeks of FMLA (26 weeks if a family member has a serious illness or injury due to active military duty).   The Enhanced FMLA benefits could be made available to these employees at the Appointing Authority’s discretion. 

 TC 5.
What Notice Does an Employee Have to Provide?

If the leave is foreseeable (expected birth, placement of adoption or foster care or planned medical treatment), an employee must provide the agency with at least 30 calendar days advance notice before his or her FMLA leave is to begin. 
· If the employee fails to give timely notice with no reasonable excuse and the need for leave is foreseeable at least 30 days in advance, the employer may delay FMLA coverage until 30 days after the date the employee provides notice.   
· When the need for leave is foreseeable fewer than 30 days in advance and an employee fails to give notice as soon as practicable, the employer may delay coverage (if employee gave 1 week instead of 2 weeks foreseeable notice, employer may delay leave for one week.) 
When the need to take FMLA leave is unforeseeable (lack of knowledge of approximately when leave will begin, change in circumstances, or a medical emergency), an employee must notify the agency “as soon as practicable” – i.e. provide notice of leave per the timeframe employer’s usual and customary notice requirements.  The determination of when an employee could practicably provide notice must take into account the individual facts and circumstances (such as diagnosis of a serious disease).
· An employee needing FMLA leave must follow the employer’s usual and customary call-in procedures for reporting an absence, absent unusual circumstances. 
· Employees must respond to requests from employers to explain why it was not possible to give 30 days notice under FMLA.  
· Calling in “sick” without providing additional information is not sufficient notice under the FMLA. If the absence is due to an illness or injury that was previously certified under the FMLA the employee must inform the employer this is the reason for the leave.  
· FMLA-protected leave may be delayed or denied when an employee does not comply with the employer’s usual notice and procedural requirements and no unusual circumstances justify the failure to comply.
Employees who need to take continuous block of leave, intermittent leave, or leave on a reduced work schedule for foreseeable medical treatment must make a “reasonable effort” to schedule the leave so as not to disrupt the agency’s operations, subject to the approval of the employee’s health care provider.
The employee must also provide the agency with sufficient information so that the agency understands that the employee needs leave for FMLA-qualifying reasons.  The employee does not have to mention FMLA when requesting leave to meet this requirement, but may only explain why the leave is needed.  Employees may use the form at http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/employee_notice.doc  to request use of FMLA.

 TC 6.
What Notice Does the Commonwealth Have to Provide?

Once the agency has reason to believe the leave qualifies under FMLA, they must promptly (within five business days absent extenuating circumstances) notify the employee that his or her leave is being designated and counted as FMLA leave.  The agency’s notice to the employee that the leave is being counted against his or her FMLA leave entitlement may be delivered orally or in writing.  If the notice from the employer to the employee is oral, the agency must confirm it in writing, no later than the following payday (unless the payday is less than one week after the oral notice, in which case the notice must be no later than the subsequent pay day).   The form at http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/employer_response.pdf should be used to inform the employee of FMLA designation. Approval of FMLA does not imply the approval of a pending workers’ compensation claim or EILB withdrawal application.

Based on a Supreme Court decision (Ragsdale vs. Wolverine, 535 US 81), even if the agency fails to designate an employee’s previous leave as FMLA, the employee is not entitled to additional leave if he/she has used the entire 26 weeks allowable under Massachusetts policy. However, if an employee suffers individual harm because the employer did not follow the notification rules, the employer may be liable.

The following chart summarizes the responsibilities of the various parties under FMLA.  It is strongly recommended that agencies designate and train one individual in Human Resources to be their FMLA Coordinator to ensure standardized application of these guidelines, and to train and advise agency supervisors on their responsibilities:

	Employee

Responsibilities
· Notice (30 days if foreseeable)

· Provide medical certification in the case of medical leave

· Stay in touch with the office during the leave to indicate any changes in their situation

· Notify HR Office immediately if there is any change in mailing address or home phone number


	Supervisor Responsibilities
· Forward employee request for FMLA to HR

· Consult with Human Resources if questions arise

· Maintain confidentiality

· Refrain from retaliation

· Reinstate to same or equivalent position

· Identify FMLA leave when reporting attendance
	Human Resources Responsibilities
· Provide notice to employee

· Obtain appropriate medical certification or re-certification

· Grant leave if eligible and for covered purpose

· Maintain confidentiality

· Refrain from retaliation

· Ensure reinstatement to same or equivalent position

· Oversee standardization of FMLA implementation in agency

· Track use of FMLA leave in HR/CMS

· Handle employee complaints




 TC 7.
How Much Leave May an Employee Take and for What Purposes?

Employees may take up to a total of 26 weeks** of Family and Medical Leave in a rolling 52- week period for the following purposes:

** An appointing authority may allow a leave to extend beyond 26 weeks at its discretion in certain union contracts.  

Family Leave

This type of leave must conclude within 12 months following the date of the birth, adoption or foster placement.  Emergency foster placements are included under this type of leave.

· For the birth of a son or daughter, and to care for the newborn child; or

· For placement with the employee of a child for adoption or foster care, and to care for the newly placed child.
“Foster care”: 24 hour care for children in substitution for, and away from, their parents or guardian.  Such placements involve State action, voluntary or involuntary removal of the child from the parents or guardian, and an agreement between the State and foster family that the foster family will take care of the child. 
· Leave can start before adoption or foster care if absence from work is required for the placement to proceed (i.e. counseling sessions, consulting with attorney, traveling to another country to complete adoption, etc.) and needs to be completed within a year of placement.

· Multiple births do not qualify the employee to additional FMLA leave (DOL Opinion FMLA-45)

Medical Leave

· To care for an immediate family member (spouse, child, or parent, but not a parent “in-law”) with a serious health; and/or

· Because of a serious health condition that makes the employee unable to perform the essential functions of the employee’s job.**

An employer may offer but the employee is not obligated to accept a “light duty” position in lieu of taking FMLA leave.  (DOL Opinion letter FMLA-55)

 “Spouse” applies to opposite and same sex couples who are legally married.

 “Child” means a biological, adopted, or foster child, a stepchild, a legal ward, or a child of a person standing “in loco parentis”, who is under 18 years of age, or who is 18 years of age or older and incapable of self-care because of a mental or physical disability.  Adult child must be incapable of self-care due a disability at the time FMLA leave is to commence. 
“Parent” means a biological, adoptive, step or foster father or mother or any other individual who stood in loco parentis to the employee when the employee was a son or daughter (see definition of child). Term does not include parents “in law”.  Persons who are 
``In loco parentis'' includes people with day-to-day responsibilities to care for and financially support a child or, in the case of an employee, who had such responsibility for the employee when the employee was a child. A biological or legal relationship is not necessary. 

Military Caregiver Leave

This leave is for up to 26 weeks for the serious illness or injury of a covered servicemember who is an eligible family member of the employee.  This leave does not cover retired or discharged servicemembers. Notice must be given 30 days in advance or as soon as practicable.
Eligible parties:  Spouse, son, daughter, parent or next of kin.
Definitions

“Son or daughter” is employee’s biological, adopted, or foster child, stepchild, legal ward, or child for whom the employee stood in loco parentis, who is on active duty or call to active duty, and who is of any age.
“Parent” Covered servicemember’s biological, adoptive, step or foster father or mother or any other individual who stood in loco parentis to the service member (excludes in-laws).
“Next of kin” Nearest blood relative other than the covered servicemember’s spouse, parent, son, or daughter, in the following order of priority:  blood relatives who have been granted legal custody of servicemember by court decree or statutory provisions; brothers and sisters, grandparents, aunts and uncles, and first cousins unless the servicemember designates another blood relative in writing.  When no such designation has been made, and there are multiple family members within the same level of relationship to the covered servicemember, all such family members will be considered “next of kin” and may take FMLA leave to provide care either consecutively or simultaneously. (Example: 3 brothers of a servicemember can request leave at the same time).
“Covered servicemember”  Member of the Armed Forces including a member of the National Guard or Reserves who is undergoing medical treatment, recuperation, or therapy or is otherwise on the temporary disability retired list due to serious illness or injury.
“Serious illness or injury” Illness incurred by covered servicemember in line of duty on active duty that may render the member medically unfit to perform the duties of the members’ office, grade, rank, or rating. Care does not need to be provided by a Department of Defense medical facility. 

Time allowed

· The new FMLA regulations allow up to 26 weeks of leave per incident of accident or injury.  Future injuries in a second tour of duty would be covered by a separate 26 weeks of leave during a single 12 month period. 
· Maximum is 26 weeks even if multiple servicemembers are injured.  
· Unused portions of 26 weeks cannot be carried over to future years. 
· The “12-month period” begins the day the employee takes military caregiver leave and ends 12 months later regardless of how the employer defines a year for other types of qualifying FMLA leave. 
· The 26 weeks maximum leave includes leave time used for any other qualifying FMLA leave.
· If two spouses work for an employer, they may need to share up to the 26 weeks entitlement. 

Documentation
· Medical certification is due within 15 calendar days as is the case with other types of FMLA leave.
· Substitute medical documentation: ITO (invitational travel orders) or ITA or (invitational travel authorizations) are given to family members in the case of serious illness or injury and are sufficient in lieu of medical certifications.  An employee can take intermittent or continuous leave during an ITO or ITA even if the ITO or ITA was given to 1-3 different family members rather than the employee.

· Employer may not seek a second or third opinion of an employee’s need to care for a covered servicemember as leave is only for a single 12 month period.

Military Active Duty of Certain Family Members
Certain qualifying exigencies (or situations) arising out of a spouse, son, daughter, or parent of the employee being called for federal (not state) active duty in the Armed Forces. 
“Active duty”:  Duty under a call or order to active duty in support of a contingency operation pursuant to Title 10 of the US Code.  

· Reserves: Army National Guard, Army Reserve, Navy Reserve, Marine Corps Reserve, Air National Guard Reserve, Air Force Reserve, Coast Guard Reserve

· Retired member of Regular Armed Forces or Reserve

· Not eligible:  employees of family members who are called to active duty who are members of the Regular Armed Forces

“Son or daughter”  Employee’s biological, adopted, or foster child, stepchild, legal ward, or child for whom the employee stood in loco parentis, who is on active duty or call to active duty, and who is of any age. 
This Military Exigency Leave may be taken on an intermittent or reduced leave schedule basis. Notice is only provided when leave first needs to be taken. An employer may require a certification each time leave is first taken for one of the qualifying exigencies. 
These situations or exigencies include: 

1) Short-Notice Deployment 
· Can take 7 calendar days of leave starting on day military member is notified if military member is called to duty with 7 or less calendar days notice prior to deployment;
· Employee does not need to say what activities the time will be used for.
2) Military Events and Related Activities 
· Official programs or ceremonies by military, military service organization, or Red Cross connected to being called to active duty status.
3) Childcare and School Activities 
· Arrange alternative childcare; 

· Provide childcare on an urgent and immediate need basis due to active duty call; not routine, regular, or everyday basis;
· Enroll or transfer child to new school or day care because of active duty call;
· Attend school meetings necessary due to circumstances arising out of call to active duty (not routine academic concerns or meetings that all parents must attend).
4) Financial and Legal Arrangements 
· Make or update arrangements such as powers of attorney, preparing a will, securing military benefits (up to 90 days following end of active duty).
5) Counseling 
· Attend counseling for oneself, covered family member, or child other than from a healthcare provider (may be faith-based counseling).
6) Rest and Recuperation
· Up to 5 days of leave to spend time with covered military member on short-term rest and recuperation leave; can take 5 days per each instance of rest and recuperation.
7) Post-deployment activities 
· Attend arrival ceremonies and Department of Defense reintegration events within 90 days following end of military member’s active duty; 
· Covers time to make funeral arrangements if family member is killed during active duty.
8) Additional activities 
· Employer and employee agree that such leave shall qualify as an exigency;
· Employer and employee agree to both the timing and duration of the leave. 

The U.S. Department of Labor (DOL) has provided two certification forms that may be used by employees and employers to facilitate the certification requirements for the use of military family leave, as soon as HRD has completed negotiations with the unions over the introduction of the DOL forms.  An employer may not require information beyond what is in the forms.  
If a qualifying exigency involves meeting with a third party the employer may contact that third party without the employee’s permission to simply confirm the meeting. 
Limit of Family and Medical Leave

The employee cannot exceed 26 weeks total of Family and Medical Leave in a 52-week period unless an agency decides to use it’s discretion under language provided in a union contract and grant non-FMLA leave beyond the 26 weeks.  Under the revised FMLA regulations, an employer must provide the employee with written notice that their FMLA leave entitlement is exhausted and will no longer count as FMLA. The 52-week period is calculated on a “rolling backward basis”, that is, whenever an employee requests FMLA, he/she will be entitled to whatever the remainder of 26 weeks would be after subtracting the FMLA leave used over the past year.  The following example of how to calculate entitlement is adapted from the Business and Legal Reports’ Family and Medical Leave Handbook:

John requests leave to begin on May 12, 2008.  Under the rolling method, the agency would look back to see if John had used any leave between May 12, 2007 and May 12, 2008. Since John has used 16 weeks of leave during that period (May 14 to August 31, 2007), he has 10 weeks remaining that he is entitled to.  Assume for the moment that John makes another leave request for 6 weeks on September 1, 2008.  The agency would then look at the period between September 1, 2007 and September 1, 2008.  During that period, John has used 10 weeks of FMLA, (May 12 to July 18, 2008) and has thus has 16 weeks remaining.  If John requests yet another leave on July 1, 2009, the agency will look at the period between July 1, 2008 and July 1, 2009 and determine that John has used eight weeks and four days (July 1 to July 18, 2008 (2 weeks and 4 days) and September 1 to October 10, 2008 (6 weeks) and thus has an entitlement of 17 weeks, 1 day remaining.
See Section 12 for description of situations in which paid leave can be used to offset unpaid FMLA leave.

 TC 8.
How Much Leave May Spouses Take When Both are Employed by the Commonwealth?

If both spouses work for an Executive Branch agency, they may have to split the amount of leave allowed or they may take up to 26 weeks in the rolling 12 month period, 10 paid days for family leave purposes, or the 12 weeks for exigency military leave, etc. See Red Book or applicable union contract for details on which policies require spouses to share leave time for certain reasons.

 TC 9.
What is “A Serious Health Condition?”
If an agency is designating, or an employee is requesting, use of FMLA leave, the following definition of “serious health condition” must be used in approving that request.  This definition is also provided on the FMLA Medical Certification Form found at http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/med_certification.doc
A “Serious Health Condition” means an illness, injury, impairment or physical or mental condition that involves one of the following:

1.
Hospital Care
Inpatient Care (i.e., an overnight stay) in a hospital, hospice, or residential medical facility, including any period of incapacity1 or subsequent treatment in connection with or consequent to such inpatient care.

2.
Incapacity and treatment
(a) A period of incapacity1 of more than three consecutive, full calendar days and any subsequent treatment or period of incapacity1 relating to the same condition) that also involves: (can include non-work days such as weekends as part of the three days DOL opinion letter FMLA-43)

1. Treatment2 two or more times, within 30 days of the first day of incapacity, unless extenuating circumstances exist (beyond the employee’s control that prevent the follow-up visit from occurring),  by a health care provider, by a nurse or under direct supervision of a health care provider, or by a provider of health care services (e.g., physical therapist) under orders of, or by referral by, a health care provider; or

2. Treatment by a health care provider on at least one occasion which results in a regimen of continuing treatment3 under the supervision of the health care provider.
3. The first (or only) in-person treatment visit to the health care provider must take place within seven days of the first day of incapacity.
Please note: An absence attributable to incapacity may qualify even if employee or covered family member does not receive treatment during the absence and even if absence does not last more than three consecutive, full calendar days. (example: employee with asthma may be unable to report to work due to the onset of an asthma attack).
3. Pregnancy


Any period of incapacity1 due to pregnancy or for prenatal care. 
Please note: Absence may qualify even if employee or covered family member does not receive treatment and even if absence does not last more than three consecutive, full calendar days (example: severe morning sickness).
A spouse can take FMLA (not all fathers can take this leave– i.e. excludes boyfriends or fiancé).  The spouse is entitled to leave if needed to care for his/her pregnant spouse who is incapacitated or if needed to care for her during prenatal care.

4.
Chronic Conditions 

A chronic condition which:

(1) Requires periodic visits (defined as at least twice per year) for treatment by a health care provider, or by a nurse under direct supervision of a health care provider; 
(2) Continues over an extended period of time (including recurring episodes of a single underlying condition);* and

(3) May cause episodic rather than a continuing period of incapacity1 (e.g. asthma, diabetes, epilepsy, etc.)
*  Chronic conditions are serious health conditions under FMLA even when the episodes of incapacity are not of more than three days duration. (DOL opinion letter FMLA-60)

5.
Permanent or Long-Term Conditions 

A period of incapacity1 which is permanent or long-term due to a condition for which treatment may not be effective.  The employee or family member may be under the continuing supervision of, but need not be receiving active treatment by, a health care provider.  Examples include Alzheimer’s, a severe stroke, or the terminal stages of a disease.

6.
Conditions Requiring Multiple Treatments 
Any period of absence to receive multiple treatments (including any period of recovery therefrom) by a health care provider or provider of health care services under orders of, or on referral by, a health care provider, for:

· Restorative surgery after an accident or other injury; or 
· A condition that would likely result in a period of incapacity1 of more than three consecutive calendar days in the absence of medical intervention or treatment, such as cancer (chemotherapy, radiation, etc), severe arthritis (physical therapy), kidney disease (dialysis).

What are Not Commonly Considered “Serious Health Conditions?”

· Conditions for which cosmetic treatments are administered (such as most treatments for acne or elective plastic surgery) unless complications develop or inpatient hospital care is required.

· The common cold, flu, earaches, upset stomach, minor ulcers, headaches other than migraine, routine dental or orthodontia problems, periodontal disease, etc. (unless complications arise).

· Substance abuse (unless the leave is for treatment for such by a health care provider or by a provider of health care services on referral by a health care provider).  Absence because of the employee’s use of the substance, rather than for treatment, does not qualify for FMLA leave  [section 825.119 (a+b)]
1 Incapable of self-care – individual requires active assistance or supervision to provide daily self-care in several of the activities of daily living or instrumental activities of daily living such as grooming, bathing, eating, cooking, cleaning, shopping, taking public transportation, paying bills, etc.
2 Treatment includes examinations to determine if a serious health condition exists and evaluations of the condition.  Treatment does not include routine physical examinations, eye examinations or physical examinations.  Treatment means an examination to determine if a serious health condition exists; a telephone conversation with a health care provider is not an examination  (DOL Opinion letter FMLA-87). Treatment means an in-person visit to a health care provider and does not include a phone call, letter, email, or text massage. (new regulations)
3 A regimen of continuing treatment includes, for example, a course of prescription medications (e.g., an antibiotic) or therapy requiring special equipment to resolve or alleviate the health condition.  A regimen of treatment does not include the taking of over-the counter medications such as aspirin, antihistamines, or salves; or bed rest, drinking fluids, exercise, and other similar activities that can be initiated without a visit to a health care provider.


What is a Health Care Provider as used in the definition of Serious Health Condition?

As defined by federal regulations, this is any one or more of the following:

1. A doctor of medicine or osteopathy who is authorized to practice medicine or surgery by the State in which the doctor practices; 

2. Podiatrists, dentists, clinical psychologists, optometrists, and chiropractors (limited to treatment consisting of manual manipulation of the spine to correct a subluxation as demonstrated by an X-ray to exist) authorized to practice in the State and performing within the scope of their practice as defined under State law;

3. Nurse practitioners, nurse midwives and clinical social workers and physician assistants who are authorized to practice under State law and who are performing within the scope of their practice as defined under state law;

4. Christian Science practitioners listed with the First Church of Christ, Scientist, in Boston, Massachusetts;
5. Any health care provider from whom the Commonwealth or a group health plan’s benefit manager will accept certification of the existence of serious health condition to substantiate a claim for benefits;
6. A health care provider as defined above who practices in a country other than the United States, who is licensed to practice in accordance with the laws and regulations of that country.

 TC 10.
What does it Mean that an Employee is “Needed to Care For” A Family Member?

The phrase “needed to care for” a family member includes both physical and psychological care.  If the Commonwealth requests a medical certification, the medical practitioner treating the family member must certify that the employee is needed to care for the family member with a serious health condition by either providing care to help them meet daily life activities or by providing psychological comfort and reassurance to a family member who is receiving in-patient or home care.  This could also mean the need for the employee to make other arrangements for the family member’s care, such as arranging for transfer to a nursing home.

 TC 11.
May Employees Take FMLA Leave Intermittently or on A Reduced Leave Schedule?

These are defined as follows:

· Intermittent Leave: Leave taken in separate blocks of time due to a single qualifying reason.

· Reduced Leave Schedule: Leave schedule that reduces an employee’s usual number of working hours per workweek, or hours per workday.  A reduced leave schedule is a change in the employee’s schedule for a period of time, normally from full-time to part-time.

Family Leave

An employee is entitled to take 10 days of paid leave for the birth, adoption, or foster placement of a child intermittently during the 12 months following the event, at a time requested by the employee (see Section 12). The 10 days must be taken in increments of no less than one day, absent any language to the contrary in the applicable collective bargaining agreement or Red Book.  The remaining FMLA leave for family purposes may not be taken intermittently or on a reduced leave schedule, unless the agency agrees and approves the schedule based on their operational needs.

Medical Leave

An employee may also take FMLA leave on an intermittent basis or work a reduced schedule when medically necessary for:

· planned and/or unanticipated medical treatment of a related serious health condition or of a covered servicemember’s serious injury or illness by or under the supervision of a health care provider, or

· recovery from treatment or recovery from a serious health condition or a covered servicemember’s serious illness or injury. 
·  It may also be taken to provide care or psychological comfort to a covered family member with a serious health condition or a covered servicemember with a serious injury or illness. The family member may only need help intermittently or care responsibilities may be shared with another party.
· Intermittent or reduced schedule leave can be taken even if employee or covered family member does not receive treatment by a health provider.

Employees who need intermittent leave or leave on a reduced work schedule for foreseeable medical treatment must make a “reasonable effort” to schedule the leave so as not to disrupt unduly the agency’s operations, subject to the approval of the employee’s health care provider.  The Commonwealth may temporarily assign an employee to an alternative position with equivalent pay and benefits, that accommodates recurring periods of leave better than the employee’s regular position.  The alternative position for these purposes does not have to have equivalent duties. Intermittent or reduced schedule leave may be taken for a serious health condition of the mother or newborn child. 
Only the amount of leave actually taken while on intermittent leave or a reduced schedule may be charged as FMLA leave.  Employees cannot be required to take more FMLA leave than they need to address the circumstances that cause the need for leave.

If an employee is taking medical leave for his/her own personal illness, they should be advised to contact their HR office to receive information and counseling concerning other benefits for which they may be eligible now or in the future, such as Workers’ Compensation, Extended Illness Leave Bank, Short or Long-Term Disability, Disability Retirement, etc.  Most of these benefits will require additional documentation should they decide to apply for these benefits.

 TC 12.
May Employees Substitute Accrued Paid Leave for Unpaid FMLA?

Based on Commonwealth policy, employees may choose to substitute their paid leave they had accrued at time of the leave for unpaid FMLA leave, under the applicable leave policies for sick leave, vacation leave, personal leave, and FMLA.  An agency, while waiting for the employee to decide whether to substitute accrued paid leave, may charge that time to paid leave (e.g., vacation, sick or personal).  If the employee chooses to substitute paid leave while on FMLA, the paid leave will be considered to “run concurrently” with the FMLA entitlement. If the absence meets the criteria under the sick leave policy in the Red Book or union contract, the sick leave balance should be exhausted prior to using vacation leave.

Section 825.207(b) was eliminated under new FMLA regulations; employer no longer needs to allow employee to meet less stringent requirements for paid leave than what is required under FMLA.  
The following is a summary of the various types of paid leave that can potentially be used by employees in conjunction with FMLA, and would be considered to run concurrently with FMLA.  Some of the uses of these paid leaves also may go beyond the limits of FMLA:

Conditions for Paid Leave:

The following summarizes the various types of paid leave that an employee can use to offset unpaid FMLA:

· Up to ten (10) work days out of the 26 weeks of leave for family purposes only (birth, adoption or foster placement) will be paid leave and can be used intermittently.

· Up to 30 days of accrued paid sick leave per calendar year can be used by an employee for the purpose of birth or adoption, or to care for his/her seriously ill spouse, child, or parent.  10 days of the 30 days of sick leave can be used to attend to necessary preparations and legal proceedings concerning the adoption.  The 30-day limit per calendar year applies to family and medical leave combined.  (Also note that the 30 days can be used for other non-FMLA purposes, e.g. serious illness of a grandchild per the relationships allowed in union contract or the Red Book, but in any case cannot exceed the 30 days per year limit).  This leave is in addition to the 10 work days of paid family leave identified above.

· Accrued sick leave may be used by an employee for his/her personal illness.

· Accrued vacation and personal leave may also be used for any of the above purposes.

· Industrial Accident leave, if the industrial accident qualifies as a serious health condition under FMLA, and only as approved and regulated by the Commonwealth’s Workers’ Compensation Program (see also ​Section 22).

· Up to ten (10) days of accrued paid sick leave per calendar year (of the 30 days under bullet #2 above) may be used for necessary preparation and/or legal proceedings related to foster care of DSS children (e.g., hearings, interviews, training, and reviews).  These 10 days are in addition to the 10 days allowed for the initial foster child placement, mentioned above.  HRD may waive the 10 day limitation in difficult placement situations.   
What about Use of Compensatory Time During an FMLA Leave?

If an employee requests and is permitted to use accrued compensatory time to receive pay for time taken off for an FMLA reason, it can be counted against their FMLA allotment.

 TC 13.
How Does Being on Paid or Unpaid Leave for FMLA Purposes Affect the Employee’s Benefits?
While an employee is on FMLA leave, the federal FMLA regulations permit employers to continue to apply the same benefits eligibility rules that would apply if the employee was taking paid or unpaid leave for any other purpose. The only exception to this is that an employee while on unpaid leave is permitted to continue his/her group health, dental, and life insurance benefits for specified periods of time (see Section 19 for details).  The effect on other types of benefits of taking paid versus unpaid FMLA leave is summarized as follows.

Paid FMLA Leave:  While on paid leave for FMLA purposes (e.g. sick, vacation, personal, etc), during a period of time that does not involve any unpaid leave, an employee continues to receive the same benefits he/she would normally receive while on paid leave.   If an employee receives a paid holiday while on paid leave, the holiday does not extend the period of FMLA leave eligibility but rather would be counted as one FMLA leave day.

Unpaid FMLA Leave:  While on unpaid leave for FMLA purposes, employees’ benefits are affected as follows:

· Creditable Service for Step Increases:  Employees lose the equivalent amount of creditable service toward their step increases when on one day or more of unpaid FMLA during the year.  So, for example, if an employee is out on unpaid FMLA for one day, the employee’s anniversary date for step increase is delayed by one day.

· Creditable Service for Seniority Purposes:  Seniority as defined in collective bargaining contracts includes periods of unpaid leave due to FMLA or maternity leave (subset of FMLA leave).

· Creditable Service for Retirement Purposes: Employees who are on more than 30 work days of unpaid leave, regardless of the purpose of their leave, will lose creditable service for that time.
· Leave Accrual:

· Sick Leave:  Employees lose their sick leave accrual for the month if they are on more than one full day of unpaid FMLA leave that month.*

· Vacation Leave:  Employees begin to have their monthly vacation accrual reduced once they are on 20 or more work days of unpaid FMLA leave (30 days for MNA employees) in a vacation year.*

*Note: employees do continue accrual of sick and vacation leave and there is no loss of creditable service for the purposes of step increases for the first 8 weeks of “maternity leave” only (see Section 18).

· Vacation Status is unaffected.

· Personal Leave is unaffected.

· Holidays:

· If an employee is on unpaid leave for FMLA the day before or after a holiday, he/she does not get paid for the holiday.

· If an employee is only on FMLA leave for part of the week in which a holiday falls, the holiday does not count as a FMLA day unless the employee would have been scheduled to work that day.

· GIC Benefits:  See Section 19 for the effect of unpaid leave on these benefits.

 TC 14.
May the Commonwealth Request Medical Certification?

The agency may require an employee to provide certification from a health care provider for a serious health condition of the employee or the employee’s immediate family member, using the FMLA Medical Certification Form in at:

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/med_certification.doc 
Employees using paid sick leave for the purpose of birth or adoption or foster care only are not required to submit medical certification, unless the Appointing Authority has reason to believe that the birth or adoption claim was not genuine. 

When the leave is foreseeable and the employee has provided at least 30 days notice, the employee should provide the medical certification before the leave begins.  When this is not possible, the agency must allow at least fifteen (15) calendar days following the request for leave for the employee to obtain the medical certification. 
The employer should advise the employee whenever the employer finds a certification incomplete or insufficient (vague, ambiguous, or non-responsive) and shall state in writing what additional information is necessary to make the certification complete and sufficient and give the employee seven calendar days to cure the deficiency (unless not practicable despite employee’s diligent good faith efforts). If the deficiencies are not cured in the resubmitted certification, the employer may deny the taking of the FMLA leave until the employee submits sufficient certification.  A certification that is not returned is not incomplete, but rather a failure to provide certification. The agency must advise an employee of the anticipated consequences of an employee’s failure to provide adequate certification.  
An employer may not only delay FMLA leave if there is no medical documentation, it may deny the leave and the absence may be treated under the employer’s attendance policies.  If an employee submits a complete certification signed by the health care provider, under the FMLA rules the agency is prohibited from requesting additional information from the employee’s health care provider by contacting him or her directly to preserve employee privacy**.  However, an employer’s health care representative, health care, human resources professional, leave administrator or management official may contact the health care provider for authentication or clarification of the medical documentation.   In no case will it be acceptable for the employee’s direct supervisor to contact the health care provider. Further, employers may not ask health care providers for additional information beyond that required by the certification form.   
Authentification:  Providing health care provider a copy of the certification and requesting verification that information on the form was completed and or authorized by the medical provider.  An employee’s permission is not required to authenticate the form but an employee should first be given the chance to cure any deficiencies on the form.

Clarification:  Contacting the health care provider in order to understand the handwriting on the medical certification form or to understand the meaning of a response.  An employer does not need an employee’s permission to make the clarification however the employee may need to complete a HIPAA authorization form at his/her health care provider’s office if individually identifiable health information of an employee is to be shared.   
If an employee chooses not to provide the employer with authorization allowing the employer to clarify the certification, the employer may deny the taking of FMLA leave if the certification is unclear.  

Employers may provide the employee’s health care provider with a record of the employee’s absence pattern and ask whether that leave is consistent with the employee’s serious health condition. 

Agencies should ensure that they confine their inquiries to the information requested in the FMLA Medical Certification Form, so that there is no conflict with the ADA regulations (see Section 21).  ** DOL Opinion letter FMLA-75)  An employer can attach a job description outlining essential functions to the medical certification; this is strongly recommended, but not required, by the FMLA. 
The agency may also require periodic updates during the period of leave of the employee’s status and inability to work, as well as “fitness for duty” certification upon return to work in appropriate situations (see Section 17).
An employer may require a new certification on an annual basis for conditions lasting longer than a single leave year.  These new certifications are subject to second and third opinions.

Second Medical Opinion
If the agency has reason to doubt the validity of a medical certification, it may require the employee to obtain a second opinion at the agency’s expense.  The agency may choose the health care provider for the second opinion, except that in most cases the agency may not regularly contract with or otherwise regularly use the services of the health care provider.    The agency must reimburse the employee for any reasonable “out-of-pocket” travel expenses the employee incurs in obtaining the second and third medical opinions.  The agency cannot require the employee to travel outside the normal commuting distance for purposes of obtaining the second or third medical opinions.  Whether an employee’s suspected abuse of FMLA time gives the agency reason to doubt the validity of a medical certification is a case-by-case determination, which should be made to the extent possible by the same individual in each case (e.g. a Human Resources Specialist designated to handle FMLA administration) to ensure consistency.
Third Medical Opinion
If the opinions of the employee’s and the agency’s designated health care providers differ, the agency may, at its own expense, require the employee to obtain certification from a third health care provider of whom the agency and the employee approve jointly.  The third opinion is final and binding.

The agency must reimburse the employee for any reasonable “out-of-pocket” travel expenses the employee incurs in obtaining the second and third medical opinions.  

Copies

Upon request by the employee, the Commonwealth must provide a copy of the second and third medical opinions.  The agency must provide the copies within 5 business days, unless extenuating circumstances prevent such action.

Re-certification

The Commonwealth may request the employee to provide medical re-certification for pregnancy, chronic, or permanent/long-term conditions under continuing supervision of a health care provider, at the employee’s expense.  The agency may not request re-certification more frequently than every 30 days and only in connection with an absence by the employee, unless the circumstances set forth in the previous certification have changed significantly (e.g., duration or frequency of absences, the severity of the condition, complications), or if the agency receives information that casts doubt upon the employee’s stated reason for the absence.
Also, if the minimum duration of period of incapacity specified on a certification furnished by a health care provider is more than 30 days (total whether continuous or intermittent time), or the FMLA leave is being taken intermittently or on a reduced leave basis, the agency may not request recertification in less than the minimum duration on the certification, unless the employee requests an extension of leave; the circumstances set forth in the previous certification have changed significantly; or the agency receives information that casts doubt upon the continuing validity of the certification.  In all cases, an employer may request a recertification of a medical condition every six months in connection with an absence of an employee.  
For all re-certification requests, the agency must allow at least fifteen (15) days for the employee to obtain the medical re-certification, unless it is impractical under the particular circumstances.  The agency cannot require an employee to obtain second or third opinions on a re-certification request.

 TC 15.
When May the Commonwealth Delay an Employee’s Leave?

If an employee fails to provide timely certification in response to the agency’s request for medical certification (see Section 14), the agency may delay the taking of the employee’s FMLA leave (e.g. put the employee on leave without pay or FMLA leave conditionally) until the employee provides the required certification.  When an employee’s need for leave is unforeseeable, an employee must provide certification (or re-certification) within the time frame requested by the agency or as soon as reasonably possible under the particular facts and circumstances.  In either situation, if the employee never provides the certification, the leave is not FMLA leave.  Payroll records should be changed retroactively to reflect this and the employee’s leave or continuing entitlement to his/her job is then at the discretion of the Agency Head.  

An agency may also delay the employee’s FMLA leave if the employee does not provide proper notice of his/her intention to take foreseeable leave.

 TC 16.
What Notice May the Commonwealth Require Regarding an Employee’s Intent to Return to Work?

The Commonwealth may require an employee on FMLA leave to report periodically on his/her status and intent to return to work.  The agency cannot discriminate and must take into account all of the relevant facts and circumstances related to the individual employee’s leave situation.

If, during the course of the approved leave, the employee gives unequivocal notice of his/her intent not to return to work, the Commonwealth’s obligations under the FMLA to maintain health, dental, and life insurance benefits and to restore the employee cease and the employee is on unauthorized leave at that time. The agency should follow their practices when a person is on unauthorized leave.

It is suggested that agencies communicate in writing with employees shortly before their requested leave is about to expire, reminding them of their requested return dates.  If an employee does not return on his/her expected date but still has FMLA entitlement at that point, and the agency has made reasonable but unsuccessful attempts to contact the employee in writing (suggested best practice: one letter before the date of expected return and another letter 15 days after the date of expected return, using registered or certified mail), then the employee is no longer on FMLA leave.

 TC 17.
What Certification Does an Employee Need in Order to Return to Work?

The Commonwealth may request the employee provide certification from the employee’s health care provider that the employee is able to resume work after taking FMLA leave for the employee’s own serious health condition.  The agency must provide notice to its employees if it will require a fitness-for-duty certification to return to work.  Agencies must apply this policy uniformly among all similarly-situated employees (i.e. same occupation, same serious health condition) who take leave for such conditions.  Any fitness for duty certification must be job-related and consistent with business necessity and related only to the particular health condition that caused the employee’s need for FMLA leave.  
· An employer may require that the certification specifically address the employee’s ability to perform the essential functions of the employee’s job.  
· The employer must notify the employee at time of designation notice that  a fitness for duty certification will be required.  A list of essential functions of the position shall be provided at this time.

· Employers cannot request a second or third opinion on fitness for duty certifications. 
· An employer is not entitled to a certification of fitness for each absence taken on an intermittent or reduced leave schedule.  However, an employer is entitled to a certification of fitness for such absences up to once every 30 days if reasonable safety concerns exist regarding the employee’s ability to perform his or her duties, based on the serious health condition for which the employee took such leave.  Notice of the requirement to furnish a certification of fitness shall be given when the intermittent or reduced leave schedule is approved. 

See Fitness-for-Duty Certification Form at: http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/fitness_certification.doc  

See Notification of Rights form at:

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/employer_response.pdf 
The employee must bear the cost of the certification and he or she is not entitled to reimbursement for the time or travel costs spent in acquiring the certification.

If an employee fails to provide a fitness-for-duty certification, an agency may delay restoration to employment until the employee submits the form, unless the agency has failed to provide the requisite notice.

 TC 18.
How is the FMLA Affected by The Massachusetts Maternity Leave Act?

The Massachusetts Maternity Leave Act (MMLA), MGL Ch. 149, Section105D, provides that a female employee who has completed the initial probationary period set by the terms of her employment or, if there is no such probationary period, has been employed by the same employer for at least three consecutive months as a full-time employee, shall be allowed a leave of up to eight weeks for the purpose of “maternity leave” (giving birth or for adopting a child under the age of eighteen or for adopting a child under the age of twenty-three if the child is mentally or physically disabled).

The Act also provides the following:

· The employee shall give at least two (2) weeks notice to her employer of her anticipated date of departure and intention to return.  (Note that this is more generous than the usual FMLA notice of 30 days if foreseen).

· The employer shall restore such employee to her previous, or a similar, position with the same status, pay, length of service credit and seniority, wherever applicable, as of the date of her leave.

· Such maternity leave may be with or without pay at the discretion of the employer.

· A notice of this provision shall be posted in every establishment in which females are employed. (see the following MCAD link:http://www.mass.gov/mcad/maternity2.html )

Because the enhanced FMLA offers broader rights than the Massachusetts Maternity Leave Act (e.g. 26 weeks instead of 8 weeks), agencies should follow the FMLA to administer maternity leave in most cases.  The 8 weeks under the MMLA run concurrently with the 26 weeks of FMLA. The only exception is when an employee has already used up her 26 weeks of FMLA entitlement within the rolling year for purposes unrelated to the pregnancy and prior to the birth, she would be entitled to up to 8 weeks of maternity leave under the MMLA within that same rolling year.  Note that due to this state law, employees are allowed to continue to accrue sick and vacation leave during the first 8 weeks of leave for parental purposes only (see Section 13). 

 TC 19.
What Insurance Benefits Can an Employee Maintain While Using FMLA Leave?
The federal FMLA requires covered employers to maintain group health insurance coverage, including family coverage, for an employee on 12 weeks of FMLA leave except for an  employee on FMLA leave as a qualified military caregiver who can receive up to 26 weeks of FLMA on the same terms as if the employee continued to work.  M.G.L. chapter 32A, sections 8 and 10E, also have provisions for continuation of group health insurance benefits.  The two laws working together allow the following benefits:

· An employee who is on an approved unpaid leave of absence under FMLA may continue GIC health, dental and life insurance coverage at his/her current employee contribution percentage for 12 weeks.

· Employees who continue FMLA leave beyond 12 weeks are required to pay 100% of their GIC premium, except for those employees on leave as qualified military caregivers who can continue GIC health, dental and life insurance coverage at his/her current employee contribution percentage for up to 26 weeks.  
The Group Insurance Commission Insurance Enrollment and Change Form (Form 1) must be completed by the employee and the GIC Coordinator for FMLA.  The original Form 1 must be sent to the GIC.  By selecting FMLA on the Form 1, the GIC will continue health, dental and life insurance benefits for 12 weeks at the current employee contribution percentage.

If the Commonwealth provides a new health plan or benefits, or changes health benefits or plans while an employee is on FMLA leave, the employee is subject to the new or changed carrier/benefits to the same extent as if the employee were not on leave.  Similarly, any other plan changes that apply to all employees of the workforce would also apply to an employee on FMLA leave.  An employee who chooses not to retain group health plan coverage during the FMLA leave is entitled to be reinstated on the same terms as he/she had prior to taking the leave, including family or dependent coverage, without any qualifying period, physical examination, exclusion of pre-existing conditions, need to wait for open enrollment or to pass a medical examination to restore benefits.

An employer’s obligation to maintain health benefits under the FMLA stops if and when an employee informs the employer of his/her intent not to return to work at the end of the leave period, or if the employee fails to return to work when the FMLA leave entitlement is exhausted. The employer’s obligation also stops if the employee’s premium payment is more than thirty (30) days late and the employer has given the employee written notice at least fifteen (15) days in advance advising that coverage will cease if payment is not received.

The Commonwealth may recover premiums it paid to maintain health insurance coverage from an employee who fails to return to work from FMLA leave (see the following link to Part 825.213 of the federal regulations for more detail about such instances: http://www.dol.gov/federalregister/PdfDisplay.aspx?DocId=21763, page 51.
 TC 20.
What are an Employee’s Rights Upon Returning to Work?

The Commonwealth must restore the employee to his or her original position, or to an “equivalent” position.  The job to which the employee returns should be similar to the previous position in geographic location, shift, duties, pay, bonus eligibility, and other benefits and conditions of employment (unless the employee requests a change).  An employee is entitled to such reinstatement even if the employee has been replaced or his/her position has been restructured to accommodate the employee’s absence.

In addition, an employee’s use of FMLA leave cannot result in the loss of any employment benefit that the employee earned or to which he/she was entitled before using FMLA leave, such as seniority, creditable service for step increases, etc.

If the employee is unable to perform an essential function of the position because of a physical or mental condition, including the continuation of a serious health condition, the employee has no right to restoration to another position under the FMLA.  The employer’s obligations to the employee may, however, be governed by the ADA, and agencies should check the ADA rules and regulations prior to refusing reinstatement to an employee returning from FMLA leave (see also Section 21).

Also, if an employee is laid off during the course of taking FMLA leave and employment is terminated, the agency’s responsibility to continue FMLA leave, maintain GIC benefits and restore the employee cease at the time the employee is laid off.  This is provided that the agency has no continuing obligations to the employee under a collective bargaining agreement or otherwise.  The burden is on the agency to show that an employee would have been laid off during the FMLA leave period and, therefore, would not be entitled to restoration.

 TC 21.
Does the ADA Apply to an Employee who is Out on FMLA Leave?

The FMLA and ADA (Americans with Disabilities Act which is a federal law) use different definitions for their eligibility rules.  New ADA rules effective January 1,2009 can be found at:
http://www.eeoc.gov/ada/amendments_notice.html.
The FMLA defines “serious health condition” as an illness, injury, impairment or physical or mental condition that involves:

(a) Inpatient care in a hospital, hospice, or residential medical care facility; or

(b) Incapacity and treatment by a health care provider

(See Section 9 for a more detailed definition)

The ADA defines disability as 

· a “physical or mental impairment” that substantially limits one or more major life activities, such as walking, talking, eating, sleeping, reading, bending, and communicating and major bodily functions defined  as "functions of the immune system, normal cell growth, digestive, bowel, bladder, neurological, brain, respiratory, circulatory, endocrine, and reproductive functions").

· Record of having such an impairment

· Being regarded as having such an impairment.  Temporary impairments and pregnancy are excluded. 
· An impairment that is episodic or in remission is a disability if it would substantially limit a major life activity when active. (ADA Amendments of 2008)
· Physical and mental impairments are:

(i) Any physiological disorder or condition, cosmetic disfigurement, or anatomical loss affecting one or more of the following body systems: neurological; musculoskeletal; special sense organs; respiratory, including speech organs; cardiovascular; reproductive; digestive; genitourinary; hemic and lymphatic; skin; and endocrine;

(ii) Any mental or psychological disorder such as mental retardation, organic brain syndrome, emotional or mental illness, and specific learning disabilities;

(iii) The phrase physical or mental impairment includes, but is not limited to, such contagious and noncontagious diseases and conditions as orthopedic, visual, speech and hearing impairments, cerebral palsy, epilepsy, muscular dystrophy, multiple sclerosis, cancer, heart disease, diabetes, mental retardation, emotional illness, specific learning disabilities, HIV disease, (whether symptomatic or asymptomatic), tuberculosis, drug addiction, and alcoholism;

(iv) The phrase physical or mental impairment does not include homosexuality or bisexuality

(V) Excludes individuals currently engaging in illegal use of drugs (section 1630.3).

The term “qualified individual with a disability'' means an individual with a disability who, with or without reasonable accommodation, can perform the essential functions of the employment position that such individual holds or desires. (ADA section 1211 (8))

Qualified individual with a disability means an individual with a disability who satisfies the requisite skill, experience, education and other job-related requirements of the employment position such individual holds or desires, and who, with or without reasonable accommodation, can perform the essential functions of such position. See § 1630.3 for exceptions to this definition).  (29 CFR Ch XIV Section 163.2 (m)
Supervisors and managers may be informed regarding necessary restrictions on the work or duties of the employee and necessary accommodations; (29 CFR 1630.14)
The ADA does not necessarily apply to an employee who is on FMLA leave.  There is no “list” of serious health conditions given by the FMLA, nor a definitive list of disabilities covered by the ADA, because both are case-by-case determinations depending on the nature and severity of the condition for the employee.   There are circumstances, however, where an illness or injury could be a disability, a serious health condition, both, or neither.

Examples

An employee with pneumonia might respond well to antibiotics, be absent from work for only two days, and not qualify for FMLA, while another employee with pneumonia might be incapacitated for two weeks, which most likely would qualify as a serious health condition under the FMLA.  Neither employee, however, would qualify for reasonable accommodation under the ADA.  If, instead, the pneumonia was the result of the employee’s chronic emphysema, that employee might also be a person with a disability under the ADA.

Conversely, a person who is blind is considered disabled under the ADA, but blindness in itself is not an illness or injury qualifying as a “serious health condition” under the FMLA.

FMLA Medical Certification Form

The EEOC has stated that when an employee requests FMLA leave for a serious health condition, employers are not considered to have violated the ADA by asking for information in the FMLA Medical Certification Form.  The FMLA Medical Certification Form http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/med_certification.doc  only requests information relating to the particular serious health condition as defined under FMLA regulations, for which the employee is seeking leave.  An employer is entitled to know why an employee, who should otherwise be at work, is requesting time off under the FMLA.  If the employer’s inquiries are strictly limited to this fashion, they would be considered job-related and consistent with business necessity under the ADA.  For the same reasons, the employee who wishes to file an ADA request would have to use a form provided for that purpose, as the information already contained in an employee’s FMLA form could not be used.

 TC 22.
Does Workers’ Compensation Leave Count Against an Employee’s FMLA Leave Entitlement?

FMLA leave and Workers’ Compensation leave run concurrently, provided the reason for the absence is due to serious illness or injury that also qualifies as a “serious health condition” and the agency properly notifies the employee in writing that the leave will be counted as FMLA leave.  If the health care provider certifies that the employee is able to return to work in a “light duty” position, the employee is permitted but not required to accept the position.  As a result, the employee may no longer qualify for payments from the Workers’ Compensation benefit plan, but the employee is entitled to continue on unpaid FMLA leave either until the employee is able to return to the same or equivalent job he/she left or until the employee exhausts the 26-week FMLA leave entitlement.

Employees on light duty do not have their hours on light duty count as FMLA time.  When their light duty assignment ends they are entitled to be reinstated to an equivalent position to the one they took the FMLA leave from. If they aren’t able to return to work, they can use any remaining FMLA leave time.  Performing one’s regular job for less than a full schedule means the employee is using intermittent or reduced schedule leave and is not performing light duty as defined by the FMLA. The right to reinstatement expires at the end of the 12-month leave year period the employer uses to calculate FMLA.
Moreover, if the employee returning from the Workers’ Compensation injury is a qualified individual with a disability, he or she will have rights under the ADA (see Section 21).
 TC 23.
What May Employees do if they Believe their Rights Under the FMLA Have Been Violated?

The federal FMLA makes it unlawful for any employer to interfere with, restrain, or deny the exercise of any right provided by this law.  It is also unlawful for an employer to discharge or discriminate against any individual for opposing any practice, or because of involvement in any proceeding, related to the FMLA. 

Employers cannot use the taking of FMLA leave as a negative factor in employment actions, such as hiring, promotions, or disciplinary actions.  If a bonus or other payment is based on the achievement of a specified goal (e.g. hours worked or perfect attendance) and the employee has not met the goal due to FMLA leave, then the pay may be denied unless paid to employees on an equivalent leave status for a reason that does not qualify as FMLA leave.  For example, an employee using vacation leave for non-FMLA purpose would receive the payment, the employee using vacation leave for an FMLA protected absence must also receive the payment. 
The Wage and Hour Division of the U.S. Department of Labor (DOL) enforces the FMLA.  An employee may file a complaint in person, by mail, or by telephone within two years after the action that is alleged to be a violation of the FMLA occurred, or three years in the case of a willful violation.  The DOL investigates complaints, and their action will be limited to a strict interpretation of the federal FMLA regulations. 

Employees are also permitted to pursue court action, aside from or in addition to filing a complaint with DOL, if they feel their rights have been violated under this law.

Finally, an employee may file a grievance concerning the FMLA provisions of his/her collective bargaining contract or an appeal of the Red Book rules on FMLA.

 TC 24.
What are the Record Keeping Requirements?

The FMLA provides that covered employers shall make, keep and preserve records pertaining to their obligations under the act in accordance with the record keeping requirements under the Fair Labor Standards Act (FLSA).

The Commonwealth must maintain these records for no less than three (3) years and make them available for inspection, copying, and transcription by representatives of the DOL upon request.  For all eligible employees, the Commonwealth must maintain records that disclose the following (most of this information is contained in HR/CMS):

· Basic payroll and identifying employee data, including name, address and occupation; rate or basis of pay and terms of compensation; daily and weekly hours worked per pay period; additions to or deductions from wages; and total compensation paid.

· Dates that eligible employees take FMLA leave, available from time records, requests for leave, etc. if so designated.  Leave must be designated in records as FMLA leave using the HR/CMS codes in Appendix 4.   Other required leave that is not FMLA (e.g. additional leave taken under the state’s maternity leave statute that goes beyond an employee’s FMLA eligibility) must not be designated as FMLA.

· The hours of leave, if eligible employees take FMLA leave in increments of less than one full day.

· Copies of employee notices of leave furnished to the employer under the FMLA, if in writing, and copies of all general and specific written notices given to employees as required under the FMLA.  Copies may be maintained in employee personnel files.

· Any documents (including written and electronic records) describing employee benefits, or Commonwealth policies or agency practices and procedures regarding the taking of paid and unpaid leaves.

· Insurance premium payments.

· Records of any dispute between the Commonwealth and an eligible employee regarding designation of leave as FMLA leave, including any written statement from the Commonwealth or employee of the reasons for the designation and for the disagreement.

· Records and documents relating to medical certifications, re-certifications or medical histories of employees or employees’ family members, created for purposes of FMLA, shall be maintained as confidential medical records in separate files/records from the usual personnel files.  If ADA is also applicable, these records must be maintained in conformance with ADA confidentiality requirements, except that:

(1)
Supervisors and managers may be informed regarding necessary restrictions on the work or duties of an employee and necessary accommodations; and

(2)
First aid and safety personnel may be informed (when appropriate) if the employee’s physical or medical condition might require emergency treatment; and

(3)
Government officials investigating compliance with FMLA (or other pertinent law) shall have access to relevant information upon request.

Effect of HIPAA on FMLA and ADA Records
· The federal Privacy Rule under the Health Insurance Portability and Accountability Act of 1996 (HIPAA), issued after the FMLA regulations, does not change the limits on use and disclosure of health information under the Americans With Disabilities Act (ADA) and the Family and Medical Leave Act (FMLA).

· HIPAA’s privacy rules require an employer to obtain an individual’s written authorization before obtaining health information from a health care provider for ADA or FMLA purposes.

· An employer’s group health plan cannot give protected health information to an employer for ADA or FMLA related purposes without written authorization from the employee.

· Both HIPAA’s privacy rules and the ADA require that only the minimum necessary information may be used or disclosed, even with written authorization (when the employer or a covered entity has requested the authorization).

· Even if a disclosure is permitted by the ADA or FMLA (for example, disclosure to a supervisor about necessary work restrictions), health information obtained from a health care provider or group health plan may not be disclosed without written authorization.  If the information comes directly from the employee, the privacy rules generally do not apply.

· Both HIPAA and the ADA require that medical information must be safeguarded.  The ADA requires that medical information must be kept separate from an employee’s personnel file.
 TC 25.
What are the FMLA Time Reporting Codes?
Please see Appendix 4 for charts showing the descriptions of the FMLA and related codes that agencies must use when recording these leaves in HR/CMS.

It is strongly recommended that if the employee is going to be out on paid OR unpaid leave for any length of time that the agency use the following job aid for putting the employee on FMLA leave:

http://www.hrcms.state.ma.us/training/online/hr/leaves_of_absence/putEmpOnLeave_jobaid.htm#loa
The two possible leave types are:

1) Paid – employees can be on paid leave status even if some days are unpaid

· Action:  Paid Leave of Absence

· Reason Codes:  

· FML Family Medical Leave Act 

· MAT Maternity/Paternity

·  WCP  Worker’s Compensation

2) Unpaid – caution when employees are on this type of leave, they will be unable to receive any type of pay including retroactive pay, mileage reimbursements, etc.

· Action:  Leave of Absence

· Reason Codes:  

· FML Family and Medical Leave Act 

· MAT Maternity/Paternity 

·  WCP  Worker’s Compensation

Please note the action code of “Leave of Absence” on the Job Data panel is one of the critical ways GIC is notified that an employee is out on a leave of absence. Other triggers include GIC receipt of a Form 1 or Form 11, and a MAGIC report showing a month of missed GIC deductions for an employee.
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HR/CMS FMLA Time Reporting Codes
	 TC Appendix 1

Differences between Federal and Commonwealth of Massachusetts Executive Branch 

Enhanced Family and Medical Leave



	
	Federal FMLA Regulations
	Commonwealth Enhanced 

FMLA Policy

	
	
	

	Eligible Employee
	· Employed at least 12 months

· Worked at least 1250 hours in 12 month period (if break in service, within past seven years)
· Employed at a worksite where 50 or more employees are employed by the employer within 75 miles of that worksite

· “Key employees” may be excluded from restoration to job
	· Completed probationary period or 3 months of employment if there is no probationary period

· Regular full-time or regular part-time employee

· Contract employees need to meet hours of service specified in Federal FMLA regulations
· No exemption for “key employees”



	Amount of Leave
	· Up to 12 weeks in one year for birth, adoption, foster care, and illness
· Up to 26 weeks for employee with eligible family member or next of kin injured during active military service

· Up to 12 weeks in a 12-month period for certain qualifying exigencies if a family member is called to active military duty
	· Up to 26 weeks in one year for birth, adoption, foster care, and illness

(Note: unclassified employees have up to 12 weeks of coverage unless their Appointing Authority chooses to extend up to 26 weeks of coverage.)

· Up to 26 weeks for employee with eligible family member or next of kin injured during active military service
· Up to 12 weeks in a 12-month period for certain qualifying exigencies if a family member is called to active military duty


 TC 
Appendix 2 
FMLA forms
As of January 16, 2009 please use these forms:
Revised FMLA Poster 
http://www.mass.gov/anf/docs/hrd/policies/fmla/poster.pdf 
Employee Notice of Family and Medical Leave

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/employee_notice.doc 
Notice of Eligibility and Rights & Responsibilities

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/employer_response.pdf 
Designation Notice

http://www.dol.gov/esa/whd/forms/WH-382.pdf 
FMLA Medical Certification Form

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/med_certification.doc 
Employee Notice of Intention to Return From Family and Medical Leave

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/return_to_work_form.doc 

Fitness-For-Duty Certification Form


http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/fitness_certification.doc 
Forms listed below are being negotiated with state employee unions;  please do not use these forms below until further notice

WH-380-E Certification of Health Care Provider for Employee’s Serious Health Condition

http://www.dol.gov/esa/whd/forms/WH-380-E.pdf
WH-380-F Certification of Health Care Provider for Employee’s Serious Health Condition

http://www.dol.gov/esa/whd/forms/WH-380-F.pdf
WH-385 Certification for Serious Injury or Illness of Covered Servicemember for Military Family Leave

http://www.dol.gov/esa/whd/forms/WH-385.pdf
WH-384 Certification of Qualifying Exigency for Military Family Leave

http://www.dol.gov/esa/whd/forms/WH-384.pdf
Appendix 3  Web Site Links and Resource List

Policy Resources

Employees should direct all questions to their agency Human Resources Office. 
Help e-mail address for Human Resources staff only   HRD-DL-FMLA@massmail.state.ma.us   

Enhanced FMLA Guide for Employees 

http://www.mass.gov/anf/docs/hrd/policies/fmla/guide_employees.doc
Enhanced FMLA Guide for Supervisors
http://www.mass.gov/anf/docs/hrd/policies/fmla/supervisor_guide.doc 
Enhanced FMLA Employee Booklet

http://www.mass.gov/anf/docs/hrd/policies/fmla/employee_booklet.doc 
Enhanced FMLA Fact Sheet for Employees

http://www.mass.gov/anf/docs/hrd/policies/fmla/factsheet.doc 
Enhanced FMLA Poster
http://www.mass.gov/anf/docs/hrd/policies/fmla/poster.pdf 
GIC Manual

http://www.mass.gov/anf/docs/gic/coord_manual/hrcmsmanual08.pdf  (page 17-19)
HR/CMS Job Aid for Leaves of Absence Put Employee Out on Leave

http://www.hrcms.state.ma.us/training/online/hr/leaves_of_absence/putEmpOnLeave_jobaid.htm
HR/CMS Job Aid for Leaves of Absence Return Employee from Leave

http://www.hrcms.state.ma.us/training/online/hr/leaves_of_absence/returnEmpFromLeave_jobaid.htm
Forms

Employee Notice of Family and Medical Leave

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/employee_notice.doc 
FMLA Medical Certification

http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/med_certification.doc 
Fitness-for-Duty Certification
http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/fitness_certification.doc 
Employee Notice of Intent to Return Form
http://www.mass.gov/anf/docs/hrd/policies/fmla/forms/return_to_work_form.doc 
GIC Form 1 Insurance Enrollment and Change Form  (Paid and Unpaid Leave)

http://www.mass.gov/anf/docs/gic/forms/Form1.pdf
GIC Form 11 Application to Continue Part Cost Premiums (Unpaid Leave only)

http://www.mass.gov/anf/docs/gic/forms/form11.pdf
Group Insurance Commission

http://www.mass.gov/gic/
Group Insurance Commission 

P.O. Box 8747 

Boston, MA 02114-8747
617-727-2310 ext. 5
TDD/TTY (617) 227-8583

U.S. Department of Labor

FMLA Website

http://www.dol.gov/esa/whd/fmla/
The Family and Medical Leave Act of 1993

http://www.dol.gov/esa/regs/statutes/whd/fmla.htm
Revised Regulations website for January 2009 changes

http://www.dol.gov/esa/whd/fmla/finalrule.htm
Regulations

Code of Federal Regulations (CFR) Title 29, Chapter V, Section 825

http://www.dol.gov/dol/allcfr/ESA/Title_29/Part_825/toc.htm
U.S. Dept. of Labor
Boston District Office 

ESA Wage & Hour Division
John F. Kennedy Federal Building
Room 525
Boston, MA 02203

Phone: 1-866-4-USWAGE   (1-866-487-9243)
Massachusetts Commission Against Discrimination

Massachusetts Maternity Leave Law

http://www.mass.gov/legis/laws/mgl/149-105d.htm
MCAD Regulations on Maternity Leave Law

804 CMR  0800  Code of Massachusetts Regulations
http://www.mass.gov/mcad/regs804cmr0800.html
MCAD Guidelines on Maternity Leave
http://www.mass.gov/mcad/maternity1.html
Equal Employment Opportunity Commission

Fact Sheet on The Family and Medical Leave Act, the Americans with Disabilities Act, and  Title VII of the Civil Rights Act of 1964

http://www.eeoc.gov/policy/docs/fmlaada.html
EEOC website link

http://www.eeoc.gov/
Information on the Americans with Disabilities Act (ADA)
http://www.eeoc.gov/types/ada.html
ADA Amendments of 2008
http://www.eeoc.gov/ada/amendments_notice.html
Title VII Amendment:  Pregnancy Discrimination Act
http://www.eeoc.gov/types/pregnancy.html
Union Contracts

HRD Intranet site – includes implementation memos
http://www.hrd.state.ma.us/agency_services/AS_Manage_Workforce/Rules_and_Guidelines/Collective_Bargaining/collectivebargainingagreements.htm
Red Book

Rules Governing Paid Leave And Other Benefits For Managers And Confidential Employees
http://www.mass.gov/anf/docs/hrd/policies/publications/pol_redbk.rtf
Other Programs 
Extended Illness Leave Bank
http://www.mass.gov/anf/employment-equal-access-disability/employee-prog-and-training/eilb.html
Workers’ Compensation
https://www.eservices.hrd.state.ma.us/wclogin.aspx
Physician’s Report for Workers’ Compensation

https://www.eservices.hrd.state.ma.us/forms/Physicians_Report.doc
Office of Diversity and Equal Opportunity
(617) 727-7441 

Reasonable Accommodation Request  (ADA)
http://www.hrd.state.ma.us/agency_services/AS_Manage_Workforce/odeo/forms_tools/formal_written_request_for_reasonable_accomodations.doc
Appendix 4
HR/CMS FMLA Time Reporting Codes

Birth, Adoption, and Foster Placement
Note:  See applicable union contract or Red Book to determine eligibility.
	Reason
	Paid?
	Type of leave time
	Time Reporting Code
	Time Reporting Code Definition/Explanation
	 
	Earnings Code
	Earnings Code Description

	Birth, adoption, foster placement
	Paid
	
10 days Maternity/
Paternity
	REGM
	Paid Family Leave for birth, adoption, placement of a child
weeks 1-2
	 
	RGO
	Regular - Other

	
	Paid
	Comp time
	CMTM
	Paid Comp time for birth, adoption, placement of a child
 weeks 3-26.
	 
	CMU
	Comp Time Taken

	 
	Paid
	Foster Volunteer
	VLFOS
	Paid Volunteer Leave one day a month, foster care
	 
	RGO
	Regular - Other

	 
	Paid
	Personal
	PERM
	Paid Personal Family Leave for birth, adoption, placement of a child
weeks 3-26
	 
	PER
	Personal Leave - Paid

	 
	Paid
	Sick
	FOS
	Paid- used for transitioning a foster child into employee home.
	 
	SIC
	Sick Time Paid Normal

	 
	Paid
	Sick
	SICM
	Paid Sick Family Leave for birth or adoption of a child 
weeks 3-26
	 
	SIC
	Sick Time Paid Normal

	
	Paid
	Sick
	PRI
	Pregnancy Related Illness (1 week) Reduces sick
	
	PRI
	Pregnancy Related Illness

	 
	Paid
	Vacation
	VACM
	Paid Vacation Leave for birth, adoption, placement of a child
weeks 3-26
	 
	VAC
	Vacation Leave - paid

	 
	Unpaid
	 
	MUM
	Unpaid Family Leave for birth, adoption, placement of a child
weeks 3-8
[Weeks 1-2 posted to REGM]
	 
	MUM
	Maternity Leave unpaid

	 
	Unpaid
	 
	MFMM
	FMLA Unpaid Family Leave for birth, adoption, placement of a child
weeks 9-26
	 
	FAM
	Not on payroll - unpaid


Appendix 4

HR/CMS FMLA Time Reporting Codes

Illness of Employee, Spouse, Child or Parent

Note:  See applicable union contract or Red Book to determine eligibility.
	Reason
	Paid?
	Type of leave time
	Time Reporting Code
	Time Reporting Code Definition/Explanation
	 
	Earnings Code
	Earnings Code Description

	Employee illness not related to:
- birth
- adoption
- foster
	Paid
	Comp time
	CMTNM
	Paid Comp time for child, spouse, self, parent serious health condition weeks 1-26
	 
	CMU
	Comp Time Taken

	 
	Paid
	Personal
	PERNM
	Paid Personal Medical Leave for child, spouse, self, parent serious health condition
weeks 1-26
	 
	PER
	Personal Leave - Paid

	 
	Paid
	Sick
	SICNM
	Paid Sick Medical Leave for child, spouse, self, parent, serious health condition
weeks 1-26
	 
	SIC
	Sick Time Paid Normal

	 
	Paid
	Vacation
	VACNM
	Paid Vacation Leave for child, spouse, self, parent, serious health condition
 weeks 1-26
	 
	VAC
	Vacation Leave - paid

	 
	Unpaid
	Unpaid
	MFMNM
	Unpaid FMLA Medical Leave for child, spouse, self, parent - serious health condition
weeks 1-26
	 
	FAM
	Not on payroll - unpaid

	
	Unpaid
	Unpaid
	FAM
	Unpaid medical leave for spouse, child, parent, or self – serious health condition up to 26 (52) weeks in accordance with FMLA
	
	FAM
	FMLA Family Leave - unpaid


Appendix 4

FMLA Time Reporting Codes

Family Illness

Non-FMLA up to 30 sick days
Note:  See applicable union contract or Red Book to determine eligibility.

	Reason
	Paid?
	Type of leave time
	Time Reporting Code
	Time Reporting Code Definition/Explanation
	 
	Earnings Code
	Earnings Code Description

	30 sick days
Non-FMLA 
Family Illness 
 
- brother
- child
- grandchild
- grandparent
- parent
- person for whom the employee is a legal guardian
- person living in the immediate household
- relative in the immediate household
- sister
- spouse
	Paid
	Sick
	SIF
	Paid Sick Leave for family illness up to 30 days.
	 
	SIC
	Sick Time Paid Normal


Appendix 4

FMLA Time Reporting Codes

Family Illness

Non-FMLA up to 10 weeks
Note:  See applicable union contract or Red Book to determine eligibility.
	Reason
	Paid?
	Type of leave time
	Time Reporting Code
	Time Reporting Code Definition/Explanation
	 
	Earnings Code
	Earnings Code Description

	10 weeks 
Non-FMLA 
Family Illness 
 
- brother in household
- child
- grandchild
- grandparent
- person for whom the employee is a legal guardian
- sister in household
	Paid
	Comp
	CMTFM
	Paid Comp Time for grandparent, grandchild, sister/ brother same household, child
	 
	CMU
	Comp Time Taken

	 
	Paid
	Personal
	PERFM
	Paid Personal Non FMLA Leave for grandparent, grandchild, sister/brother same household, child
	 
	PER
	Personal Leave - Paid

	 
	Paid
	Sick
	SICFM
	Paid Sick Non FMLA Leave for members of same household only: grandparent, grandchild, sister/ brother.
	 
	SIC
	Sick Time Paid Normal

	 
	Paid
	Vacation
	VACFM
	Paid Vacation Leave for grandparent, grandchild, sister/brother same household, child
	 
	VAC
	Vacation Leave - paid

	 
	Unpaid
	 
	MFMFM
	Unpaid Non FMLA Leave for grandparent, grandchild, sister/brother same household, child, weeks 1-26
	 
	NOP
	Not on payroll - unpaid
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