November 10, 2014
RE:  Comments of the Office of the Child Advocate Regarding Proposed Amendments to 603 CMR 46.00 and Conforming Amendments to 603 CMR 18.00 by the Department of Elementary and Secondary Education 

The Office of the Child Advocate (OCA) is an independent office charged with ensuring that children receive timely, safe, and effective services from executive agencies.  The OCA was created in 2007 by executive order and codified by legislation in 2008.  Since its inception, the OCA has advocated for the reduction of restraints and seclusion in programs and schools.  The Child Advocate and OCA staff have been actively involved in the Massachusetts Interagency Restraint and Seclusion Prevention Initiative.  The OCA addressed the issues of restraint and seclusion in its Annual Reports in 2008, 2009, 2011, and 2012, stating in 2008, “Each episode of restraint is a nonconsensual, traumatic incident to the [child] and is potentially physically and emotionally harmful to the [child], other [children], and staff.”   
One of the OCA’s concerns regarding restraint and seclusion in the public schools is the lack of meaningful data reporting required by the existing regulations.  Using data to inform practices is one of the six core strategies recommended for reduction of restraint and seclusion by the National Association of State Mental Health Program Directors.  These six core strategies have been adopted by the Massachusetts Interagency Restraint and Seclusion Prevention Initiative.  The Child Advocate commends the Department of Elementary and Secondary Education (DESE) on its action to update regulations governing restraint and seclusion in schools and endorses adoption of the definition of time-out, prohibition of seclusion, and increased responsibilities for local schools and DESE for training and data collection found in the proposed regulations.  
The prohibition of prone restraints in the proposed regulations has provided a platform for dialogue about positive behavior supports, de-escalating aggression, and protecting students and staff from harm.  In a mainstream classroom with a culture of positive behavior supports and de-escalation, protecting students and staff from harm through the use of restraints should rarely be an issue.  But in classrooms where children and adolescents display aggressive behaviors that threaten injury to self or others, teachers and staff must manage these situations for the safety of all.  The OCA questions whether the tools needed to manage aggression include prone restraints, in which children are most vulnerable to injuries and respiratory difficulties.  The OCA recognizes that the Department of Mental Health and the Department of Developmental Services have significantly decreased their use of prone restraints in recent years by working with providers toward that goal.  
The Child Advocate has listened to concerns that an immediate outright ban on prone restraints could lead to unintended consequences for children, adolescents, and staff.  Representatives from the superintendent and provider communities assert that they need additional time to implement practices to ban prone restraints and exceptions for self-injurious and very aggressive students.  The Child Advocate urges DESE to adopt regulations that support positive behavioral supports, de-escalation of aggression, and minimal use of restraints for children in school with a prohibition on prone restraints.  The Child Advocate supports a reasonable time line for implementation of these regulations rather than an emergency implementation.  
Sincerely,
Gail Garinger
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