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PREFACE

The Massachusetts Guide to Evidence is prepared annually by the Supreme Judicial Court’s
Advisory Committee on Massachusetts Evidence Law. By direction of the Justices of the Supreme
Judicial Court, the Guide organizes and states the law of evidence applied in proceedings in the
courts of the Commonwealth, as set forth in the Federal and State Constitutions, General Laws,
common law, and rules of court. The Committee invites comments and suggestions on the Guide.

The Guide follows the arrangement of the law contained in the Federal Rules of Evidence
and thus is comprised of eleven articles. Wherever possible, the Guide expresses the principles of
Massachusetts evidence law by using the language that appears in the corresponding Federal rules.
Thus, since the law governing testimony by expert witnesses is found in Rule 702 of the Federal
Rules of Evidence, the corresponding provision of Massachusetts law is found in Section 702 of
the Guide and is based on the language that appears in the Federal rule. In some cases, a principle
of Massachusetts law has no counterpart in the Federal rules of evidence. For example, the first
complaint doctrine, a special hearsay exception applicable in sexual assault cases, is found in
Section 413 of the Guide, but it has no counterpart in the Federal rules. Finally, Article XI of the
Guide contains a series of miscellaneous provisions that do not fit within the other ten articles but
that are closely related to core evidentiary issues. These include provisions on spoliation or de-
struction of evidence (Section 1102), witness cooperation agreements (Section 1104), eyewitness
identification (Section 1112), and opening statements and closing arguments (Section 1113).

Each section of the Guide, in addition to the statement of the law of Massachusetts current
through December 31, 2015, contains an accompanying “Note” that includes supporting authority.
Some sections are based on a single statute or decision, while other sections were derived from
multiple sources. Certain sections were drafted “nearly verbatim” from a source with minimal
changes, for instance, revised punctuation, gender-neutral terms, or minor reorganization, to allow
the language to be stated more accurately in the context of the Massachusetts Guide to Evidence.

The Guide is not a set of rules, but rather, as the title suggests, a guide to evidence based on
the law as it exists today. The Committee did not attempt, nor is it authorized, to suggest modifi-
cations, adopt new rules, or predict future developments in the law. The Committee has recom-
mended to the Supreme Judicial Court that the Guide be published annually to address changes
in the law and to make any other revisions as necessary. The Committee’s goal is to reflect the most
accurate and clear statement of current law as possible. Ultimately, the law of evidence in Mas-
sachusetts is what is contained in the authoritative decisions of the Supreme Judicial Court and of
the Appeals Court, and the statutes duly enacted by the Legislature.

Supreme Judicial Court Advisory Committee
on Massachusetts Evidence Law



INTRODUCTION TO THE 2016 EDITION

On behalf of the Supreme Judicial Court’s Advisory Committee on Massachusetts Evidence
Law, we want to express our gratitude to the Flaschner Judicial Institute for its support in pub-
lishing this 2016 official edition of the Massachusetts Guide to Evidence. As a result of
Flaschner’s commitment to the continuing education and professional development of the Mas-
sachusetts judiciary, for the eighth straight year, the Guide will be distributed to every trial and
appellate judge in the Commonwealth.

The purpose of the Guide is “to make the law of evidence more accessible and understandable
to the bench, bar, and public.” Statement by the Justices of the Supreme Judicial Court (Janu-
ary 2014). The value of the Guide in practice is confirmed by the fact that it has been cited as a
source of authority by the Appeals Court and by the Supreme Judicial Court in both published and
unpublished opinions more than 500 times since it was first published in 2008. The Guide is also
frequently cited and relied upon by judges throughout the Trial Court. Ultimately, the best evi-
dence of the Guide’s value is the frequency with which it is cited by lawyers and parties in civil,
criminal, juvenile, and youthful offender cases as an authoritative expression of Massachusetts
evidence law. The extraordinary consensus that exists among the members of the bench and the bar
as to the Guide’s authoritativeness is a tribute to the acumen and dedication of the members of the
Advisory Committee with whom we serve who labor throughout the year to understand and to
concisely integrate into the fabric of the Guide developments in our common law, court rules,
constitutional law, and statutes, as well as pertinent decisions of the United States Supreme Court,
that sometimes bring about sweeping changes in the law of evidence and in the responsibilities of
lawyers and judges.

The 2016 edition of the Guide contains many significant revisions and additions. These in-
clude substantial revisions made to Section 502 (Attorney-Client Privilege), Section 509 (Identity
of Informer, Surveillance Location, and Protected Witness Privileges), and Section 511 (Privilege
Against Self-Incrimination).

In closing, we hope that you will take the opportunity to write to us with comments, sugges-
tions, and even criticisms about the material contained in the Massachusetts Guide to Evidence so
that we will be better informed about how to improve it and thereby make the law of evidence in
Massachusetts more accessible to all.

Hon. Peter W. Agnes, Jr.
Editor-in-Chief

Joseph F. Stanton, Esq.
Reporter
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Currency, Usage, and Terminology

Currency and usage. The Massachusetts Guide to Evidence has been updated to state the Mas-
sachusetts law of evidence as it exists through December 31, 2015. The Supreme Judicial Court
Advisory Committee on Massachusetts Evidence Law has made every effort to provide accurate
and informative statements of the law in the Massachusetts Guide to Evidence. Counsel and liti-
gants are encouraged to conduct their own research for additional authorities that may be more ap-
plicable to the case or issue at hand. Importantly, given the fluidity of evidence law, all users of this
Guide should perform their own research and monitor the law for the most recent modifications to
and statements of the law. The Guide is not intended to constitute the rendering of legal or other
professional advice, and the Guide is not a substitute for the advice of an attorney.

“Not recognized” sections. Where the Advisory Committee has noted that the Federal Rules of
Evidence contain a provision on a particular subject and the Committee has not identified any
Massachusetts authority that recognizes that subject, or where the Supreme Judicial Court has
declined to follow the Federal rule on that subject, the topic is marked “not recognized” to await
further development, if any, of the law on that topic.

“Nearly verbatim” sections. The notes to some sections state that the section’s text was derived
“nearly verbatim” from a specific statute, court decision, or court rule. This phrase explains that
the Advisory Committee made minor modifications to an authority’s original language to allow
the language to be stated more accurately in the context of the Massachusetts Guide to Evidence.
Such modifications may include revised punctuation, gender-neutral terms, minor reorganization,
and the use of numerals instead of spelling numerals.

Comments and suggestions. Please send any comments or suggestions to the Advisory Committee
on Massachusetts Evidence Law, c/o Joseph Stanton, Reporter, Appeals Court, Clerk’s Office,
John Adams Courthouse, One Pemberton Square, Room 1200, Boston, MA 02108-1705, or by
email to Joseph.Stanton@appct.state.ma.us.

Copyright. The Supreme Judicial Court holds the copyright to this original work. The Supreme
Judicial Court makes the Guide to Evidence available to the public on the Court’s Web site at
http://www.mass.gov/courts/case-legal-res/guidelines/mass-guide-to-evidence/  Inquiries as to
commercial use may be directed to the Court’s Public Information Office at 617-557-1114.
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ARTICLE I. GENERAL PROVISIONS

Section 101. Title

This volume may be referenced as the Massachusetts Guide to Evidence.

NOTE

The volume may be cited as Mass. G. Evid. 8 XXX

(2016).



ARTICLE |. GENERAL PROVISIONS §102

Section 102. Purpose and Construction

The sections contained in this Guide summarize the law of evidence applied in proceedings in
the courts of the Commonwealth of Massachusetts as set forth in the Massachusetts General Laws,
common law, and rules of court, and as required by the Constitutions of the United States and
Massachusetts.

The provisions contained in this Guide may be cited by lawyers, parties, and judges, but are not
to be construed as adopted rules of evidence or as changing the existing law of evidence.

NOTE

The Advisory Committee has made every effort to provide the most accurate and clear statement of the law
of evidence in Massachusetts as it exists at the time of the publication of this Guide. Importantly, these
provisions are not to be interpreted as a set of formal or adopted rules of evidence, and they do not change
Massachusetts law. Because Massachusetts has not adopted rules of evidence, the development of
Massachusetts evidence law continues to be based on the common law and legislative processes. This
Guide is intended to collect the law of evidence from those common law and legislative sources, and to
make it readily accessible to judges, lawyers, and parties in Massachusetts courts so that judicial and ad-
ministrative proceedings may be conducted fairly, efficiently, and without unjustifiable expense and delay.

The Guide tracks the general organization and structure of the Federal Rules of Evidence, but nu-
merous sections have been changed or added to reflect the differences between Federal and Massachu-
setts law. Where the Advisory Committee determined that Federal law and Massachusetts law are con-
sistent or very similar, the Guide uses the language of the Federal rule and identifies any minor differences
in the Note accompanying that section. Sections of the Guide that are derived from Massachusetts statutes
track the language of the statute as closely as possible, and the accompanying Note identifies the statute
that provides the basis for the section. In all cases, the Note to each section identifies the authority on which
the section is based, as well as other relevant authorities that may be helpful in interpreting or applying the
section.

Discretion. Whether evidence should be admitted or excluded often reduces to the exercise of discretion,
especially when the parties disagree about whether the evidence is relevant (see Section 401, Test for
Relevant Evidence), or whether the probative value of the evidence is substantially outweighed by the
danger of unfair prejudice, confusion of the issues, misleading the jury, being unnecessarily time consuming,
or needless presentation of cumulative evidence (see Section 403, Excluding Relevant Evidence
for Prejudice, Confusion, Waste of Time, or Other Reasons). At one time, a discretionary decision was
considered to be one that involved a choice made by the judge that was subject to review and reversal in
only the most rare and unusual circumstances when it was shown that “no conscientious judge acting
intelligently could honestly have taken the view expressed by him.” See Commonwealth v. Bys, 370 Mass.
350, 361 (1976), quoting Davis v. Boston Elevated Ry. Co., 235 Mass. 482, 502 (1920). In recent years,
appellate courts have established a variety of guidelines for the exercise of discretion by trial judges. See,
e.g., Commonwealth v. Aviles, 461 Mass. 60, 73 (2011) (first complaint doctrine set forth in Section 413 is
guideline to regulate exercise of judicial discretion); Commonwealth v. Heang, 458 Mass. 827, 850 (2011)
(guideline for how expert witnesses may express degree of certitude in support of their opinions); Com-
monwealth v. Britto, 433 Mass. 596, 613-614 (2001) (guidelines for questioning of witnesses by jurors);
Commonwealth v. Festa, 369 Mass. 419, 429—430 (1976) (guidelines for the use of interpreters); Com-
monwealth v. Bourgeois, 68 Mass. App. Ct. 433, 437 n.10 (2007) (discussing Lampron-Dwyer protocol
established to regulate access to records in hands of third party).
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In keeping with this trend in the law toward guided discretion, see, in particular, Lonergan-Gillen v.
Gillen, 57 Mass. App. Ct. 746, 748-749 (2003), the Supreme Judicial Court has recalibrated the standard
of review for discretionary decisions:

“An appellate court’s review of a trial judge’s decision for abuse of discretion must give
great deference to the judge’s exercise of discretion; it is plainly not an abuse of discretion
simply because a reviewing court would have reached a different result. But the ‘no con-
scientious judge’ standard is so deferential that, if actually applied, an abuse of discretion
would be as rare as flying pigs. When an appellate court concludes that a judge abused his
or her discretion, the court is not, in fact, finding that the judge was not conscientious or, for
that matter, not intelligent or honest. Borrowing from other courts, we think it more accurate
to say that a judge’s discretionary decision constitutes an abuse of discretion where we
conclude the judge made ‘a clear error of judgment in weighing’ the factors relevant to the
decision, such that the decision falls outside the range of reasonable alternatives.”

L.L. v. Commonwealth, 470 Mass. 169, 185 n.27 (2014).
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Section 103. Rulings on Evidence, Objections, and Offers of Proof

(a) Preserving a Claim of Error. A party may claim error in a ruling to admit or exclude evidence
only if the error injuriously affects a substantial right of the party and,

(1) if the ruling admits evidence, a party, on the record,
(A) timely objects or moves to strike and
(B) states the specific ground, unless it was apparent from the context, or,

(2) if the ruling excludes evidence, a party informs the court of its substance by an offer of
proof, unless the substance was apparent from the context.

(b) Preliminary Evidentiary Motions: Effect on Appellate Rights. A motion in limine, seeking
a pretrial evidentiary ruling, is insufficient to preserve appellate rights unless there is also an ob-
jection at the time the evidence is offered. However, the denial of a motion to suppress evidence
on constitutional grounds is reviewable without further objection at trial.

(c) Court’s Statement About the Ruling; Directing an Offer of Proof. The court may make any
statement about the character or form of the evidence, the objection made, and the ruling. The court
may direct that an offer of proof be made in question-and-answer form.

(d) Preventing the Jury or Witnesses from Hearing Inadmissible Evidence. To the extent
practicable, the court must conduct a jury trial so that inadmissible evidence is not suggested to the
jury or witnesses by any means.

(e) Substantial Risk of a Miscarriage of Justice in Criminal Cases. In criminal cases, a court
may take notice of a plain error that constitutes a substantial risk of a miscarriage of justice, even
if the claim of error was not properly preserved.

(f) Motions in Limine. Where the issue can reasonably be anticipated, a motion in limine should
be filed prior to trial.

(9) Exclusion as Sanction. Although the court should impose the least severe sanction necessary
to remedy the prejudice to the innocent party, nothing in this section precludes a court from ex-
cluding evidence as a sanction for a violation of a discovery rule, order, or other obligation im-
posed on a party in a civil or criminal case.

NOTE

Subsection (a). This subsection is derived from G. L. c. 231, § 119, which states as follows:

“No error in either the admission or the exclusion of evidence and no error or defect in any
ruling or order or anything done or omitted by the trial court or by any of the parties is ground
for modifying or otherwise disturbing a judgment or order unless the appeals court or the
supreme judicial court deems that the error complained of has injuriously affected the
substantial rights of the parties. If either court finds that the error complained of affects only
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one or some of the issues or parties involved it may affirm the judgment as to those issues
or parties unaffected and may modify or reverse the judgment as to those affected.”

See also G. L. c. 231, § 132 (stating that no new trial in a civil proceeding may be granted based upon the
improper admission or exclusion of evidence unless the error injuriously affected the proponent’s sub-
stantial rights). To determine whether a substantial right was injuriously affected by the exclusion of evi-
dence

“the appropriate test is whether the proponent of erroneously excluded, relevant evidence
has made a plausible showing that the trier of fact might have reached a different result if
the evidence had been before it. Thus the erroneous exclusion of relevant evidence is
reversible error unless, on the record, the appellate court can say with substantial confi-
dence that the error would not have made a material difference.”

DeJesus v. Yogel, 404 Mass. 44, 48—-49 (1989).

Judicial Duty to Give Curative Instruction. In a criminal case, if defense counsel is unable to present
certain evidence promised in an opening statement because the court changes an earlier ruling, the danger
of prejudice is so great that the judge must give the jury an explanation why the defendant could not keep the
promise made in the opening statement. Commonwealth v. Chambers, 465 Mass. 520, 534-535 (2013)
(alternatively, the judge may decline to give the curative instruction and instead allow the defendant to
present the evidence).

Subsection (a)(1). This subsection is derived from Commonwealth v. Marshall, 434 Mass. 358, 365 (2001),
and Commonwealth v. Pickles, 364 Mass. 395, 399 (1973). “[O]bjections to evidence, or to any challenged
order or ruling of the trial judge, are not preserved for appeal unless made in a precise and timely fashion,
as soon as the claimed error is apparent.” Commonwealth v. Perryman, 55 Mass. App. Ct. 187, 192 (2002).
“The purpose of requiring an objection is to afford the trial judge an opportunity to act promptly to remove
from the jury’s consideration evidence which has no place in the trial.” Abraham v. Woburn, 383 Mass. 724,
726 n.1 (1981). If a timely objection is not made, the evidence is properly admitted, and the fact finder is
entitled to give it such probative effect as it deems appropriate. Id.

In both jury trials and jury-waived trials, counsel have the obligation to make timely objections. See
Commonwealth v. Freeman, 352 Mass. 556, 563-564 (1967) (jury trials); Commonwealth v. Mazzone, 55
Mass. App. Ct. 345, 348 (2002) (jury-waived trials). Counsel have the same duty to make objections to
improper questions by a judge as they do when the questions are asked by opposing counsel. Common-
wealth v. Watkins, 63 Mass. App. Ct. 69, 72—73 (2005). Generally, counsel should make an objection to a
guestion before the answer is given. See Commonwealth v. Baptiste, 372 Mass. 700, 706 (1977).
Self-represented litigants are bound by the same rules of procedure as litigants with counsel. Mains v.
Commonwealth, 433 Mass. 30, 35-36 (2000).

“When objecting, counsel should state the specific ground of the objection unless it is apparent from
the context.” Commonwealth v. Marshall, 434 Mass. at 365, quoting P.J. Liacos, Massachusetts Evidence
§ 3.8.3, at 85 (7th ed. 1999). See Mass. R. Civ. P. 46; Mass. R. Crim. P. 22. The court may ask the party
objecting to the admission or exclusion of evidence to state the precise ground for the objection. See Rule 8
of the Rules of the Superior Court. Further argument or discussion of the grounds is not allowed unless the
court requests it. Id. The need for an exception has been abolished by Mass. R. Civ. P. 46 and Mass. R.
Crim. P. 22.

A motion to strike is used to eliminate an answer that is objectionable either on substantive grounds or
on the ground that it is nonresponsive. Commonwealth v. Pickles, 364 Mass. at 399.

As to the court’s instructions to the jury, an objection is necessary to preserve an issue regarding the
giving or failure to give an instruction. See Mass. R. Civ. P. 51(b); Mass. R. Crim. P. 24(b). See also Harlow
v. Chin, 405 Mass. 697, 703 n.5 (1989); Commonwealth v. Barbosa, 399 Mass. 841, 844 (1987). Counsel
should renew any prior objection with specificity following the charge. Fein v. Kahan, 36 Mass. App. Ct. 967,
968 n.4 (1994).
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Subsection (a)(2). This subsection is derived from Commonwealth v. Chase, 26 Mass. App. Ct. 578, 581
(1988), and Mass. R. Civ. P. 43(c). “[A]n offer of proof is required to preserve the right to appellate review
of the denial of an offer to introduce evidence through the direct examination of a witness.” Commonwealth
v. Chase, 26 Mass. App. Ct. at 581.

The offer of proof should state or summarize the testimony or evidence and show that the proponent
would be prejudiced by the exclusion of the offered evidence. Holmgren v. Lal iberte, 4 Mass. App. Ct. 820,
821 (1976). The court may consider only so much of the offer of proof that is responsive to the excluded
guestion or evidence and apparently within the witness’s knowledge. Coral Gables, Inc. v. Beerman, 296
Mass. 267, 268—269 (1936). An offer of proof that fails to satisfy the statutory or common-law requirements
for the admissibility of the evidence will lead to the exclusion of the evidence. See Rockport Granite Co. v.
Plum Island Beach Co., 248 Mass. 290, 295 (1924).

An offer of proof is not necessary where the context is clear, see Commonwealth v. Donovan, 17 Mass.
App. Ct. 83, 88 (1983), or where there is no doubt what the testimony will be, see Commonwealth v. Caldron,
383 Mass. 86, 89 n.2 (1981); Commonwealth v. Smith, 163 Mass. 411, 429 (1895).

If the evidence is excluded on cross-examination, an offer of proof generally need not be made, Ste-
vens v. William S. Howe Co., 275 Mass. 398, 402 (1931), although there is a “relatively rare group of cases
where, if the purpose or significance of the question is obscure and the prejudice to the cross-examiner is
not clear . . . the record must disclose the cross-examiner’s reason for seeking an answer to an excluded
guestion.” Breault v. Ford Motor Co., 364 Mass. 352, 358 (1973).

Subsection (b). This subsection is taken from Commonwealth v. Whelton, 428 Mass. 24, 25-26 (1998),
and Adoption of Carla, 416 Mass. 510, 515 (1993). See Commonwealth v. Aviles, 461 Mass. 60, 66 (2011)
(adequacy of objection must be assessed in context of proceeding as a whole; issue preserved where judge
told defense counsel that his rights were saved). The part of this subsection dealing with the review of
constitutional claims is derived from Commonwealth v. Martin, 447 Mass. 274, 279 (2006).

Subsection (c). The first sentence is derived from Mass. R. Civ. P. 43(c). As to the second sentence, if the
court sustains an objection to a question, the court may permit the witness to answer the question in order
to satisfy the need for an offer of proof.

Subsection (d). This subsection is derived generally from Mass. R. Civ. P. 43(c), Mass. R. Civ. P. 51(b), and
Mass. R. Crim. P. 24(b). See Commonwealth v. Scullin, 44 Mass. App. Ct. 9, 14 (1997) (“[I]t is essential that
[the court] take steps to ensure that the jury is not exposed to the questionable evidence before the issue
of admissibility is finally decided. Failing to follow this course places the opponent of the evidence in a dif-
ficult situation, and may create an unfair advantage for the proponent of the testimony, especially in the event
the evidence ultimately is excluded.”). See also Ruszcyk v. Secretary of Pub. Safety, 401 Mass. 418, 422
(1988). Cross-Reference: Section 611(a), Mode and Order of Examining Witnesses and Presenting Evi-
dence: Control by the Court.

The court has the discretion to employ any one of several methods to determine preliminary questions
while insulating the jury from inadmissible evidence. These methods range from pretrial motions to suppress
or motions in limine, to conducting proceedings during trial at sidebar, in chambers, or while the jury is
absent from the courtroom. The court also has discretion whether to rule on the admissibility of evidence
in advance of the trial by a motion in limine or to wait until the issue arises at trial. See Commonwealth v.
Olsen, 452 Mass. 284, 292-293 (2008) (trial judge properly declined to rule in advance on motion in limine
to permit defendant to call twenty-two witnesses to testify to the fact that the prosecution’s chief withess had
a poor reputation in the community for truth-telling, leaving the issue to be decided as it arose with particular
witnesses).

Subsection (e). This subsection is derived from Commonwealth v. Alphas, 430 Mass. 8, 13 (1999);
Commonwealth v. Freeman, 352 Mass. 556, 561-564 (1967); and Commonwealth v. Watkins, 63 Mass.
App. Ct. 69, 72—73 (2005). See also G. L. c. 278, § 33E.
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As stated above, a timely objection at trial is required to preserve an issue for appellate review. If an
objection was not made, the appellate court can consider an issue, but does so under a limited standard
of review. For cases other than capital cases on direct appeal, the appellate court will apply the so-called
Freeman standard to unpreserved trial errors and analyze whether the error created a substantial risk of a
miscarriage of justice. Commonwealth v. Alphas, 430 Mass. at 13. The proper standard of review for a
noncapital offense is as follows:

“An error creates a substantial risk of a miscarriage of justice unless we are persuaded that
it did not ‘materially influence[] the guilty verdict. In making that determination, we consider
the strength of the Commonwealth’s case against the defendant (without consideration of
any evidence erroneously admitted), the nature of the error, whether the error is ‘sufficiently
significant in the context of the trial to make plausible an inference that the jury’s result
might have been otherwise but for the error,” and whether it can be inferred ‘from the record
that counsel’s failure to object was not simply a reasonable tactical decision.” (Citations
and footnotes omitted.)

Id. Under G. L. c. 278, § 33E, in any case in which the defendant was found guilty of murder in the first
degree, see Commonwealth v. Francis, 450 Mass. 132, 137 n.5 (2007), the Supreme Judicial Court has a
special duty and plenary authority to review the whole case, on the law and the evidence, and may order a
new trial or reduce the verdict even in the absence of an objection. See Commonwealth v. Wright, 411 Mass.
678,682 n.1(1992). A trial judge may reduce a jury verdict to any lesser included offense “to ensure that the
result in every criminal case is consonant with justice.” Commonwealth v. Chhim, 447 Mass. 370, 381 (2006);
G. L.c. 278, 8§ 11; Mass. R. Crim. P. 25(b)(2). This power, which is designed to rectify a disproportionate
verdict, or ameliorate injustice caused by the Commonwealth, defense counsel, the jury, the judge’s own
error, or the interaction of several causes, should be used sparingly. Commonwealth v. Keough, 385 Mass.
314, 316-321 (1982). A judge considering a motion to reduce a verdict may rely on essentially the same
considerations as does the Supreme Judicial Court when deciding whether to reduce a verdict to a lesser
degree of guilt pursuant to G. L. c. 278, 8 33E. Commonwealth v. Pagan, 471 Mass. 537, 543 (2015).

Subsection (f). This subsection is derived from Commonwealth v. Spencer, 465 Mass. 32, 42 (2013).

Purpose. Massachusetts practice encourages the use of motions in limine. Motions in limine are
useful to clarify or simplify the issues that need to be addressed prior to trial and to prevent irrelevant,
inadmissible, or prejudicial matters from being considered by the trier of fact. See Commonwealth v. Lopez,
383 Mass. 497, 500 n.2 (1981). Such motions should be “narrowly limited to focus on a discrete issue or item
of anticipated evidence,” and “must not be used to choke off a valid defense in a criminal action, or to ‘knock
out’ the entirety of the evidence supporting a defense before it can be heard by the jury.” Commonwealth v.
O’'Malley, 14 Mass. App. Ct. 314, 324-325 (1982). See also Commonwealth v. Hood, 389 Mass. 581, 594
(1983); J.D.H. v. P.A.H., 71 Mass. App. Ct. 285, 290 (2008) (court may rely on evidence excluded in motion
in limine where moving party later introduces the evidence where it is favorable to nonmoving party).

Timing. While a motion in limine may be filed during trial in advance of the evidence being offered,
Commonwealth v. Spencer, 465 Mass. 32, 42 (2013), there is a preference for filing and ruling on such
motions in advance of trial since it may affect counsels’ conduct of the trial. See Commonwealth v.
Woodbine, 461 Mass. 720, 735 n.21 (2012); Commonwealth v. Diaz, 383 Mass. 73, 81 (1981). In some
cases, such as where there are challenges to the reliability of expert witness testimony, a pretrial motion in
limine is required to preserve the opposing party’s rights. Commonwealth v. Sparks, 433 Mass. 654, 659
(2001). A judge retains the discretion to reserve on a ruling until the evidence is presented at trial.

lllustrations. Cases involving common examples of motions in limine include the following:
McLaughlin v. City of Lowell, 84 Mass. App. Ct. 45, 70 (2013) (application of collateral estoppel or issue
preclusion); Scott v. Garfield, 454 Mass. 790, 802 (2009) (issues relating to collateral source rule and
amount of medical bills); N.E. Physical Therapy Plus, Inc. v. Liberty Mut. Ins. Co., 466 Mass. 358, 360 (2013)
(admissibility of data compilations pursuantto G. L. c. 233, § 79B); Vassallo v. Baxter Healthcare Corp., 428
Mass. 1, 9 (1998) (Daubert-type motions relating to admissibility of expert testimony); Croall v. Massa-
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chusetts Bay Transp. Auth., 26 Mass. App. Ct. 957, 959 (1988) (similar occurrences); and McDaniel v.
Pickens, 45 Mass. App. Ct. 63, 67 (1998) (evidence of insurance offered to show bias).

A motion in limine may be used to obtain a ruling in advance of trial on whether a statement is subject
to the rule against hearsay or whether the probative value of otherwise relevant evidence is substantially
outweighed by its prejudicial effect. Commonwealth v. Spencer, 465 Mass. 32, 42 (2013). A motion in limine
is also a useful method for obtaining a ruling on the admissibility of evidence of prior bad acts, see
Commonwealth v. Leonard, 428 Mass. 782 (1999), as well as on evidence of prior criminal convictions and
the application of the rape-shield law. See Commonwealth v. Harris, 443 Mass. 714 (2005). A motion in
limine is commonly used to obtain a ruling in advance of trial on the admissibility of evidence under the first
complaint doctrine. See, e.g., Commonwealth v. Aviles, 461 Mass. 60, 63—66 (2011).

Subsection (g). The trial court’s ruling on the exclusion of evidence as a sanction is reviewable for an abuse
of discretion. Commonwealth v. Sanford, 460 Mass. 441, 445 (2010). Sanctions are to be appropriately
tailored to cure prejudice relating to a party’s noncompliance with its discovery obligations and to ensure a
fair trial. Commonwealth v. Carney, 458 Mass. 418, 427-428 (2010). Factors to be considered include the
prevention of surprise, the effectiveness of sanctions short of exclusion of evidence, the presence or ab-
sence of bad faith, the prejudice to the nonoffending party, and the materiality of the evidence. Common-
wealth v. Reynolds, 429 Mass. 388, 398 (1999). But see Commonwealth v. Giontzis, 47 Mass. App. Ct. 450,
462-463 (1999) (not prejudicial error to allow Commonwealth’s undisclosed rebuttal witness to testify even
though there was evidence of surprise and bad faith).

Generally, the judge should impose the least severe sanction necessary to remedy the prejudice to the
innocent party. Keene v. Brigham & Women's Hosp., Inc., 439 Mass. 223, 235 (2003). See Wiedmann v.
Bradford Group, Inc., 444 Mass. 698, 704—705 (2005) (oral testimony may be excluded as sanction for
destruction of supporting documents). Exclusion of evidence as a sanction need not be based on an in-
tentional act, but there must be some fault attributable to the sanctioned party. Kippenhan v. Chaulk Servs.,
Inc., 428 Mass. 124, 127 (1998).

While a trial judge may exclude expert testimony for failure to comply with discovery, the judge must
consider other options, including a sua sponte continuance of the trial or an order for a deposition of the
late-identified expert. Morgan v. Jozus, 67 Mass. App. Ct. 17, 24 (2006). A pretrial motion to compel is not
a prerequisite for relief for the innocent party. Mohamed v. Fast Forward, Inc., 41 Mass. App. Ct. 643, 648
(1996).

Cross-Reference: Section 1102, Spoliation or Destruction of Evidence; Mass. R. Crim. P. 14(c); Mass.
R. Civ. P. 37.
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Section 104. Preliminary Questions

(@) In General. The court must decide any preliminary question about whether a witness is qual-
ified or competent, a privilege exists, or evidence is admissible. In so deciding, the court is not
bound by the law of evidence, except that on privilege.

(b) Relevance That Depends on a Fact. When the relevance of evidence depends on whether a
fact exists, proof must be introduced sufficient to support a finding that the fact does exist. The
court may admit the proposed evidence, de bene, on the condition that the proof be introduced
later. Evidence so admitted is subject to a motion to strike if that proof is not forthcoming.

(c) Conducting a Hearing So That the Jury Cannot Hear It. The court must conduct any
hearing on a preliminary question so that the jury cannot hear it if

(1) the hearing involves the admissibility of a confession or
(2) justice so requires.

(d) Cross-Examining a Defendant in a Criminal Case. By testifying on a preliminary question,
a defendant in a criminal case does not become subject to cross-examination on other issues in the
case, except issues that affect the witness’s credibility.

(e) Evidence Relevant to Weight and Credibility. The law stated in this section does not limit
a party’s right to introduce before the jury evidence that is relevant to the weight or credibility of
other evidence.

NOTE

Subsection (a). This subsection is derived from Nally v. Volkswagen of Am., Inc., 405 Mass. 191, 197-198
(1989), and Commonwealth v. Figueroa, 56 Mass. App. Ct. 641, 646 (2002). See also Gorton v. Hadsell,
63 Mass. 508, 511 (1852) (explaining that Massachusetts follows the orthodox principle under which “itis the
province of the judge . . . to decide all questions on the admissibility of evidence. It is also his province to
decide any preliminary questions of fact, however intricate, the solution of which may be necessary to
enable him to determine the other question of admissibility.”). The court may consider, in appropriate
circumstances, representations of counsel and summary testimony. When the credibility of witnesses is in
dispute on a preliminary question of fact, the court’'s determination is final. See Commonwealth v. Lyons,
426 Mass. 466, 470 (1998); Davis v. Boston Elevated Ry. Co., 235 Mass. 482, 502 (1920). The general rule
in all cases, except as to waiver of Miranda rights and the voluntariness of defendants’ statements in
criminal cases, is that the judge’s findings of preliminary facts on which the admissibility of evidence
depends need only be by a fair preponderance of the evidence. See Care & Protection of Laura, 414 Mass.
788, 792 (1993); Commonwealth v. Polian, 288 Mass. 494, 498—499 (1934). As to the waiver of Miranda
rights and the issue of voluntariness, the standard under Massachusetts law is proof beyond a reasonable
doubt. Commonwealth v. Day, 387 Mass. 915, 920 (1983).

When the preliminary question involves the applicability of a privilege and the substance of the pro-
posed testimony or evidence is not known to the court, it may be necessary to require that the party or
witness asserting the privilege make a disclosure in camera of enough of the evidence to enable the court
to make a preliminary determination. See Commonwealth v. Collett, 387 Mass. 424, 436 (1982) (in camera
review may be appropriate in determining applicability of client—social worker privilege); Notes to Sec-
tion 511(b), Privilege Against Self-Incrimination: Privilege of a Witness (discussing Commonwealth v. Martin,
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423 Mass. 496 [1996]). See also Carr v. Howard, 426 Mass. 514, 531 (1998) (medical peer review privilege).
An in camera hearing should not be used unless the court is not able to determine the existence of the
privilege from the record. Commonwealth v. Martin, 423 Mass. at 504-505. See, e.g., Bays v. Theran, 418
Mass. 685, 693 (1994); Bougas v. Chief of Police of Lexington, 371 Mass. 59, 65-66 (1976). Whether a
privilege exists on behalf of a minor or incapacitated person is a preliminarily determination made by the
court. If a privilege exists, the court appoints a guardian ad litem or guardian to waive or assert the privilege.
G. L. c. 233, § 20B. See Adoption of Diane, 400 Mass. 196, 200—202 (1987).

Preliminary questions involving the voluntariness of a defendant’'s statement, whether there was a
valid waiver of the rights required by Miranda v. Arizona, 384 U.S. 436 (1966), or whether an identification
was unnecessarily suggestive, should be raised in advance of trial by a motion to suppress. See Mass. R.
Crim. P. 13(c)(1), (2). When voluntariness is a live issue and is challenged by a pretrial motion to suppress
or an objection at trial, the court shall conduct an evidentiary hearing. See Commonwealth v. Adams, 389
Mass. 265, 269-270 (1983); Commonwealth v. Miller, 68 Mass. App. Ct. 835, 842 (2007); Commonwealth
v. Gonzalez, 59 Mass. App. Ct. 622, 624 (2003); Commonwealth v. Florek, 48 Mass. App. Ct. 414, 419
(2000). However, if a pretrial motion to suppress was heard and determined in advance of trial, and the
evidence at trial is not materially different, the trial judge has no duty to rehear the motion based on an
objection made at trial. See Commonwealth v. Parker, 412 Mass. 353, 356 (1992).

In some criminal cases, there are certain preliminary facts which, after being found by the judge, must
also be submitted to the jury. In those situations, the judge must instruct the jury to disregard the evidence
if they do not believe that those preliminary facts exist. See, e.g., Commonwealth v. Tavares, 385 Mass. 140,
152 (humane practice rule), cert. denied, 457 U.S. 1137 (1982); Commonwealth v. Key, 381 Mass. 19, 22
(1980) (dying declaration); Commonwealth v. Boyer, 52 Mass. App. Ct. 590, 598 (2001) (statements by joint
venturers). See also G. L. c. 233, 8§ 78 (business records). Cross-Reference: Section 1101(c)(3), Applica-
bility of Evidentiary Sections: Where Inapplicable: Certain Other Proceedings.

For a comprehensive discussion of the difference between preliminary questions of fact upon which
admissibility is determined by the judge under Mass. G. Evid. § 104(a) and the judge’s determinations of
conditional relevance under Mass. G. Evid. § 104(b), see Commonwealth v. Bright, 463 Mass. 421,
427-429 (2012).

Subsection (b). This subsection is derived from Commonwealth v. Perry, 432 Mass. 214, 234 (2000);
Commonwealth v. Leonard, 428 Mass. 782, 785-786 (1999); Fauci v. Mulready, 337 Mass. 532, 540 (1958);
and_Harris-Lewis v. Mudge, 60 Mass. App. Ct. 480, 485 n.4 (2004). “Relevancy conditioned on fact” means
that the judge is satisfied that a reasonable jury could find that the event took place or the condition of fact
was fulfilled. Commonwealth v. Leonard, 428 Mass. at 785-786. See, e.g., Commonwealth v. Gambora,
457 Mass. 715, 730 (2010) (expert shoe-print evidence was relevant because reasonable jury could have
found that police seizure of sneaker “from a closet in a bedroom at the defendant’s mother's home—a room
where the police also found personal papers bearing the defendant's name and photographs of
him"—warranted an inference that the sneaker belonged to him, and therefore made it relevant). Contrast
Section 104(a) (judge finds facts by preponderance of evidence).

In the event that the foundation evidence is not subsequently produced, the court has no duty to strike
the evidence, admitted de bene, on its own motion. Commonwealth v. Sheppard, 313 Mass. 590, 595-596
(1943); Harris-Lewis v. Mudge, 60 Mass. App. Ct. 480, 485 n.4 (2004). If the objecting party fails to move to
strike the evidence, the court’s failure to strike it is not error. Muldoon v. West End Chevrolet, Inc., 338 Mass.
91, 98 (1958). See Commonwealth v. Navarro, 39 Mass. App. Ct. 161, 166 (1995). See also Section 611(a),
Mode and Order of Examining Witnesses and Presenting Evidence: Control by the Court.

Subsection (c). This subsection is derived from Fed. R. Evid. 104(c) and Proposed Mass. R. Evid. 104(c)
and is consistent with Massachusetts law. See Ruszcyk v. Secretary of Pub. Safety, 401 Mass. 418,
422-423 (1988).

Subsection (d). This subsection is derived from Fed. R. Evid. 104(d) and Proposed Mass. R. Evid. 104(d)
and is consistent with Massachusetts law. See Commonwealth v. Judge, 420 Mass. 433, 444-446 (1995).
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It is well established that a defendant’s testimony in support of a motion to suppress evidence may not be
admitted against him or her at trial on the issue of guilt. See Simmons v. United States, 390 U.S. 377, 394
(1968). Such testimony may, however, be used for purposes of impeachment at trial if the defendant elects
to testify. See Commonwealth v. Judge, 420 Mass. at 446 n.9 (the fact that defendant’s testimony at sup-
pression hearing may later be used at trial does not mean the scope of cross-examination of defendant at
preliminary hearing should be limited). See also United States v. Smith, 940 F.2d 710, 713 (1st Cir. 1991)
(defendant’s testimony at a pretrial hearing can be used against him for impeachment purposes at trial).

Subsection (e). This subsection is based on the long-standing principle that, in cases tried to a jury,
guestions of admissibility are for the court, while the credibility of witnesses and the weight of the evidence
are questions for the jury. See Vassallo v. Baxter Healthcare Corp., 428 Mass. 1, 13 (1998); Commonwealth
v. Festa, 369 Mass. 419, 424-425 (1976); Commonwealth v. Williams, 105 Mass. 62, 67 (1870).
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Section 105. Limiting Evidence That Is Not Admissible
Against Other Parties or for Other Purposes

If the court admits evidence that is admissible against a party or for a purpose—but not against
another party or for another purpose—the court, on timely request, must restrict the evidence to its
proper scope and instruct the jury accordingly.

NOTE

This section is derived from Commonwealth v. Carrion, 407 Mass. 263, 275 (1990) (“Evidence admissible
for one purpose, if offered in good faith, is not inadmissible by the fact that it could not be used for another
purpose.”). If there is no request for a limiting instruction, the evidence is before the trier of fact for all
purposes. See, e.g., Commonwealth v. Roberts, 433 Mass. 45, 48 (2000); Commonwealth v. Hollyer, 8
Mass. App. Ct. 428, 431 (1979).

A party must ask for an instruction limiting the scope of the evidence, if one is desired, at the time the
evidence is admitted. Commonwealth v. Roberts, 433 Mass. at 48. “[T]here is no requirement that the judge
give limiting instructions sua sponte.” Commonwealth v. Sullivan, 436 Mass. 799, 809 (2002). “A judge may
refuse to limit the scope of the evidence where the objecting party fails to request limiting instructions when
the evidence is introduced.” Commonwealth v. Roberts, 433 Mass. at 48. “After the close of the evidence it
is too late to present as of right a request for a ruling that the evidence be stricken.” Id.

The trial judge has discretion in determining how to formulate limiting instructions. The Supreme Ju-
dicial Court has stated that

“[a] trial judge may properly bring to the jury’s attention issues of fact and conflicts of tes-
timony. [The judge] may point out factors to be considered in weighing particular testimony.
Nothing . . . precludes, or could properly preclude, such guidance where the judge clearly
places the function of ultimate appraisal of the testimony upon the jury.”

Barrette v. Hight, 353 Mass. 268, 271 (1967).

Instructions Required. Once the judge has determined that the probative value is not substantially out-
weighed by the danger of unfair prejudice, a limiting instruction is required where, even though evidence is
admissible for one purpose, there is a risk that the evidence will improperly be used for an inadmissible
purpose. See Commonwealth v. McGee, 467 Mass. 141, 158 (2014) (a firearm that could not have been
used to shoot victim, but that was offered to establish that defendant was familiar with firearms, was ad-
missible only if accompanied by limiting instruction that it could not be taken as propensity evidence).

12
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Section 106. Doctrine of Completeness

(a) Remainder of Writings or Recorded Statements. If a party introduces all or part of a writing
or recorded statement, the court may permit an adverse party to introduce any other part of the
writing or statement that is (1) on the same subject, (2) part of the same writing or conversation,
and (3) necessary to an understanding of the admitted writing or statement.

(b) Curative Admissibility. When the erroneous admission of evidence causes a party to suffer
significant prejudice, the court may permit incompetent evidence to be introduced to cure or
minimize the prejudice.

NOTE

Subsection (a). This subsection is derived from Commonwealth v. Aviles, 461 Mass. 60, 74 (2011). See
Mass. R. Civ. P. 32(a)(4). “When a party introduces a portion of a statement or writing in evidence the
doctrine of verbal completeness allows admission of other relevant portions of the same statement or writing
which serve to ‘clarify the context’ of the admitted portion.” Commonwealth v. Carmona, 428 Mass. 268, 272
(1998), quoting Commonwealth v. Robles, 423 Mass. 62, 69 (1996). “The purpose of the doctrine is to
prevent one party from presenting a fragmented and misleading version of events by requiring the admis-
sion of other relevant portions of the same statement or writing which serve to clarify the context of the
admitted portion” (citations and quotations omitted). Commonwealth v. Eugene, 438 Mass. 343, 351 (2003).
“The portion of the statement sought to be introduced must qualify or explain the segment previously in-
troduced” (citations and quotations omitted). Commonwealth v. Richardson, 59 Mass. App. Ct. 94, 99
(2003). See, e.g., Commonwealth v. Aviles, 461 Mass. at 74 (where defendant offered portion of victim’s
testimony describing touching of her buttocks, Commonwealth was properly permitted to offer testimony
about touching of vaginal area, as both answers pertained to issue of where defendant had touched victim
and were made during the same line of questioning).

The decision as to when the remainder of the writing or statement is admitted is left to the discretion of
the judge, but the “better practice is to require an objection and contemporaneous introduction of the
complete statements when the original statement is offered.” McAllister v. Boston Hous. Auth., 429 Mass.
300, 303 (1999). See Section 611(a), Mode and Order of Examining Witnesses and Presenting Evidence:
Control by the Court. Compare Commonwealth v. Thompson, 431 Mass. 108, 115, cert. denied, 531 U.S.
864 (2000) (doctrine is not applicable to defendant’s effort to admit alibi portion of his or her statement that
has nothing to do with statement offered by Commonwealth), with Commonwealth v. Crayton, 470 Mass.
228, 230 (2014) (in prosecution for possession of child pornography, it was error to admit defendant’s
statement to police that he had been using a particular computer at library while excluding his contem-
poraneous denial that he had viewed child pornography on that computer).

Subsection (b). This subsection is derived from Commonwealth v. Ruffen, 399 Mass. 811, 813-814 (1987)
(“The curative admissibility doctrine allows a party harmed by incompetent evidence to rebut that evidence
only if the original evidence created significant prejudice.”). See also Commonwealth v. Reed, 444 Mass.
803, 810-811 (2005) (court required to admit evidence); Burke v. Memorial Hosp., 29 Mass. App. Ct. 948,
950 (1990), citing Commonwealth v. Wakelin, 230 Mass. 567, 576 (1918).
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Section 201. Judicial Notice of Adjudicative Facts

(a) Scope. This section governs judicial notice of an adjudicative fact only, not a legislative fact.

(b) Kinds of Facts That May Be Judicially Noticed. The court may judicially notice a fact that
is not subject to reasonable dispute because it

(1) is generally known within the trial court’s territorial jurisdiction or

(2) can be accurately and readily determined from sources whose accuracy cannot reasonably
be questioned.

(c) When Taken. A court may take judicial notice at any stage of the proceeding, whether re-
quested or not, except a court shall not take judicial notice in a criminal trial of any element of an
alleged offense.

(d) Opportunity to Be Heard. On timely request, a party is entitled to be heard on the propriety
of taking judicial notice and the nature of the fact to be noticed. If the court takes judicial notice
before notifying a party, the party, on request, is still entitled to be heard.

(e) Instructing the Jury. In a civil case, the court must instruct the jury to accept the noticed fact
as conclusive. In a criminal case, the court must instruct the jury that it may or may not accept the
noticed fact as conclusive.

NOTE

Subsection (a). There is a settled distinction between “adjudicative facts” and “legislative facts.” See Cast
Iron Soil Pipe Inst. v. Board of State Examiners of Plumbers & Gas Fitters, 8 Mass. App. Ct. 575, 586 (1979),
and cases cited. Adjudicative facts are “the kind of facts that go to a jury in a jury case.” Reid v. Acting
Comm'r of the Dep’t of Community Affairs, 362 Mass. 136, 142 (1972), quoting Davis, Administrative Law
Treatise 8§ 7.02. Legislative facts are those facts, including statistics, policy views, and other information,
that constitute the reasons for legislation or administrative regulations. See Massachusetts Fed'n of
Teachers, AFT, AFL-CIO v. Board of Educ., 436 Mass. 763, 772 (2002). Accord United States v. Bello, 194
F.3d 18, 23 (1st Cir. 1999).

The Supreme Judicial Court is “not inclined towards a narrow and illiberal application of the doctrine of
judicial notice.” Finlay v. Eastern Racing Ass’n, Inc., 308 Mass. 20, 27 (1941).

For an extensive list of matters on which a court may take judicial notice, see W.G. Young, J.R. Pollets,
& C. Poreda, Annotated Guide to Massachusetts Evidence § 201 (2011 ed.).

Subsection (b)(1). This subsection is derived from Nantucket v. Beinecke, 379 Mass. 345, 352 (1979). See
also Commonwealth v. Kingsbury, 378 Mass. 751, 754 (1979). Accord Dimino v. Secretary of Common-
wealth, 427 Mass. 704, 707 (1998) (“Factual matters which are ‘indisputably true’ are subject to judicial
notice” [citations omitted].).
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Subsection (b)(2). This subsection is derived from Commonwealth v. Green, 408 Mass. 48, 50 n.2 (1990).
See also Commonwealth v. Kingsbury, 378 Mass. 751, 754 (1979). Accord Commonwealth v. Greco, 76
Mass. App. Ct. 296, 301 & n.11 (2010) (“judge did not err in taking judicial notice of the single and indis-
putable fact that, based upon the PDR [Physician’s Desk Reference], Seroquel is the brand name for the
generic drug quetiapine,” while “not suggest[ing] that the PDR may be judicially noticed for other purposes”);
Federal Nat'l Mtge. Ass’n v. Therrian, 42 Mass. App. Ct. 523, 525 (1997) (“facts which are . . . verifiably true
[e.g., Lynn is in Essex County] are susceptible of judicial notice”). “Judicial notice is not to be extended to
personal observations of the judge or juror.” Nantucket v. Beinecke, 379 Mass. 345, 352 (1979), citing
Duarte, petitioner, 331 Mass. 747, 749-750 (1954). See also Commonwealth v. Kirk, 39 Mass. App. Ct. 225,
229 (1995) (“judicial notice . . . cannot be taken of material factual issues that can only be decided by the
fact finder on competent evidence”).

In Yankee Atomic Elec. Co. v. Secretary of the Commonwealth, 402 Mass. 750, 759 n.7 (1988), the
court explained the difference between “judicial notice” of facts and “official notice” of facts. The latter in-
cludes matters that are “indisputably true,” as well as other factual matters that an agency may take notice
of due to its special familiarity with the subject matter. See G. L. c. 30A, § 6.

Court Records. The court may take judicial notice of facts in connection with motions under Mass. R.
Civ. P. 12(b)(6) and (c), as well as the records of the court in related actions. Jarosz v. Palmer, 436 Mass.
526, 530 (2002). Findings of the court in an earlier proceeding may be judicially noticed to the extent that
they are relevant and material. See Adoption of Simone, 427 Mass. 34 (1998) (in proceedings to dispense
with biological parents’ consent to adoption, it was permissible to take judicial notice of earlier findings in
care and protection proceeding, even though such findings could not be given dispositive effect).

Subsection (c). This subsection, which is derived from Fed. R. Evid. 201(d) and Proposed Mass. R. Evid.
201(f), reflects the Massachusetts practice that judicial notice may be taken at any time by a trial or appellate
court. Maguire v. Director of Office of Medicaid, 82 Mass. App. Ct. 549, 551 n.5 (2012); Commonwealth v.
Grinkley, 44 Mass. App. Ct. 62, 69 n.9 (1997). While there is no express authority for the proposition that
judicial notice is discretionary in connection with adjudicative facts, see Commonwealth v. Finegan, 45
Mass. App. Ct. 921, 922 (1998), the principle follows logically from the settled proposition that when there
are no disputed facts, a legal dispute is ripe for a decision by the court. See Jackson v. Longcope, 394 Mass.
577, 580 n.2 (1985) (judicial notice may be taken by the court in connection with a motion to dismiss under
Mass. R. Civ. P. 12[b][6]); Commonwealth v. Kingsbury, 378 Mass. 751, 754—755 (1979) (“The right of a
court to take judicial notice of subjects of common knowledge is substantially the same as the right of jurors
to rely on their common knowledge.”). See also Commonwealth v. Marzynski, 149 Mass. 68, 72 (1889)
(court took judicial notice that cigars were not drugs or medicine and properly excluded expert opinions
stating the contrary). Courts may take judicial notice of their own records. See, e.g., Jarosz v. Palmer, 436
Mass. 526, 530 (2002). But see Commonwealth v. Berry, 463 Mass. 800, 804 n.6 (2012) (appellate court
will not take judicial notice of contents of police report included in trial court file where report was not in-
troduced into evidence or considered by motion judge and was not made part of record on appeal).

Criminal Cases. The defendant’s constitutional right to trial by jury means that the “trier of fact, judge
or jury, cannot be compelled to find against the defendant as to any element of the crime.” Commonwealth
v. Pauley, 368 Mass. 286, 291 (1975). Although the court may take judicial notice of an adjudicative fact in
a criminal case, see Commonwealth v. Green, 408 Mass. 48, 50 & n.2 (1990), “[tlhe proper practice in a
criminal trial is to submit all factual issues to the jury, including matters of which the judge may take judicial
notice.” Commonwealth v. Kingsbury, 378 Mass. 751, 755 (1979), citing Fed. R. Evid. 201(g) (currently
codified at Fed. R. Evid. 201[f]).

Subsection (d). This subsection is derived from the principle, grounded in due process considerations, that
a party has a right to notice of matters that the court will adjudicate. See Department of Revenue v. C.M.J.,
432 Mass. 69, 76 n.15 (2000), and cases cited.

Subsection (e). The first sentence of this subsection, which is taken verbatim from Fed. R. Evid. 201(f),
reflects Massachusetts practice. It is consistent with and follows from the principle set forth in Section 201(c).
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The second sentence is derived from Commonwealth v. Kingsbury, 378 Mass. 751, 754-755 (1979), and
Commonwealth v. Finegan, 45 Mass. App. Ct. 921, 923 (1998), where the courts noted that any fact that is
the subject of judicial notice in a criminal case must be given to the jury for its determination. See generally
United States v. Bello, 194 F.3d 18, 22—-26 (1st Cir. 1999) (explaining relationship between Fed. R. Evid.
201[b] and Fed. R. Evid. 201[g], currently codified at Fed. R. Evid. 201[f]).
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Section 202. Judicial Notice of Law

(a) Mandatory. A court shall take judicial notice of

(1) the General Laws of the Commonwealth, public acts of the Massachusetts Legislature,
the common law of Massachusetts, rules of court, the contents of the Code of Massachusetts
Regulations, and Federal statutes, and

(2) the contents of Federal regulations and the laws of foreign jurisdictions that are brought to
the court’s attention.

(b) Permissive. A court may take judicial notice of the contents of Federal regulations and the
laws of foreign jurisdictions not brought to its attention, legislative history, municipal charters,
and charter amendments.

(c) Not Permitted. A court is not permitted to take judicial notice of municipal ordinances, town
bylaws, special acts of the Legislature, or regulations not published in the Code of Massachusetts
Regulations.

NOTE

Subsections (a)(1) and (2). These subsections are derived from 44 U.S.C. § 1507 (contents of the Federal
Register shall be judicially noticed); G. L. c. 30A, 8§ 6 (regulations published in the Code of Massachusetts
Regulations shall be judicially noticed); and G. L. c. 233, § 70 (“The courts shall take judicial notice of the
law of the United States or of any state, territory or dependency thereof or of a foreign country whenever the
same shall be material.”). See also Cohen v. Assessors of Boston, 344 Mass. 268, 269 (1962); Ralston v.
Commissioner of Agric., 334 Mass. 51, 53-54 (1956); Mastrullo v. Ryan, 328 Mass. 621, 622 (1952);
Brodsky v. Fine, 263 Mass. 51, 54 (1928).

The party which seeks to have the court notice or apply any foreign law has the burden of bringing it to
the court’s attention. See Mass. R. Crim. P. 39(b) (“The court shall upon request take judicial notice of the
law of the United States or of any state, territory, or dependency thereof or of a foreign country whenever
it shall be material.”); Mass. R. Civ. P. 44.1 (“A party who intends to raise an issue concerning the law of the
United States or of any state, territory or dependency thereof or of a foreign country shall give notice in his
pleadings or other reasonable written notice. The court, in determining such law, may consider any relevant
material or source, including testimony, whether or not submitted by a party or admissible under Rule 43.
The court’s determination shall be treated as a ruling on a question of law.”).

Subsection (b). This subsection is derived from G. L. c. 43B, § 12; Blue Hills Cemetery, Inc. v. Board of
Registration in Embalming & Funeral Directing, 379 Mass. 368, 375 n.10 (1979), citing Pereira v. New
England LNG Co., 364 Mass. 109, 122 (1973) (notice of legislative history is permissive); and New England
Trust Co. v. Wood, 326 Mass. 239, 243 (1950) (notice of charters and charter amendments of cities and
towns).

Subsection (c). Courts “will not take judicial cognizance of municipal ordinances, or of special acts of the
Legislature” (citations omitted). Brodsky v. Fine, 263 Mass. 51, 54 (1928). Furthermore, “[t]he general rule
in Massachusetts is that courts do not take judicial notice of regulations [not included in the Code of Mas-
sachusetts Regulations]; they must be put in evidence” (citations and quotations omitted). Peters v. Hay-
market Leasing, Inc., 64 Mass. App. Ct. 767, 775 n.11 (2005). Printed copies of legislative acts and resolves
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and attested copies of municipal ordinances, bylaws, rules, and regulations are admissible. G. L. c. 233,
§ 75.
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ARTICLE Ill. INFERENCES, PRIMA FACIE EVIDENCE, AND
PRESUMPTIONS

Section 301. Civil Cases

(a) Scope. This section applies to all civil actions and proceedings, except as otherwise specifi-
cally provided by a statute, the common law, a rule, or a regulation.

(b) Inferences. An inference is a step in reasoning that the fact finder may make from evidence
that has been accepted as believable. A fact may be inferred even though the relationship between
the basic fact and the inferred fact is not necessary or inescapable, so long as it is reasonable and
possible.

(c) Prima Facie Evidence. Where a statute or regulation provides that a fact or group of facts is
prima facie evidence of another fact at issue, the party against whom the prima facie evidence is
directed has the burden of production to rebut or meet such prima facie evidence. If that party fails
to come forward with evidence to rebut or meet the prima facie evidence, the fact at issue is to be
taken by the fact finder as established. Where evidence is introduced sufficient to warrant a finding
contrary to the fact at issue, the fact finder is permitted to consider the prima facie evidence as
bearing on the fact at issue, but it must be weighed with all other evidence to determine whether
a particular fact has been proved. Prima facie evidence does not shift the burden of persuasion,
which remains throughout the trial on the party on whom it was originally cast.

(d) Presumptions. A presumption imposes on the party against whom it is directed the burden of
production to rebut or meet that presumption. The extent of that burden may be defined by statute,
regulation, or the common law. If that party fails to come forward with evidence to rebut or meet
that presumption, the fact is to be taken by the fact finder as established. If that party comes for-
ward with evidence to rebut or meet the presumption, the presumption shall have no further force
or effect. A presumption does not shift the burden of persuasion, which remains throughout the
trial on the party on whom it was originally cast.

NOTE

Subsection (b). This subsection is derived from Commonwealth v. Dinkins, 440 Mass. 715, 720-721 & n.8
(2004), and DeJoinville v. Commonwealth, 381 Mass. 246, 253 n.13 (1980). “In this formulation, ‘possible’
is not a lesser alternative to ‘reasonable.’ Rather, the two words function in a synergistic manner: each raises
the standard imposed by the other.” Commonwealth v. Dinkins, 440 Mass. at 721. “[W]e have permitted, in
carefully defined circumstances, a jury to make an inference based on an inference to come to a conclusion
of guilt or innocence. But we require that each inference must be a reasonable and logical conclusion from
the prior inference; we have made clear that a jury may not use conjecture or guesswork to choose between
alternative inferences.” Commonwealth v. Dostie, 425 Mass. 372, 376 (1997). See, e.g., Commonwealth v.
White, 452 Mass. 133, 136 (2008) (concluding that there was sufficient evidence connecting the defendant
to a gun found at the crime scene, the court observed that “[w]e do not require that every inference be
premised on an independently proven fact”). For a lengthy list of inferences, see W.G. Young, J.R. Pollets,
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& C. Poreda, Annotated Guide to Massachusetts Evidence § 301 (2011 ed.). See also Model Jury Instruc-
tions for Use in the District Court § 3.03 (Mass. Cont. Legal Educ. 2003).

Subsection (c). This subsection is derived from Burns v. Commonwealth, 430 Mass. 444, 450—-451 (1999);
Ford Motor Co. v. Barrett, 403 Mass. 240, 242-243 (1988); and Cook v. Farm Serv. Stores, Inc., 301 Mass.
564, 566 (1938). For a list of statutes that involve prima facie evidence, see W.G. Young, J.R. Pollets, &
C. Poreda, Annotated Guide to Massachusetts Evidence § 301 (2011 ed.). See also Model Jury Instruc-
tions for Use in the District Court § 3.03 (Mass. Cont. Legal Educ. 2003).

Subsection (d). This subsection is based on the predominant approach in Massachusetts whereby a
presumption shifts the burden of production and disappears when the opposing party meets its burden by
offering evidence to rebut the presumption. However, the disappearance of the presumption does not
prevent the fact finder from drawing an inference from one or more basic facts that is consistent with the
original presumption. See Standerwick v. Zoning Bd. of Appeals of Andover, 447 Mass. 20, 34-35 (2006),
quoting Epstein v. Boston Hous. Auth., 317 Mass. 297, 302 (1944) (in the context of the statutory provision
that an abutter is presumed to have standing in cases arising under G. L. c. 40A, the court observed that
“[a] presumption does not shift the burden of proof; it is a rule of evidence that aids the party bearing the
burden of proof in sustaining that burden by ‘throw[ing] upon his adversary the burden of going forward with
evidence.”); Jacobs v. Town Clerk of Arlington, 402 Mass. 824, 826—-827 (1988) (rebuttable presumption of
death). The quantum of evidence required to rebut the presumption may vary. See Yazbek v. Board of
Appeal on Motor Vehicle Liab. Policies & Bonds, 41 Mass. App. Ct. 915, 916 (1996).

In civil cases, presumptions ordinarily require a party against whom the presumption is directed to
come forward with some evidence to rebut the presumption; they ordinarily impose a burden of production,
not persuasion, on that party. What has been termed an irrebuttable or conclusive presumption is not a rule
of evidence, but rather a rule of substantive law designed to address a social policy, and cannot be rebutted
by evidence. W.G. Young, J.R. Pollets, & C. Poreda, Annotated Guide to Massachusetts Evidence § 301(e)
(2011 ed.), citing Commonwealth v. Clerk-Magistrate of the W. Roxbury Div. of the Dist. Ct. Dep't, 439 Mass.
352, 354-356 (2003), and Commonwealth v. Dunne, 394 Mass. 10, 18 (1985). See G. L. c. 152, § 32(e);
Carey'’s Case, 66 Mass. App. Ct. 749, 755-758 (2006).

A presumption may give rise to a constitutional question even in civil cases. See, e.g., Care & Pro-
tection of Erin, 443 Mass. 567, 571 (2005) (“[I]n cases that involve severing parental rights, the presumption
that a child, who had been in the care of the department for more than one year, would have her best in-
terests served by granting a petition for adoption or dispensing with the need for parental consent to adop-
tion, violates the parents’ due process rights because it shifts the burden to the parent affirmatively to prove
fithess and to prove that the best interests of the child would be served by maintaining parental rights.”). For
presumptions governing child custody cases, see G.L.c.208, 8831 and 31A; G.L.c.209, §38§;
G. L.c. 209A;and G. L. c. 209C, 88 6 and 10(b). See also Custody of Kali, 439 Mass. 834, 844 (2003) (“The
required considerations of G. L. c. 209C, § 10[q] . . . do [not] create a presumption that the caretaker with
whom the child is primarily residing will be awarded permanent custody.”); Della Corte v. Ramirez, 81 Mass.
App. Ct. 906, 907 (2012) (presumption of parentage applies to child of same-sex couple who were married
at time of child’s birth). For a further list of presumptions, see W.G. Young, J.R. Pollets, & C. Poreda, An-
notated Guide to Massachusetts Evidence § 301 (2011 ed.). See also Model Jury Instructions for Use in the
District Court § 3.07 (Mass. Cont. Legal Educ. 2003).
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Section 302. Criminal Cases

(a) Scope. This section governs the operation of inferences, prima facie evidence, and presump-
tions in criminal cases.

(b) Inferences. The jury generally may draw inferences in a criminal case in the same manner as
in a civil case.

(c) Prima Facie Evidence. Prima facie evidence means that proof of the first fact permits, but does
not require, the fact finder, in the absence of competing evidence, to find that the second fact is true
beyond a reasonable doubt. Where there is contrary evidence, the first fact continues to constitute
some evidence of the fact to be proved, remaining throughout the trial probative on issues to which
it is relevant.

(d) Presumptions. The term “presumption” should not be used in connection with the Com-
monwealth’s burden of proof.

(1) The defendant cannot be required to satisfy the burden of disproving a fact that is essential
to a finding or verdict of guilty.

(2) The defendant may be required to satisfy a burden of production.

NOTE

Subsection (a). Constitutional principles restrict the manner in which concepts such as inferences, prima
facie evidence, and presumptions are permitted to operate in criminal cases. “[T]he Due Process Clause
protects the accused against conviction except upon proof beyond a reasonable doubt of every fact nec-
essary to constitute the crime with which he is charged.” In re Winship, 397 U.S. 358, 364 (1970). “[I]t is
constitutionally impermissible to shift to a defendant the burden of disproving an element of a crime
charged.” Commonwealth v. Moreira, 385 Mass. 792, 794 (1982). Likewise, “[d]ue process requires that the
State disprove beyond a reasonable doubt those ‘defenses’ that negate essential elements of the crime
charged.” Commonwealth v. Robinson, 382 Mass. 189, 203 (1981). Therefore, a conclusive or mandatory
presumption or inference in any form which has the effect of relieving the jury of the duty of finding a fact
essential to proof of the defendant’s guilt on a criminal charge beyond a reasonable doubt based on evi-
dence offered at trial, or which imposes on a defendant a burden of persuasion as to such a fact, conflicts
with the presumption of innocence and violates due process. See Sandstrom v. Montana, 442 U.S. 510,
523-524 (1979); Patterson v. New York, 432 U.S. 197, 210 (1977); Commonwealth v. Stokes, 374 Mass.
583, 589-590 (1978).

Subsection (b). This subsection is derived from DeJoinville v. Commonwealth, 381 Mass. 246, 253 (1980),
and Gagne v. Commonwealth, 375 Mass. 417, 422-423 (1978). While a jury generally may draw inferences
in a criminal case in the same manner as in a civil case, drawing an inference in a criminal case is not a
substitute for the separate determination of whether the defendant’s guilt has been established beyond a
reasonable doubt. See Commonwealth v. Waite, 422 Mass. 792, 805-806 (1996); Commonwealth v. Little,
384 Mass. 262, 267 (1981).

Cross-Reference: Section 301(b), Civil Cases: Inferences.
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Subsection (c). This subsection is derived from Commonwealth v. Maloney, 447 Mass. 577, 581 (2006).
See also Commonwealth v. Chappee, 397 Mass. 508, 520 (1986); Commonwealth v. Pauley, 368 Mass.
286, 291-292 (1975).

There are numerous statutes that designate certain evidence as having prima facie effect. See, e.g.,
G. L. c. 22C, § 39 (certificate of chemical analysis of narcotics); G. L. c. 46, § 19 (birth, marriage, or death
certificate); G. L. c. 90, § 24(4) (court record of a prior conviction if accompanied by other documentation);
G. L. c. 185C, § 21 (report of inspector in housing court); G. L. c. 233, 8§ 79F (certificate of public way);
G. L. c. 269, 8 11C (firearm with obliterated serial number).

“Such provisions serve to identify evidence that the Commonwealth may introduce to meet
its burden and which, while just as probative as other evidence, is less burdensome to
produce. They do not, however, alter the Commonwealth’s substantive burden of proof,
render admissible any evidence that previously was inadmissible, or render sufficient any
evidence that necessarily was insufficient beforehand.” (Citation omitted.)

Commonwealth v. Maloney, 447 Mass. at 581-582.

Subsection (d). This subsection is derived from Commonwealth v. Moreira, 385 Mass. 792, 797 (1982),
where the Supreme Judicial Court stated that “[tlhe word ‘presumption’ must be given an explanation
consistent with the meaning of inference. The safer course, perhaps, is to avoid the use of the word
‘presumption,’ in any context which includes the burden of proof in criminal cases.” See also Common-
wealth v. Mclnerney, 373 Mass. 136, 149 (1977) (explaining the problems that arise when the terms “pre-
sumption” and “inference” are used interchangeably). Additionally, in instructing a jury, the judge should
explain that inferences operate only permissively, and that the jury are not required to accept any fact based
on prima facie evidence. See Commonwealth v. Niziolek, 380 Mass. 513, 521-522 (1980); Commonwealth
v. Pauley, 368 Mass. 286, 291-292 (1975). See also Commonwealth v. Corriveau, 396 Mass. 319, 340
(1985).

Subsection (d)(1). This subsection is derived from Commonwealth v. Moreira, 385 Mass. 792, 794-797
(1982), and Commonwealth v. McDuffee, 379 Mass. 353, 363—-364 (1979). See also In re Winship, 397 U.S.
358, 364 (1970) (“[T]he Due Process Clause protects the accused against conviction except upon proof
beyond a reasonable doubt of every fact necessary to constitute the crime with which he is charged.”).

Subsection (d)(2). This subsection is derived from Commonwealth v. Cabral, 443 Mass. 171, 179 (2005),
and cases cited. See id. (“[W]here a defendant asserts an affirmative defense, he takes on a burden of
production, because the Commonwealth has no burden of disproving an affirmative defense unless and
until there is evidence supporting such defense” [citation and quotation omitted].). This principle is illustrated
by Commonwealth v. Vives, 447 Mass. 537, 541 (2006), where the court explained that

“[tlhhe Commonwealth’s burden to disprove the affirmative defense of honest and rea-
sonable claim arises once the defendant has met his own burden of production. Thus, if any
view of the evidence would support a factual finding that the defendant was acting as
creditor to the victim’s debtor, the defendant has met his burden of production and it is
incumbent on the Commonwealth to disprove the defense.” (Citation and quotation omit-
ted.)

The evidence supporting an affirmative defense “may be contained in the Commonwealth’s case, the de-
fendant’s case, or the two in combination.” Commonwealth v. Galvin, 56 Mass. App. Ct. 698, 699 (2002),
citing Commonwealth v. Rodriguez, 370 Mass. 684, 688 n.5 (1976). In determining whether sufficient evi-
dence supports an affirmative defense, the evidence must be viewed in the light most favorable to the de-
fendant. Id.

In Commonwealth v. Vives, 447 Mass. at 541 n.3, the court also made it clear that a defendant may
be required to carry the burden of production as to an affirmative defense that relates directly to an el-
ement of the crime. Commonwealth v. Dorvil, 472 Mass. 1, 13 (2015) (where there is some evidence that
a parent used reasonable force in disciplining a minor child, the Commonwealth bears the burden of
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disproving at least one prong of the parental privilege), citing Commonwealth v. Glacken, 451 Mass. 163,
167 (2008). See, e.g., Commonwealth v. Rodriguez, 370 Mass. at 687-688 (in prosecution for assault and
battery, Commonwealth has no duty to affirmatively disprove that the defendant acted in self-defense until
there is some evidence in the case to warrant such a finding). Cf. Commonwealth v. McLaughlin, 431 Mass.
506, 524-526 (2000) (Spina, J., concurring) (discussing the idiosyncratic use of the concept of “presump-
tion” in insanity cases in Massachusetts and explaining that the “presumption of sanity” survives even when
the defendant offers evidence that he or she was insane at the time of the commission of the crime because
insanity is not an element of the offense). See also Model Jury Instructions for Use in the District Court
§ 3.07 (Mass. Cont. Legal Educ. 2003).

In a prosecution of a firearm charge, the defendant must give the Commonwealth notice that he or she
intends to raise the defense of license and produce “some evidence” of a license, at which time the burden
shifts to the Commonwealth to prove the absence of a license beyond a reasonable doubt. Commonwealth
v. Gouse, 461 Mass. 787, 806 (2012). However, when the charge results from alleged illegal possession of
a firearm by a coventurer, the defendant must give notice of the defense but is not required to produce any
evidence of the existence of the codefendant’s firearm license, as he or she has no better access to that
information than the Commonwealth. Commonwealth v. Humphries, 465 Mass. 762, 771 (2013).
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Section 401. Test for Relevant Evidence

Evidence is relevant if

(a) it has any tendency to make a fact more or less probable than it would be without the ev-
idence and

(b) the fact is of consequence in determining the action.

NOTE

This section is derived from Commonwealth v. Schuchardt, 408 Mass. 347, 350 (1990), and is nearly
identical to Fed. R. Evid. 401. See also Commonwealth v. Kennedy, 389 Mass. 308, 310 (1983) (citing with
approval Proposed Mass. R. Evid. 401). Massachusetts law accords relevance a liberal definition. See
Commonwealth v. Fayerweather, 406 Mass. 78, 83 (1989) (“rational tendency to prove an issue in the case”);
Commonwealth v. Vitello, 376 Mass. 426, 440 (1978) (“renders the desired inference more probable than it
would be without the evidence”). See, e.g., Commonwealth v. Scesny, 472 Mass. 185, 198-199 (2015)
(testimony that witness was “pretty certain” defendant had been a patron at a bar was relevant and properly
admitted). The concept of relevancy has two components: (1) the evidence must have some tendency
(probative value) to prove or disprove a particular fact, and (2) that particular fact must be material to an
issue (of consequence) in the case. Harris-Lewis v. Mudge, 60 Mass. App. Ct. 480, 485 (2004).

To be admissible, it is not necessary that the evidence be conclusive of the issue. Commonwealth v.
Ashley, 427 Mass. 620, 624-625 (1998). It is sufficient if the evidence constitutes a link in the chain of proof.
Commonwealth v. Arroyo, 442 Mass. 135, 144 (2004). “Evidence must go in by piecemeal, and evidence
having a tendency to prove a proposition is not inadmissible simply because it does not wholly prove the
proposition. It is enough if in connection with other evidence it helps a little.” Commonwealth v. Tucker, 189
Mass. 457, 467 (1905).

“The general pattern of our cases on the alleged remoteness in time or space of particular
evidence indicates two general principles. If the evidence has some probative value, deci-
sions to admit the evidence and to leave its weight to the jury have been sustained. The
exclusion on the ground of remoteness of relevant evidence has generally not been sus-
tained. The cases have recognized a range of discretion in the judge.” (Citations and
footnote omitted.)

DeJesus v. Yogel, 404 Mass. 44, 47 (1989). To be relevant, evidence must not be too remote in time from
the date of the crime. See, e.g., Commonwealth v. Corliss, 470 Mass. 443, 450-451 (2015) (judge was
warranted in reasoning that sixteen-month interval between shooting and time witness saw defendant
loading bullets into a firearm was not too remote because a person would retain knowledge of how to use
a firearm). See also Crowe v. Ward, 363 Mass. 85, 88—89 (1973) (admissibility of weather reports as proof
of conditions at some distance away from the reported observations).

Reliance is placed upon the trial judge’s discretion to exclude evidence whose probative value is
“substantially outweighed” by risk of unfair prejudice, confusion, or waste of time. Commonwealth v. Bonds,
445 Mass. 821, 831 (2006). Although omitted in a number of cases, a proper explanation of this balancing
test includes the term “substantially.” See Note to Section 403, Excluding Relevant Evidence for Prejudice,
Confusion, Waste of Time, or Other Reasons.
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Section 402. General Admissibility of Relevant Evidence

Relevant evidence is admissible unless any of the following provides otherwise:
(a) the United States Constitution,

(b) the Massachusetts Constitution,

(c) a statute, or

(d) other provisions of the Massachusetts common law of evidence.

Irrelevant evidence is not admissible.

NOTE

This section is derived from Commonwealth v. DelValle, 443 Mass. 782, 793 (2005), and Commonwealth
v. Owen, 57 Mass. App. Ct. 538, 547 (2003). Unless relevant, evidence will not be admitted because it does
not make a fact in dispute more or less probable than it would be without the evidence. See Commonwealth
v. Seabrooks, 425 Mass. 507, 512 n.7 (1997). But the converse is not true, which is to say that not all rel-
evant evidence will be admitted. See Commonwealth v. Vitello, 376 Mass. 426, 440 (1978) (“all relevant
evidence is admissible unless barred by an exclusionary rule”); Poirier v. Plymouth, 374 Mass. 206, 210
(1978) (same).

Relevant evidence may be excluded for any number of reasons. See, e.g., G. L. ¢. 233, § 20 (evidence
of a private conversation between spouses is inadmissible); Commonwealth v. Kater, 432 Mass. 404,
416-417 (2000) (hypnotically aided testimony is not admissible); Commonwealth v. Harris, 371 Mass. 462,
467-468 (1976) (constitutional mandate forbids admission of a coerced confession regardless of its rele-
vance); Commonwealth v. Kartell, 58 Mass. App. Ct. 428, 432 (2003) (relevant evidence excluded on
grounds it was too remote). “Alleged defects in the chain of custody usually go to the weight of the evidence
and not its admissibility.” Commonwealth v. Viriyahiranpaiboon, 412 Mass. 224, 230 (1992); Section 403,
Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons (relevant evi-
dence may be excluded if its probative value is substantially outweighed by the risk of unfair prejudice,
confusion, etc.). There may be circumstances where portions of documentary evidence should be excluded
or redacted to protect personal privacy. See Matter of the Enforcement of a Subpoena, 436 Mass. 784, 794
(2002).

Cross-Reference: Note “Address of Witness” to Section 501, Privileges Recognized Only as Provided.
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Section 403. Excluding Relevant Evidence for Prejudice,
Confusion, Waste of Time, or Other Reasons

The court may exclude relevant evidence if its probative value is substantially outweighed by
a danger of one or more of the following: unfair prejudice, confusing the issues, misleading the
jury, undue delay, wasting time, or needlessly presenting cumulative evidence.

NOTE

This section is derived from Ruszcyk v. Secretary of Pub. Safety, 401 Mass. 418, 423 (1988) (adopting the
principles expressed in Proposed Mass. R. Evid. 403). See Commonwealth v. Bonds, 445 Mass. 821, 831
(2006); Gath v. M/A-Com, Inc., 440 Mass. 482, 490-491 (2003); Commonwealth v. Beausoleil, 397 Mass.
206, 217 (1986); Commonwealth v. Cruz, 53 Mass. App. Ct. 393, 407-408 (2001).

This section states the general rule that all relevant evidence may be excluded when its probative value
is “substantially outweighed,” not simply outweighed, by the danger of unfair prejudice, confusion of the
issues, misleading the jury, being unnecessarily time consuming, or needless presentation of cumulative
evidence. See Commonwealth v. Crayton, 470 Mass. 228, 249 & n.27 (2014) (acknowledging this as gen-
eral rule and explaining that more exacting standard is applicable when relevant evidence consists of prior
bad act evidence under Section 404[b]). See also Commonwealth v. Kindell, 84 Mass. App. Ct. 183,
187-188 (2013) (measure of prejudice is not simply whether evidence is adverse to party opposed to it, but
instead whether it is unfairly prejudicial). While a majority of the cases stand for the proposition that relevant
evidence may be excluded if its probative value is “substantially” outweighed by its prejudicial effect—see,
e.g., Commonwealth v. Bonds, 445 Mass. at 831; Commonwealth v. Stroyny, 435 Mass. 635, 641 (2002);
Commonwealth v. Otsuki, 411 Mass. 218, 236 (1991)—others state that the probative value must be merely
outweighed by the prejudicial effect. See, e.g., Commonwealth v. Rosario, 444 Mass. 550, 557 (2005);
Commonwealth v. Reynolds, 429 Mass. 388, 395 (1999). These latter cases, however, rely on cases which
include the term “substantial” when explaining the balancing test. See, e.g., Commonwealth v. Chalifoux,
362 Mass. 811, 816 (1973) (relied on by cases which Commonwealth v. Rosario, 444 Mass. at 556-557,
relied on); Commonwealth v. Otsuki, 411 Mass. at 236 (relied on by Commonwealth v. Reynolds, 429 Mass.
at 395).

Unfair Prejudice. “[T]rial judges must take care to avoid exposing the jury unnecessarily to inflammatory
material that might inflame the jurors’ emotions and possibly deprive the defendant of an impartial jury.”
Commonwealth v. Berry, 420 Mass. 95, 109 (1995). See, e.g., Commonwealth v. Bishop, 461 Mass. 586,
596-597 (2012) (“before a judge admits evidence that a defendant used [a racial slur] to describe a man of
color, the judge must be convinced that the probative weight of such evidence justifies this risk”). Unfair
prejudice also results when the trier of fact uses properly admitted evidence for an impermissible purpose,
for example by relying on the truth of an out-of-court statement that was admitted for a nonhearsay purpose
or, when evidence of a person’s prior bad act is admitted under Section 404(b), by considering that evidence
as indicating that person’s propensity to commit such acts. See, e.g., Commonwealth v. Rosario, 430 Mass.
505, 509-510 (1999); Commonwealth v. Fidalgo, 74 Mass. App. Ct. 130, 133 (2009).

In balancing probative value against risk of prejudice, the fact that the evidence goes to a central
issue in the case weighs in favor of admission. See Gath v. M/A-Com, Inc., 440 Mass. 482, 490-491 (2003).
Unfair prejudice does not mean that the evidence sought to be excluded is particularly probative evidence
harmful to the opponent of the evidence. An illustrative weighing of probative value against unfair prejudice
arises regarding the admissibility of photographs of the victim (especially autopsy) or the crime scene. See
generally Commonwealth v. Bell, 473 Mass. 131, 142-145 (2015); Commonwealth v. Zhan Tang Huang, 87
Mass. App. Ct. 65, 77-78 (2015); Commonwealth v. Prashaw, 57 Mass. App. Ct. 19, 24-25 (2003). Evi-
dence of a defendant’s prior bad act may be unfairly prejudicial and therefore inadmissible to prove the
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crime charged, but it may be admissible for other purposes (e.g., common plan, pattern of conduct, identity,
absence of accident, motive). See Commonwealth v. Holloway, 44 Mass. App. Ct. 469, 475 (1998). See also
Commonwealth v. Fidalgo, 74 Mass. App. Ct. 130, 133-134 (2009) (evidence that the defendant had been
a passenger in three prior automobile accidents over the past nine years in which she had claimed injuries
and sought damages was not relevant in a prosecution of the defendant for filing a false motor vehicle
insurance claim because it showed nothing about the character of the prior claims and yet had the potential
for prejudice since the case was essentially a credibility contest). The effectiveness of limiting instructions
in minimizing the risk of unfair prejudice should be considered in the balance. Commonwealth v. Dunn, 407
Mass. 798, 807 (1990). See also Section 404(b), Character Evidence; Crimes or Other Acts: Crimes,
Wrongs, or Other Acts.

Confusion of Issues and Misleading the Jury. The trial judge has discretion to exclude relevant evidence
if it has potential for confusing and misleading the fact finder. Commonwealth v. Rosa, 422 Mass. 18, 25
(1996); Commonwealth v. Beausoleil, 397 Mass. 206, 217 (1986); Lally v. Volkswagen Aktiengesellschaft,
45 Mass. App. Ct. 317, 332 (1998) (admissibility of a test, experiment, or reenactment requires considera-
tion of “whether the evidence is relevant, the extent to which the test conditions are similar to the circum-
stances surrounding the accident, and whether the [experiment, demonstration, or reenactment] will con-
fuse or mislead the jury” [quotation and citation omitted]).

Unnecessarily Time Consuming. The trial judge has discretion to exclude evidence if it is unduly time
consuming. Commonwealth v. Cruz, 53 Mass. App. Ct. 393, 407-408 (2001).

Cumulative Evidence. The trial judge has discretion to exclude evidence if itis merely cumulative.
Commonwealth v. Bonds, 445 Mass. 821, 831 (2006). See Fitchburg Gas & Elec. Light Co. v. Department
of Telecomm. & Energy, 440 Mass. 625, 641 (2004) (no error in excluding testimony that would be “merely
cumulative of the uncontroverted evidence”); Commonwealth v. Taghizadeh, 28 Mass. App. Ct. 52, 60-61
(1989) (evidence that is relevant to an essential element of a crime, claim, or defense is not cumulative and
subject to exclusion simply because an opposing party offers to stipulate to the fact at issue). See also Old
Chief v. United States, 519 U.S. 172 (1997).

Courtroom Experiments and Demonstrations. In order to admit evidence of an in-court or out-of-court
demonstration or experiment, the proponent must establish to the satisfaction of the judge that “the condi-
tions or circumstances were in general the same in the illustrative case and the case in hand.” Common-
wealth v. Makarewicz, 333 Mass. 575, 592 (1956). See, e.g., Commonwealth v. Corliss, 470 Mass. 443,
454-456 (2015) (judge did not abuse his discretion by excluding video of perpetrator committing the offense
with a superimposed height chart created by defense expert on grounds that under the circumstances it was
misleading; judge did admit height chart as a separate exhibit, along with expert witness testimony about
limitations of the surveillance video); Commonwealth v. McGee, 469 Mass. 1, 7 (2014) (judge did not abuse
his discretion in permitting child witness, then six years old, to use a couch to demonstrate how victim was
positioned as defendant killed her); Commonwealth v. Perryman, 55 Mass. App. Ct. 187, 192-193 (2002)
(judge did not abuse her discretion in permitting jurors during trial to look through telescope used by police
officer to spot defendant in alleged drug transaction).

Evidence of Similar Occurrences. Evidence of similar occurrences may be admitted if there is substantial
identity between the occurrences and there is minimal danger of unfairness, jury confusion, or wasted time.
See Denton v. Park Hotel, Inc., 343 Mass. 524, 527 (1962); Robitaille v. Netoco Community Theatre of
N. Attleboro, Inc., 305 Mass. 265, 267—-268 (1940). The nonoccurrence of an event may be admissible to
rebut an allegation that a dangerous condition existed at a particular time. Haskell v. Boat Clinton-Serafina,
Inc., 412 F.2d 896, 896—897 (1st Cir. 1969).

The requirement of substantial identity is not met when the other occurrence or occurrences “may have
been the consequence of idiosyncratic circumstances” and therefore irrelevant to the case being tried. Read
v. Mt. Tom Ski Area, Inc., 37 Mass. App. Ct. 901, 902 (1994); Robitaille v. Netoco Community Theatre of
N. Attleboro, Inc., 305 Mass. at 266—267 (substantial identity in the circumstances is only the first element;
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“[ulnless a comparison of the circumstances and causes of the two injuries is made, the injury to another is
without significance”). Evidence of similar occurrences may be admissible to show the following:

Causation. Carter v. Yardley & Co., 319 Mass. 92, 94 (1946) (other instances of skin irritation caused
by defendant’s perfume properly admitted to show causation); Shea v. Glendale Elastic Fabrics Co., 162
Mass. 463, 464—465 (1894) (evidence that other people who worked in the defendant’s mill, under similar
conditions, became ill from lead poisoning was admissible to prove cause of the illness). But see Reil v.
Lowell Gas Co., 353 Mass. 120, 135-136 (1967) (after an explosion at a gas plant, evidence of multiple fires
at that plant and another plant owned by the defendant were inadmissible because those incidents “would
have been little help in determining the cause of the explosion on [the date in question]”).

Notice. Santos v. Chrysler Corp., 430 Mass. 198, 202—-205 (1999) (judge did not abuse her discretion
in admitting the testimony of six Chrysler minivan owners regarding other braking incidents involving their
minivans, as well as National Highway Transportation Safety Administration [NHTSA] vehicle owners’ ques-
tionnaires submitted by the six owners to establish notice of defect); Elwell v. Del Torchio, 349 Mass. 766,
766 (1965) (Where the plaintiff was injured by a stairway railing giving way, “[t]here was no error in admitting
the evidence of a similar accident occurring about a year before and disclosed to one of the defendants.
Such testimony was relevant to show knowledge of the defect.”). But see Crivello v. All-Pak Mach. Sys., 446
Mass. 729, 737-738 (2006) (evidence of prior accidents involving a bagging machine were properly ex-
cluded because the evidence did not establish that the defendants were aware of any accidents).

Rebuttal of Claim of Impossibility. Griffin v. General Motors Corp., 380 Mass. 362, 365—-366 (1980)
(results of an experiment on the air filtration system of the same model car that was at issue in the case were
admissible to rebut the defendant’s theory that it was impossible for fumes from the engine compartment to
enter the passenger compartment).

Absence of Complaint. Carrel v. National Cord & Braid Corp., 447 Mass. 431, 447-448 (2006) (ab-
sence of oral or written complaints concerning a bungee cord admissible to rebut questions regarding failure
to conduct product testing); Silver v. New York Cent. R.R. Co., 329 Mass. 14, 19-21 (1952) (evidence that
eleven other passengers in the plaintiff's train car did not complain about the temperature to a porter would
be admissible if the other passengers were in a substantially similar situation, if the porter’s duties included
receiving such complaints and he was present to receive complaints on that day, and if it was unlikely that
the other passengers complained to another employee); Schuler v. Union News Co., 295 Mass. 350, 352
(1936) (absence of complaints of iliness after people ate at defendant’s restaurant was admissible to rebut
claim that the defendant’s turkey sandwich caused the plaintiff's sickness).

Absence of Dangerous Condition. Haskell v. Boat Clinton-Serafina, Inc., 412 F.2d 896, 896—897 (1st
Cir. 1969) (evidence that no similar accidents had occurred was admissible to rebut a claim that the plaintiff
slipped on a thick patch of slime on the deck of the ship). But see Marvin v. City of New Bedford, 158 Mass.
464, 467 (1893) (evidence that no accidents had occurred on a highway was inadmissible to prove that a
defect in the road did not exist).

Foreseeability. Whitaker v. Saraceno, 418 Mass. 196, 199 (1994) (previous occurrences of similar
criminal acts on defendant’s premises may be considered in determining whether the event in question was
foreseeable).

Exclusion as a Sanction. See Section 103(g), Rulings on Evidence, Objections, and Offers of Proof: Ex-
clusion as Sanction; Section 1102, Spoliation or Destruction of Evidence.

Constitutional Considerations. In a criminal case, the defendant has a constitutional right to present a
complete defense; however, this right does not deprive the trial judge of discretion to exclude evidence that
is repetitive, only marginally relevant, or that creates an undue risk of unfair prejudice or confusion of the
issues. See Commonwealth v. Kartell, 58 Mass. App. Ct. 428, 433 n.2 (2003). See also Commonwealth v.
Carroll, 439 Mass. 547, 552 (2003); Commonwealth v. Edgerly, 372 Mass. 337, 343 (1977); Commonwealth
v. Strickland, 87 Mass. App. Ct. 46, 54-55 (2015).
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Section 404. Character Evidence; Crimes or Other Acts

(a) Character Evidence.

(1) Prohibited Uses. Evidence of a person’s character or a character trait is not admissible to
prove that on a particular occasion the person acted in accordance with the character or trait.

(2) Exceptions for a Defendant or Victim in a Criminal Case. The following exceptions
apply in a criminal case:

(A) a defendant may offer evidence, in reputation form only, of the defendant’s pertinent
trait, and if the evidence is admitted, the prosecutor may offer evidence to rebut it;

(B) where the identity of the first aggressor or the first to use deadly force is in dispute, a
defendant may offer evidence of specific incidents of violence allegedly initiated by the
victim, or by a third party acting in concert with or to assist the victim, whether known or
unknown to the defendant, and the prosecution may rebut the same with specific incidents
of violence by the defendant; and

(C) a defendant may offer evidence known to the defendant prior to the incident in
question of the victim’s reputation for violence, of specific instances of the victim’s vi-
olent conduct, or of statements made by the victim that caused reasonable apprehension
of violence on the part of the defendant.

(3) Exceptions for a Witness. Evidence of a witness’s character for truthfulness or untruth-
fulness may be admitted under Sections 607, 608, and 609.

(b) Crimes, Wrongs, or Other Acts.

(1) Prohibited Uses. Evidence of a crime, wrong, or other act is not admissible to prove a
person’s character in order to show that on a particular occasion the person acted in ac-
cordance with the character.

(2) Permitted Uses. This evidence may be admissible for another purpose, such as proving
motive, opportunity, intent, preparation, plan, knowledge, identity, absence of mistake, or lack
of accident. However, evidence of other bad acts is inadmissible where its probative value is
outweighed by the risk of unfair prejudice to the defendant, even if not substantially out-
weighed by that risk. Evidence of such an act is not admissible in a criminal case against a
defendant who was prosecuted for that act and acquitted.

NOTE

Subsection (a). This subsection is derived from Commonwealth v. Helfant, 398 Mass. 214, 224 (1986), and
Commonwealth v. Bonds, 445 Mass. 821, 829 (2006). Massachusetts follows the universally recognized
rule against “propensity” evidence, i.e., evidence of a person’s character through reputation or specific acts
(see Section 404[b]) offered to suggest that the person acted in conformity with that character or trait on the
occasion in question is inadmissible. See Maillet v. ATF-Davidson Co., 407 Mass. 185, 187-188 (1990);
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Commonwealth v. Doherty, 23 Mass. App. Ct. 633, 636—637 (1987). See also Commonwealth v. Reddy, 85
Mass. App. Ct. 104, 108 (2014) (admission of unredacted Chapter 209A order that stated “THERE IS A
SUBSTANTIAL LIKELIHOOD OF IMMEDIATE DANGER OF ABUSE” was error in prosecution for violation
of order, as it constituted improper predictive or propensity evidence). In Figueiredo v. Hamill, 385 Mass.
1003, 1003-1005 (1982), for example, the Supreme Judicial Court explained the difference between evi-
dence of habit (a regular way of doing things) and evidence of character (a general description of one’'s
disposition), and held that evidence offered by the defendant that the decedent acted in a “habitually reck-
less manner” was inadmissible evidence of the decedent’s character. The prosecution may not offer in its
case-in-chief evidence that the defendant is a violent or dishonest person in order to demonstrate that the
defendant has a propensity to commit the crime charged. Commonwealth v. Mullane, 445 Mass. 702,
708-709 (2006). But see Commonwealth v. Adjutant, 443 Mass. 649, 664 (2005), discussed in the notes to
Section 404(a)(2)(B). As Justice Cardozo stated, “the law has set its face against the endeavor to fasten
guilt upon him by proof of character or experience predisposing to an act of crime.” People v. Zackowitz, 254
N.Y. 192, 197, 172 N.E. 466, 468 (1930).

While Section 404(a) applies in both civil and criminal cases, the exceptions in (2) apply only in criminal
cases, while the exception in (3) applies in both civil and criminal cases.

Subsection (a)(2)(A). This subsection is derived from Commonwealth v. Nagle, 157 Mass. 554, 554-555
(1893), and Commonwealth v. Brown, 411 Mass. 115, 117-118 (1991). According to long-standing practice,
the defendant may introduce evidence of his or her own good character—in reputation form only—to show
that he or she is not the type of person to commit the crime charged. See Commonwealth v. Belton, 352
Mass. 263, 267—-269 (1967). The defendant is limited to introducing reputation evidence of traits that are
involved in the charged crime. Commonwealth v. Beal, 314 Mass. 210, 229-230 (1943).

The prosecution has the right to cross-examine for impeachment purposes the defendant’s character
witnesses on matters that are inconsistent with the character trait to which the witness has testified, in-
cluding specific instances of bad conduct or criminal activity. See Commonwealth v. Oliveira, 74 Mass. App.
Ct. 49, 53 (2009) (When, in a prosecution for assault and battery, the defendant testified to his character for
peacefulness, the trial judge did not abuse her discretion by ruling that the Commonwealth was entitled to
cross-examine the defendant based on his prior convictions for the same offenses involving the same victim
to rebut his credibility as to his character, even though the Commonwealth’s motion in limine to use these
prior convictions for impeachment purposes had been denied prior to trial.). See also Section 405(a),
Methods of Proving Character: By Reputation. The prosecution may also present rebuttal evidence of the
defendant’s bad character in reputation form. Commonwealth v. Maddocks, 207 Mass. 152, 157 (1910).

Subsection (a)(2)(B). This subsection is derived from Commonwealth v. Adjutant, 443 Mass. 649, 664
(2005); Commonwealth v. Pring-Wilson, 448 Mass. 718, 737 (2007); and Commonwealth v. Chambers, 465
Mass. 520, 529-530 (2013). Where a claim of self-defense is asserted and the identity of the first aggressor
is in dispute, trial courts have discretion to admit a defendant’s evidence of specific incidents of violence
allegedly initiated by the victim even if unknown to the defendant. Commonwealth v. Adjutant, 443 Mass. at
664. The Adjutant rule does not permit evidence of the victim’s participation in athletic activities such as
boxing or martial arts on the issue of whether the victim was the first aggressor, although such activities may,
if known to the defendant, be relevant to a claim of self-defense based on the defendant’s reasonable fear
of the victim. Commonwealth v. Amaral, 78 Mass. App. Ct. 557, 559 (2011). If known to the defendant, the
specific act evidence goes to the defendant’s state of mind, Commonwealth v. Simpson, 434 Mass. 570,
577 (2001); if the defendant was not aware of the violent acts of the victim, the evidence goes merely to
the propensity of the victim to attack. Commonwealth v. Adjutant, 443 Mass. at 661-662. See generally id.
at 665 (courts “favor the admission of concrete and relevant evidence of specific acts over more general
evidence of the victim’s reputation for violence”). The rule announced in Commonwealth v. Adjutant is a
“new common-law rule of evidence” to be applied prospectively only. Id. at 667. See also Commonwealth v.
Clemente, 452 Mass. 295, 304—-305 (2008) (declining to apply the Adjutant rule retrospectively).

If the defendant introduces evidence of specific instances of the victim’s violent conduct to help es-
tablish the identity of the first aggressor, the prosecution may rebut by introducing evidence of the victim’s
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propensity for peacefulness. Commonwealth v. Adjutant, 443 Mass. at 666 n.19. See Commonwealth v.
Lapointe, 402 Mass. 321, 325 (1988). The Commonwealth is also permitted to rebut such evidence by
introducing specific instances of the defendant’s prior violent acts. Commonwealth v. Morales, 464 Mass.
302, 310-311 (2013). In such cases, as in traditional Adjutant-type cases, the judge must exercise discretion
and determine whether the probative value of the proposed testimony about who was the first to use deadly
force is substantially outweighed by its prejudicial effect. Commonwealth v. Chambers, 465 Mass. 520, 531
(2013).

Cross-Reference: Section 412, Sexual Behavior or Sexual Reputation (Rape-Shield Law).

Subsection (a)(2)(C). This subsection is derived from Commonwealth v. Sok, 439 Mass. 428, 434-435
(2003), and Commonwealth v. Fontes, 396 Mass. 733, 735—-736 (1986). The evidence may be offered to
prove the defendant’s state of mind and the reasonableness of his or her actions in claiming to have acted
in self-defense so long as the defendant knew about it prior to the incident in question. See Commonwealth
v. Edmonds, 365 Mass. 496, 502 (1974).

Subsection (a)(3). This subsection is derived from Commonwealth v. Daley, 439 Mass. 558, 563 (2003).
See Notes to Sections 607, Who May Impeach a Witness; 608, A Witness’s Character for Truthfulness or
Untruthfulness; and 609, Impeachment by Evidence of Conviction of Crime.

Subsection (b). This subsection is derived from Commonwealth v. Crayton, 470 Mass. 228 (2014);
Commonwealth v. Helfant, 398 Mass. 214, 224-225 (1986); and G. L. c. 233, § 23F. “[W]hile evidence of
other . . . wrongful behavior may not be admitted to prove the character or propensity of the accused as
enhancing the probability that he committed the offence[] . . . it is admissible for other relevant probative
purposes.” Commonwealth v. Tobin, 392 Mass. 604, 613 (1984), quoting Commonwealth v. Chalifoux, 362
Mass. 811, 815-816 (1973). Thus, the prosecution may not offer proof of the defendant’s other bank rob-
beries to paint the defendant as a “bank robber” or criminal type; but if the modus operandi of a prior bank
robbery functions as an identifying feature because it is so distinctive as to be like a signature, it may be
admitted to connect the defendant to the bank robbery which shares the same modus operandi. See
Commonwealth v. Jackson, 428 Mass. 455, 459-460 (1998). See also Commonwealth v. Forte, 469 Mass.
469, 480 (2014) (instances of aggressive conduct in hours preceding murder to illustrate angry state of
mind); Commonwealth v. Akara, 465 Mass. 245, 267 (2013) (use of gang affiliation for nonpropensity
purposes); Commonwealth v. Robidoux, 450 Mass. 144, 158 (2007) (to present full picture of events sur-
rounding incident at issue); Commonwealth v. O’Laughlin, 446 Mass. 188, 208-209 (2006) (motive);
Commonwealth v. Mullane, 445 Mass. 702, 708-710 (2006) (knowledge); Commonwealth v. Walker, 442
Mass. 185, 201-203 (2004) (plan, common scheme, or course of conduct); Commonwealth v. Mendes, 441
Mass. 459, 466 (2004) (motive); Commonwealth v. Sullivan, 436 Mass. 799, 809 (2002) (intent); Com-
monwealth v. Leonard, 428 Mass. 782, 787-788 (1999) (identity/modus operandi); Commonwealth v.
Cordle, 404 Mass. 733, 744 (1989) (knowledge and motive); Commonwealth v. Bradshaw, 86 Mass. App.
Ct. 74, 76 (2014) (in prosecution for rape of child, defendant’s statement that he was attracted to young boys
was admissible for limited purpose of revealing his motive or intent). See also Commonwealth v. Buswell,
468 Mass. 92, 104-105 (2014) (admissibility of prior bad acts when defense is entrapment); Dahms v.
Cognex Corp., 455 Mass. 190, 201 (2009) (trial judge did not err when, after careful consideration, he
admitted evidence of female employee’s clothing, speech, and conduct, which was admissible in the context
of a sexually hostile work environment and not barred as irrelevant character and propensity evidence). Prior
bad acts involving someone other than the victim may be admissible if connected in time, place, or other
relevant circumstances. Commonwealth v. Robertson, 88 Mass. App. Ct. 52, 55 (2015).

It is not a foundational requirement for the admissibility of other bad act evidence under Sec-
tion 404(b) that the Commonwealth show either that the evidence is necessary or that there is no alternative
way to prove its case. Commonwealth v. Copney, 468 Mass. 405, 411-413 (2014).

Evidence of prior crimes or other bad acts is not admissible unless, as a matter of conditional rele-
vance—see Section 104(b), Preliminary Questions: Relevance That Depends on a Fact—the judge is
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satisfied that a reasonable jury could find that the event took place. Commonwealth v. Leonard, 428 Mass.
782, 785-786 (1999).

The evidence must be probative of a subsidiary fact at issue and not be too remote in time. Com-
monwealth v. Butler, 445 Mass. 568, 574 (2005); Commonwealth v. Trapp, 396 Mass. 202, 206—207 (1985).
The same standards govern the admission of subsequent bad acts. Commonwealth v. Centeno, 87 Mass.
App. Ct. 564, 566-567 (2015). See also Commonwealth v. Crayton, 470 Mass. 228, 248-252 (2014) (in
prosecution for possession of child pornography on library computer, abuse of discretion to admit hand-
drawn, pornographic sketches of children found in defendant’s jail cell ten months after charged event,
where primary factual issue was identity of person who used the library computer to view child pornography).

Due to the “inherent prejudice” associated with evidence of other bad acts, even when such evidence is
relevant for a proper purpose other than propensity, the evidence should be excluded whenever “the risk of
unfair prejudice outweighs its probative value.” Commonwealth v. Crayton, 470 Mass. 228, 249 & n.27
(2014). This is a more exacting standard than the standard set forth in Section 403, Excluding Relevant
Evidence for Prejudice, Confusion, Waste of Time, or Other Reasons.

The prohibition against propensity evidence in specific act form stems from the belief that not only does
such evidence have low probative value and carry the distinct risk of undue prejudice, it will also inevitably
lead to proliferation of issues and distract the attention of the fact finder from the main event. See Com-
monwealth v. Clifford, 374 Mass. 293, 298 (1978). See also Commonwealth v. Greineder, 458 Mass. 207
(2010). As the Appeals Court has observed, “all cases where prior bad acts are offered invite consideration
of the potency of this type of evidence, the risk that it may be misused, and the importance, in jury trials, of
delivering careful limiting instructions.” Commonwealth v. Gollman, 51 Mass. App. Ct. 839, 845 (2001), rev'd
on other grounds, 436 Mass. 111, 113-115 (2002) (extensive discussion). See generally Peter W. Agnes,
Jr., Guided Discretion in Massachusetts Evidence Law: Standards for the Admissibility of Prior Bad Acts
Against the Defendant, 13 Suffolk J. Trial & App. Advoc. 1 (2008).

Even if the evidence of another bad act is found to be more probative than unfairly prejudicial, it may
be barred by the double-jeopardy provision of the Massachusetts Constitution if the defendant was pros-
ecuted for the prior act and acquitted. See Commonwealth v. Dorazio, 472 Mass. 535, 547-548 (2015).

Cross-Reference: Section 105, Limited Admissibility; Section 403, Grounds for Excluding Relevant Ev-
idence; Section 405, Methods of Proving Character; Section 406, Routine Practice of Business; Individual
Habit; Section 611(b)(2), Manner and Order of Interrogation and Presentation: Scope of Cross-
Examination: Bias and Prejudice.
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Section 405. Methods of Proving Character

(a) By Reputation. Except as provided in (b) and (c), when evidence of a person’s character or a
character trait is admissible, it may be proved by testimony about the person’s reputation only. On
cross-examination of the character witness, the court may allow impeachment by an inquiry into
relevant specific instances of the person’s conduct.

(b) By Specific Instances of Conduct. When a person’s character or a character trait is an es-
sential element of a charge, claim, or defense, the character or trait may also be proved by relevant
specific instances of the person’s conduct.

(c) By Violent Character of the Victim. See Section 404(a)(2), Character Evidence; Crimes
or Other Acts: Character Evidence: Exceptions for a Defendant or Victim in a Criminal Case.

NOTE

Subsection (a). This subsection is derived from Commonwealth v. Roberts, 378 Mass. 116, 129 (1979),
and Commonwealth v. Piedra, 20 Mass. App. Ct. 155, 160 (1985). Character may only be introduced
through evidence of general reputation, except as provided by G. L. c. 233, § 21 (evidence of person'’s prior
conviction is admissible to impeach his or her credibility), and Section 609, Impeachment by Evidence of
Conviction of Crime. See Commonwealth v. Binkiewicz, 342 Mass. 740, 755 (1961). Unlike Federal law,
general reputation cannot be proven by evidence of personal opinions or isolated acts. Commonwealth v.
Walker, 442 Mass. 185, 198-199 (2004); Commonwealth v. Benjamin, 430 Mass. 673, 678 n.6 (2000).
Reputation evidence must be based on one’s reputation in the community or at that person’s place of work
or business. Commonwealth v. Walker, 442 Mass. at 198. See G. L. c. 233, § 21A (work or business);
Commonwealth v. Dockham, 405 Mass. 618, 631 (1989) (community). A witness’s testimony must be based
on the witness’s knowledge of the person’s reputation in the community, not of the opinions of a limited
number of people. Commonwealth v. Gomes, 11 Mass. App. Ct. 933, 933-934 (1981); Commonwealth v.
LaPierre, 10 Mass. App. Ct. 871, 871 (1980). Contrast Commonwealth v. Walker, 442 Mass. at 197-199
(declining to adopt Proposed Mass. R. Evid. 405[a], which would permit character witnesses to testify not
only about the defendant’s reputation in the community, but also about their own opinion of the defendant’s
character).

A witness who testifies to a person’s reputation is then subject to cross-examination for impeachment
purposes “as to his awareness of rumors or reports of prior acts of misconduct by the [person], including
prior arrests or convictions, that are inconsistent or conflict with the character trait to which the witness has
testified.” Commonwealth v. Montanino, 27 Mass. App. Ct. 130, 136 (1989). The prosecution may also
present rebuttal evidence of a defendant’s bad reputation. Commonwealth v. Maddocks, 207 Mass. 152, 157
(1910).

Subsection (b). This subsection is derived from Care & Protection of Martha, 407 Mass. 319, 325 n.6
(1990). “[P]ast parental conduct [is] relevant to the issue of current parental fithess where that conduct [is]
not too remote, especially where the evidence support[s] the continuing vitality of such conduct.” Adoption
of Larry, 434 Mass. 456, 469 (2001). For example, a person’s prior criminal history as maintained by the
Commissioner of Probation (a Criminal Activity Record Information report) is admissible where character
is directly at issue, as in child custody and adoption cases. See Custody of Vaughn, 422 Mass. 590 (1996)
(domestic violence); Care & Protection of Frank, 409 Mass. 492 (1991) (substance abuse); Custody of Two
Minors, 396 Mass. 610, 621 (1986) (“prior patterns of parental neglect or misconduct”). Specific act evi-
dence may be admitted in those cases where character is directly at issue, such as negligent entrustment
actions, see Leone v. Doran, 363 Mass. 1, 13—-14, modified on other grounds, 363 Mass. 886 (1973); neg-
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ligent hiring actions, see Foster v. Loft, Inc., 26 Mass. App. Ct. 289, 290-291 (1988); and when a defendant
raises the defense of entrapment, see Commonwealth v. Buswell, 468 Mass. 92, 104-105 (2014).

Subsection (c). See Notes to Section 404(a)(2), Character Evidence; Crimes or Other Acts: Character
Evidence: Exceptions for a Defendant or Victim in a Criminal Case.
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Section 406. Routine Practice of a Business; Habit of an Individual

(a) Routine Practice of a Business. Evidence of the routine practice of a business organization or
of one acting in a business capacity, if established through sufficient proof, may be admitted to
prove that on a particular occasion the organization or individual acted in accordance with the
routine practice.

(b) Individual Habit. Evidence of an individual’s personal habit is not admissible to prove action
in conformity with the habit on a particular occasion.

NOTE

This section is derived from Palinkas v. Bennett, 416 Mass. 273, 276-277 (1993). “A habit is a regular
response to a repeated situation with a specific type of conduct.” Id. at 277. A trial judge has discretion in
distinguishing between a routine practice of a business and a personal habit. 1d.

Subsection (a). Evidence of a routine practice or custom of a business is admissible to prove that the
business acted in conformity therewith. See, e.g., Commonwealth v. Torrealba, 316 Mass. 24, 30 (1944)
(custom of selling goods with receipt); Santarpio v. New York Life Ins. Co., 301 Mass. 207, 210 (1938)
(custom of submitting insurance applications); Prudential Trust Co. v. Hayes, 247 Mass. 311, 314-315
(1924) (custom of sending letters).

“Massachusetts draws a distinction between evidence of personal habit and evidence of
business habit or custom. Evidence of a person’s habits is inadmissible to prove whether
an act was performed in accordance with the habit. . . . [F]or the purpose of proving that one
has or has not done a particular act, it is not competent to show that he has or has not been
in the habit of doing other similar acts. Despite this rule, evidence of business habits or
customs is admissible to prove that an act was performed in accordance with the habit. . . .
The fact that a habit is done by only one individual does not bar it from being a business
habit.” (Quotation and citations omitted.)

Palinkas v. Bennett, 416 Mass. 273, 276 (1993). See Ladd v. Scudder Kemper Invs., Inc., 433 Mass. 240,
243 (2001) (business includes sole proprietorship); Mumford v. Coghlin, 249 Mass. 184, 188 (1924) (no-
tary’s procedure of protesting notes); Mayberry v. Holbrook, 182 Mass. 463, 465 (1903) (physician’s records
of rendering services). A person is competent to testify about a routine business practice if the person is
familiar with the practice. O’'Connor v. SmithKline Bio-Science Labs., Inc., 36 Mass. App. Ct. 360, 365
(1994). Cf. Section 601, Competency.

Subsection (b). Unlike Federal practice, evidence of an individual's personal habit is not admissible to
prove action in conformity therewith. See Davidson v. Massachusetts Cas. Ins. Co., 325 Mass. 115, 122
(1949). See also Commonwealth v. Wilson, 443 Mass. 122, 138 (2004) (owner’s personal, not business,
habit of locking door would be inadmissible); Figueiredo v. Hamill, 385 Mass. 1003, 1004—-1005 (1982)
(evidence that pedestrian accident victim habitually acted in reckless manner properly excluded).

Habit Versus Character. The distinction between habit and character is often difficult to make: habit
“is the person’s regular practice of meeting a particular kind of situation with a specific type of conduct,”
whereas character “is a generalized description of one’s disposition, or of one’s disposition in respect to a
general trait, such as honesty, temperance, or peacefulness.” Figueiredo v. Hamill, 385 Mass. at 1004,
quoting Advisory Committee Notes, Fed. R. Evid. 406.
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Section 407. Subsequent Remedial Measures

(a) Prohibited Uses. When measures are taken that would have made an earlier injury or harm less
likely to occur, evidence of the subsequent measures is not admissible to prove negligence or
culpable conduct in connection with the event.

(b) Exceptions. The court may admit this evidence for another purpose, such as impeachment or,
if disputed, proving ownership, control, or the feasibility of precautionary measures.

NOTE

This section is derived from doCanto v. Ametek, Inc., 367 Mass. 776, 780 (1975), and Simmons v. Monarch
Mach. Tool Co., 413 Mass. 205, 214 (1992), abrogated on other grounds by Vassallo v. Baxter Healthcare
Corp., 428 Mass. 1, 20-23 (1998).

Subsection (a). Evidence of the following subsequent remedial measures has been excluded: sanding
stairs or the street, Barnett v. Lynn, 433 Mass. 662, 666 n.5 (2001); National Laundry Co. v. Newton, 300
Mass. 126, 127 (1938); installation of a flashing light signal at a railroad crossing, Ladd v. New York, N.H.
& H.R. Co., 335 Mass. 117, 120 (1956); repositioning a barrier across a sidewalk, Manchester v. City of
Attleboro, 288 Mass. 492, 493 (1934); and precautions taken to avoid another collapse of a trench, Shinners
v. Proprietors of Locks & Canals on Merrimack River, 154 Mass. 168, 169-171 (1891). The rule has been
extended to exclude the results of a defendant’s investigation into the causes of an accident. See Martel
v. Massachusetts Bay Transp. Auth., 403 Mass. 1, 5 (1988).

Subsection (b). Evidence of a subsequent remedial measure is admissible to prove issues other than
negligence. See Santos v. Chrysler Corp., 430 Mass. 198, 207—-208 (1999) (manufacturer on notice of prod-
uct defect); Schaeffer v. General Motors Corp., 372 Mass. 171, 175-176 (1977) (feasibility of giving ad-
equate warnings); doCanto v. Ametek, Inc., 367 Mass. 776, 780-781 (1975) (feasibility of safety im-
provements); Reardon v. Country Club at Coonamessett, Inc., 353 Mass. 702, 704—705 (1968) (knowledge
of the danger at time of accident); Finn v. Peters, 340 Mass. 622, 625 (1960) (ownership or control over the
premises). Evidence of a preaccident remedial measure is also admissible for the same purposes. See
doCanto v. Ametek, Inc., 367 Mass. at 780; Torre v. Harris-Seybold Co., 9 Mass. App. Ct. 660, 676 (1980).

When a party offers evidence of remedial measures to prove an issue other than negligence, the judge
should determine whether it is relevant, see Section 402, General Admissibility of Relevant Evidence, and,
if so, whether the probative value of the evidence is substantially outweighed by the danger of unfair prej-
udice, see Section 403, Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time, or Other
Reason. If the judge admits the evidence, the judge should, upon request, instruct the jury that the evidence
cannot be considered as an admission of negligence or fault. See Section 105, Limiting Evidence That Is
Not Admissible Against Other Parties or for Other Purpose; Section 403, Excluding Relevant Evidence for
Prejudice, Confusion, Waste of Time, or Other Reason.
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Section 408. Compromise Offers and Negotiations in Civil Cases

(a) Prohibited Uses. Evidence of the following is not admissible—on behalf of any party—either
to prove or disprove the validity or amount of a disputed claim:

(1) furnishing, promising, or offering—or accepting, promising to accept, or offering to ac-
cept—a valuable consideration in compromising or attempting to compromise the claim or any
other claim, and

(2) conduct or a statement made during compromise negotiations about the claim.

(b) Exceptions. The court may admit this evidence for another purpose, such as proving a wit-
ness’s bias or prejudice or other state of mind, negating a contention of undue delay, or proving an
effort to obstruct a criminal investigation or prosecution.

NOTE

This section is derived from Proposed Mass. R. Evid. 408, which was adopted in principle in Morea v. Cosco
Inc., 422 Mass. 601, 603-604 (1996). But see Zucco v. Kane, 439 Mass. 503, 510 (2003) (“even if we were
to adopt the segment of [Proposed Mass. R. Evid. 408] pertaining to statements made during negotia-
tions . .."). “This rule is founded in policy, that there may be no discouragement to amicable adjustment of
disputes, by a fear, that if not completed, the party amicably disposed may be injured” (quotation and citation
omitted). Strauss v. Skurnik, 227 Mass. 173, 175 (1917).

Evidence that a defendant compromised or offered to compromise a claim arising from the same
transaction with a third person not a party to the action is not admissible to prove the defendant’s liability to
the plaintiff. Murray v. Foster, 343 Mass. 655, 659—660 (1962); Ricciutti v. Sylvania Elec. Prods., Inc., 343
Mass. 347, 349 (1961). In mitigation of damages, however, a defendant is entitled to the admission of
evidence of a settlement amount between the plaintiff and a joint tortfeasor on account of the same injury,
but such evidence is for the judge only and not the jury to consider. See Morea v. Cosco, Inc., 422 Mass. at
602—-603.

Evidence of a compromise or offer to compromise may be admitted (with limiting instructions) for a
purpose other than to prove liability or the invalidity of the claim, such as to impeach the credibility of a
witness. See Zucco v. Kane, 439 Mass. at 509-510; Cottam v. CVS Pharmacy, 436 Mass. 316, 327-328
(2002). For example, in an employment discrimination case, statements contained in settlement corre-
spondence were properly admitted as probative of the employer’s state of mind. Dahms v. Cognex Corp.,
455 Mass. 190, 199 (2009).

There can be no offer to compromise a claim unless there is indication that there is a potential lawsuit.
See Hurwitz v. Bocian, 41 Mass. App. Ct. 365, 372-373 (1996). Whether a particular conversation consti-
tutes a settlement offer or admission may require the resolution of conflicting testimony and is a preliminary
guestion for the trial judge. Marchand v. Murray, 27 Mass. App. Ct. 611, 615 (1989). See Section 104(a),
Preliminary Questions: In General. A unilateral statement that a party will “take care of” a loss will be treated
as an admission of liability, not an offer to compromise. See, e.g., Cassidy v. Hollingsworth, 324 Mass. 424,
425-426 (1949) (defendant’s statement made after accident that “I guess | owe you a fender” held to be
admission of liability); Bernasconi v. Bassi, 261 Mass. 26, 28 (1927) (defendant’s statement “| fix it up,
everything,” held to be admission of liability); Dennison v. Swerdlove, 250 Mass. 507, 508-509 (1925)
(defendant’s statement immediately after automobile accident that he would “adjust the damage to your car”
was an admission of fault). An expression of sympathy does not qualify as either an offer to compromise or
an admission of liability. See Section 409, Expressions of Sympathy in Civil Cases; Offers to Pay Medical
and Similar Expenses.
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Admissions made on the face of settlement documents are admissible. Zucco v. Kane, 439 Mass. at
510-511. Where, however, the parties “understood at [the time of the negotiations] that what was said at
that time was said without prejudice to either party,” admissions of fact will not be admissible at trial (quo-
tation omitted). Garber v. Levine, 250 Mass. 485, 490 (1925). However, evidence of conduct or statements
made during such negotiations on collateral matters are admissible for their truth. See Wagman v. Ziskind,
234 Mass. 509, 510-511 (1920); Harrington v. Lincoln, 70 Mass. 563, 567 (1855); Dickinson v. Dickinson,
50 Mass. 471, 474-475 (1845). Cf. G. L. c. 233, § 23D (admissibility of benevolent statements, writings, or
gestures relating to accident victims); Section 514, Mediation Privilege (under G. L. c. 233, § 23C, any
communication made in course of mediation proceedings and in presence of mediator are not admissible,
except where mediating labor disputes).

Cross-Reference: Section 403, Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time,
or Other Reasons.

38



ARTICLE IV. RELEVANCY AND ITS LIMITS § 409

Section 409. Expressions of Sympathy in Civil Cases; Offers to Pay
Medical and Similar Expenses

(a) Expressions of Sympathy in Civil Cases. Statements, writings, or benevolent gestures ex-
pressing sympathy or a general sense of benevolence relating to the pain, suffering, or death of a
person involved in an accident and made to such person or to the family of such person shall be
inadmissible as evidence of an admission of liability in a civil action.

(b) Payment of Medical and Similar Expenses. Evidence of furnishing, promising to pay, or
offering to pay medical, hospital, or similar expenses resulting from an injury is not admissible to
prove liability for the injury.

(c) Medical Malpractice Claims. Any expression of benevolence, regret, apology, sympathy,
commiseration, condolence, compassion, mistake, error, or a general sense of concern made by a
health care provider, a facility, or an employee or agent of a health care provider or facility to the
patient, a relative of the patient, or a representative of the patient, and that relates to an unantici-
pated outcome, shall be inadmissible as evidence in a medical malpractice action, unless the maker
of the statement, or a defense expert witness, when questioned under oath during the litigation
about facts and opinions regarding any mistakes or errors that occurred, makes a contradictory or
inconsistent statement as to material facts or opinions, in which case the statements and opinions
made about the mistake or error shall be admissible for all purposes.

NOTE

Subsection (a). This subsection is taken verbatim from G. L. c. 233, § 23D. See Gallo v. Veliskakis, 357
Mass. 602, 606 (1970); Casper v. Lavoie, 1 Mass. App. Ct. 809, 810 (1973). See also Denton v. Park Hotel,
Inc., 343 Mass. 524, 528 (1962) (expressions of sympathy have “no probative value as an admission of
responsibility or liability,” and “[clommon decency should not be penalized by treating such statements as
admissions”).

Subsection (b). This subsection is derived from Gallo v. Veliskakis, 357 Mass. 602, 606 (1970), and Wilson
v. Daniels, 250 Mass. 359, 364 (1924). This subsection is based on the public policy of encouraging a
person to act “as a decent citizen with proper humane sensibilities” without having to admit liability (citations
omitted). Lyons v. Levine, 352 Mass. 769, 769 (1967). Statements that accompany offers of payment are not
excluded under this section if otherwise admissible. See Gallo v. Veliskakis, 357 Mass. at 606 (defendant’s
statements of sympathy and that he would take care of the medical bills were inadmissible because they
“had no probative value as an admission of responsibility or liability” [citations omitted]). Cf. G. L. c. 231,
§ 140B (evidence of advanced payments to injured person by insurer is not admissible to prove liability).

Subsection (c). This subsection is taken nearly verbatim from G. L. c. 233, § 79L (effective November 4,
2012).
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Section 410. Pleas, Offers of Pleas, and Related Statements

(a) Prohibited Uses. In a civil or criminal case, evidence of the following is not admissible against
the defendant who made the plea or participated in the plea discussions:

(1) a guilty plea that was later withdrawn or rejected,
(2) a nolo contendere plea,
(3) an admission to sufficient facts, or

(4) a statement made in connection with, and relevant to, any of the foregoing withdrawn or
rejected pleas or admissions.

(b) Exception. The court may admit a statement described in Subsection (a)(4) in a criminal
proceeding for perjury if the defendant made the statement under oath, on the record, and with
counsel present.

NOTE

This section is taken from Mass. R. Crim. P. 12(f). Rule 12(f) bars the use in evidence in any criminal or civil
proceeding of a withdrawn guilty plea, a withdrawn plea of nolo contendere, a withdrawn admission of suf-
ficient facts, or a withdrawn offer of the same. See Mass. R. Crim. P. 12(f). But see Aetna Cas. & Sur. Co.
v. Niziolek, 395 Mass. 737, 747—-750 (1985) (guilty plea, not withdrawn, is an admission of material facts
alleged in complaint or indictment and is admissible as evidence of an admission in subsequent civil case
without having preclusive effect); Hopkins v. Medeiros, 48 Mass. App. Ct. 600, 613 (2000) (“An admission
to sufficient facts may be introduced against the defendant in a subsequently litigated civil suit arising out of
the same incident on the theory that the proceeding was the functional equivalent of a guilty plea, with the
same degree of finality” [quotations and citation omitted].); Section 801(d)(2)(A), Definitions: Statements
That Are Not Hearsay: An Opposing Party’s Statement. Except in a prosecution for perjury, the bar applies
to any statement made in the course of the plea negotiations as long as it is relevant to the negotiations. See
Mass. R. Crim. P. 12(f).

Unlike Fed. R. Evid. 410, the statements in question need not have been made to an attorney for the
prosecuting authority to qualify for exclusion. See Commonwealth v. Wilson, 430 Mass. 440, 442—443
(1999). Rule 12(f) excludes only statements made during “plea negotiations,” not the apparently broader
“plea discussions” referred to in Fed. R. Evid. 410. Id. at 443 (while statements to a detective could be
excluded under Mass. R. Crim. P. 12[f], the statements were nonetheless admissible because they were
not made during plea negotiations). On the issue of what constitutes plea negotiations, see Commonwealth
v. Smiley, 431 Mass. 477, 482 n.3 (2000) (holding there were no plea negotiations where prosecutor made
no promises, commitments, or offers and defendant did not give his statement only in consideration of a
benefit offered by prosecutor), and Commonwealth v. Luce, 34 Mass. App. Ct. 105, 111-112 (1993)
(meetings between defendant, counsel, and government officers did not constitute plea bargaining).

A refusal to plead guilty is not admissible when offered by the defendant to prove consciousness of
innocence. See Commonwealth v. DoVale, 57 Mass. App. Ct. 657, 662—663 (2003).

40



ARTICLE IV. RELEVANCY AND ITS LIMITS §411

Section 411. Insurance

Evidence that a person or entity was or was not insured against liability is not admissible to
prove whether the person or entity acted negligently or otherwise wrongfully. But the court may
admit evidence of insurance for another purpose, such as proving a witness’s bias or prejudice or
proving agency, ownership, or control.

NOTE

The first sentence of this section is derived from Goldstein v. Gontarz, 364 Mass. 800, 807-814 (1974)
(extensive discussion of principles and authorities), and Leavitt v. Glick Realty Corp., 362 Mass. 370, 372
(1972). The exclusion covers (1) evidence offered by the plaintiff that the defendant is insured, (2) evidence
offered by the defendant that the plaintiff has received third-party compensation for an injury, (3) evidence
offered by the defendant that he or she is not protected by insurance, and (4) evidence offered by the plaintiff
that he or she has no resort to insurance or other coverage for the loss. Goldstein v. Gontarz, 364 Mass. at
808-810.

The second sentence of this section is derived from Fed. R. Evid. 411 and Proposed Mass. R. Evid.
411 and is consistent with Massachusetts law. Evidence of insurance coverage may be admissible where
the issue of control over the covered premises is disputed because the jury could properly infer “that the
defendants would not have deemed it prudent to secure indemnity insurance on [an area] not within their
control, or for the careless management or defective condition of which they could not be held responsible.”
Perkins v. Rice, 187 Mass. 28, 30 (1904). A blanket insurance policy covering more than one location is not,
however, admissible to show control. See Camerlin v. Marshall, 411 Mass. 394, 398 (1991).

Evidence of insurance coverage or lack thereof may be admissible to establish the bias of a witness.
Goldstein v. Gontarz, 364 Mass. 800, 812 (1974). See Corsetti v. Stone Co., 396 Mass. 1, 16-21 (1985);
McDaniel v. Pickens, 45 Mass. App. Ct. 63, 66—-67 (1998); Commonwealth v. Danis, 38 Mass. App. Ct. 968,
968 (1995). See also Masters v. Khuri, 62 Mass. App. Ct. 467, 471-472 (2004); Harris-Lewis v. Mudge, 60
Mass. App. Ct. 480, 487-488 (2004).

Inadmissibility Due to Prejudicial Effect. Evidence of an insurance policy may still be excluded where its
prejudicial effect substantially outweighs its probative value after contemplating the effectiveness of a lim-
iting instruction. See Goldstein v. Gontarz, 364 Mass. 800, 812—-813 (1974). See also Shore v. Shore, 385
Mass. 529, 530-532 (1982) (appropriate instructions could have cured possible prejudice from excluded
evidence of insurance policy). But see McDaniel v. Pickens, 45 Mass. App. Ct. 63, 70 (1998) (raising but not
reaching the issue of “whether jurors have attained to such a level of sophistication that they can take in-
surance and related things in stride when properly instructed” [citations omitted]).

Collateral Source Rule. Evidence of collateral source payments is generally not admissible to reduce the
amount of damages recoverable, but may be admissible if probative of a relevant issue, such as im-
peaching the plaintiff's credibility or showing motive. See Corsetti v. Stone Co., 396 Mass. 1, 16-21 (1985);
Savers Prop. & Cas. Ins. Co. v. Admiral Ins. Agency, Inc., 61 Mass. App. Ct. 158, 165-166 (2004), and cases
cited; Rolanti v. Boston Edison Corp., 33 Mass. App. Ct. 516, 524-525 (1992).

The full amount of a medical or hospital bill is admissible as evidence of the reasonable value of the
services rendered to the injured person, even where the amount actually paid by a private or public insurer
is less than that amount. The actual amount paid by insurance is not admissible, but the defendant may offer
evidence to establish the range of payments accepted by that provider for that particular service. Law v.
Griffith, 457 Mass. 349, 353—354 (2010). See G. L. c. 233, § 79G. The court may instruct the jury that any
amounts paid by insurance are subject to recoupment by the payor. Scott v. Garfield, 454 Mass. 790, 801
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(2009). The amounts actually paid to the health providers by the health insurer must be redacted on medical
bills admitted into evidence. Id.

Unless it is relevant for some other purpose, evidence of a settlement with another defendant is not
admissible to reduce the amount of damages, but the court should make the appropriate deduction after the
verdict. Morea v. Cosco, Inc., 422 Mass. 601, 603 (1996). In most cases, the verdict in a motor vehicle
liability case will be reduced by the amount of any personal injury protection benefits received by the plaintiff.
G. L. c. 90, 8 34M. In a medical malpractice case, the defendant may, at a postverdict hearing, offer evi-
dence to the court as to the amount of medical bills that have been covered by insurance. The amount of any
such bills, less the amount of any premiums paid by the plaintiff for one year prior to the accrual of the cause
of action, shall be deducted from the itemized verdict. This procedure does not apply to any payor who has
subrogation rights based on any Federal law. G. L. c. 231, § 60G.
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Section 412. Sexual Behavior or Sexual Reputation (Rape-Shield
Law)

(a) Prohibited Uses. Except as otherwise provided, the following evidence is not admissible in a
civil or criminal proceeding involving alleged sexual misconduct:

(1) evidence offered to prove that a victim engaged in other sexual behavior or
(2) evidence offered to prove a victim’s sexual reputation.
(b) Exceptions. The court may admit the following evidence in a criminal case:

(1) evidence of specific instances of a victim’s sexual behavior with respect to the person
accused of the sexual misconduct;

(2) evidence of specific instances of a victim’s recent sexual behavior if offered to prove that
someone other than the defendant was the source of any physical feature, characteristic, or
condition of the victim; and

(3) evidence whose exclusion would violate the defendant’s constitutional rights.
(c) Procedure to Determine Admissibility.

(1) Motion. If a party intends to offer evidence under Subsection (b), the party must file a mo-
tion and an offer of proof.

(2) Hearing. Before admitting evidence under this section, the court must conduct a hearing, in
open court, unless the judge makes appropriate findings to support courtroom closure. The
judge must find that the weight and relevance (probative value) of the evidence is sufficient to
outweigh its prejudicial effect to the victim. The court must make and file a written finding,
but its finding must not be made available to the jury.

(d) Definition of “Victim.” In this section, “victim” includes an alleged victim.

NOTE

Subsection (a). This subsection is derived from G. L. c. 233, § 21B, and Commonwealth v. Domaingue,
397 Mass. 693, 696—700 (1986). Evidence of a victim’s sexual conduct cannot be introduced at a trial for any
of the crimes on this nonexhaustive list: G. L. c. 265, 8§ 13B, 13F, 13H, 22, 22A, 23, 24, and 24B, and
G. L.c. 272, § 29A. Evidence in the form of reputation or opinion is not admissible to prove the com-
plainant’s reputation for unchastity. See Commonwealth v. Joyce, 382 Mass. 222, 227-228 (1981) (the
rape-shield statute “reverses the common law rule under which evidence of the complainant’'s general
reputation for unchastity was admissible” [citation omitted]). Note that the cases use the terms “victim” and
“complainant” interchangeably.

“The rape-shield statute is principally designed to prevent defense counsel from eliciting evidence of the
victim’s promiscuity as part of a general credibility attack.” Commonwealth v. Fitzgerald, 412 Mass. 516, 523
(1992). “The policy rationale for this law is that evidence of the victim’s prior sexual conduct might divert
attention from the alleged criminal acts of the defendant, inappropriately putting the victim on trial” (citations
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omitted). Commonwealth v. Houston, 430 Mass. 616, 621 (2000). In Commonwealth v. Parent, 465 Mass.
395, 404-405 (2013), the Supreme Judicial Court held that the trial judge did not abuse her discretion in
ruling that a witness who overheard the victim speaking on a cell phone could testify that the victim invited
a boy to visit her on the evening of the alleged sexual assault but would not be permitted to testify that the
victim was overheard promising to engage in oral sex.

Subsection (b)(1). This subsection is taken from G. L. c. 233, § 21B. The complainant’'s prior sexual
activity with the defendant may be relevant to the issue of consent, particularly to show the complainant’s
emotion to that particular defendant. Commonwealth v. Grieco, 386 Mass. 484, 488 (1982). Cf. Com-
monwealth v. Fionda, 33 Mass. App. Ct. 316, 321-322 (1992) (provocative conversation and kissing on prior
occasion not probative of consent to intercourse on later occasion).

Subsection (b)(2). This subsection is taken from G. L. c. 233, § 21B. Prior acts with another person may
be relevant to establishing an alternative cause for the complainant’s physical condition. See, e.g., Com-
monwealth v. Fitzgerald, 402 Mass. 517, 521-522 (1988), S.C., 412 Mass. 516, 521-525 (1992) (presence
of sperm where defendant underwent a vasectomy); Commonwealth v. Cardoza, 29 Mass. App. Ct. 645,
648-649 (1990) (presence of foreign pubic hair not belonging to defendant should have been admitted).

Subsection (b)(3). This subsection is derived from Commonwealth v. Joyce, 382 Mass. 222, 227-229
(1981). The Supreme Judicial Court has stated that

“[a] defendant’s constitutional right to put forth his full defense outweighs the interests un-
derlying the rape-shield statute, however, only if he shows that the theory under which he
proceeds is based on more than vague hope or mere speculation, and he may not engage
in an unbounded and freewheeling cross-examination in which the jury are invited to in-
dulge in conjecture and supposition” (quotations and citations omitted).

Commonwealth v. Thevenin, 33 Mass. App. Ct. 588, 592-593 (1992).

“Where evidence of bias is available by other means, no evidence of the complainant’s prior sexual
history should be admitted.” Commonwealth v. Gagnon, 45 Mass. App. Ct. 584, 589 (1998). See also
Commonwealth v. Pyne, 35 Mass. App. Ct. 36, 38 (1993), citing Commonwealth v. Elder, 389 Mass. 743,
751 nn.11-12 (1983). Cf. Commonwealth v. Stockhammer, 409 Mass. 867, 875 (1991) (specific act evi-
dence may be used to demonstrate the complainant’s bias or motive to fabricate). Evidence may be used
to show that the complainant made prior false allegations of rape or abuse. See Commonwealth v. Bo-
hannon, 376 Mass. 90, 94-95 (1978) (evidence admissible where witness was the complainant at trial,
consent was central issue, complainant’s testimony was inconsistent and confused, and there was in-
dependent basis for concluding that prior allegations were false). Cf. Commonwealth v. Talbot, 444 Mass.
586, 590-591 (2005); Commonwealth v. Blair, 21 Mass. App. Ct. 625, 626—-629 (1986). A defendant may
introduce evidence that a complainant has been subjected to past sexual abuse to explain the complainant’s
inappropriate knowledge of sexual matters. See Commonwealth v. Ruffen, 399 Mass. 811, 814-817 (1987).
See also Commonwealth v. Beaudry, 445 Mass. 577, 580-586 (2005). A trial judge has discretion to admit
evidence of a complainant’s prior conviction for a sexual offense, but must take into consideration the ob-
jectives of the rape-shield statute. See Commonwealth v. Harris, 443 Mass. 714, 723-728 (2005) (harmo-
nizing G. L. c. 233, 88 21 and 21B). “The judge must determine whether the weight and relevance of the
proffered evidence of bias or motive to lie is sufficient to outweigh its prejudicial effect to the victim” (citation
omitted). Commonwealth v. Noj, 76 Mass. App. Ct. 194, 198-199 (2010) (in a prosecution for rape, trial
judge properly exercised discretion to exclude victim’s three prior convictions for prostitution because the
marginal relevance of the evidence to the defendant’s theory of fabrication was not sufficient to outweigh
its prejudicial effect on the jury, which might misuse the evidence to minimize the effect of a sexual assault
on a prostitute who also was a drug user and an alcoholic).

Conversely, “[ijn the exercise of this discretion a trial judge should consider the important policies
underlying the rape-shield statute. He should exclude evidence of specific instances of a complainant’s
sexual conduct in so far [sic] as that is possible without unduly infringing upon the defendant’s right to show
bias.” Commonwealth v. Joyce, 382 Mass. at 231.

44



ARTICLE IV. RELEVANCY AND ITS LIMITS §412

Subsection (c). This subsection is derived from G. L. c. 233, § 21B; Commonwealth v. Jones, 472 Mass.
707, 720-731 (2015); and Commonwealth v. Harris, 443 Mass. 714, 721 (2005). See Commonwealth v.
Cortez, 438 Mass. 123, 129-130 (2002); Commonwealth v. Joyce, 382 Mass. 222, 232-233 (1981)
(Braucher, J., concurring).

In Commonwealth v. Jones, 472 Mass. 707 (2015), the Supreme Judicial Court held that the Sixth
Amendment right to a public trial applies to a rape-shield hearing. Despite the language of G. L. c. 233,
§ 21B, before closing the courtroom, the court must make case-specific findings in accordance with the
four-part test articulated in Waller v. Georgia, 467 U.S. 39, 48 (1984):

“[1] the party seeking to close the hearing must advance an overriding interest that is likely
to be prejudiced; [2] the closure must be no broader than necessary to protect that interest;
[3] the trial court must consider reasonable alternatives to closing the proceeding; and [4] it
must make findings adequate to support the closure.”

Cross-Reference: Section 403, Excluding Relevant Evidence for Prejudice, Confusion, Waste of Time,

or Other Reason; Note “Validity of Claim of Privilege” to Section 511(b), Privilege Against Self-Incrimination:
Privilege of a Witness.
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Section 413. First Complaint of Sexual Assault

(a) Admissibility of First Complaint. Testimony by the recipient of a complainant’s first com-
plaint of an alleged sexual assault regarding the fact of the first complaint and the circumstances
surrounding the making of that first complaint, including details of the complaint, is admissible for
the limited purpose of assisting the jury in determining whether to credit the complainant’s tes-
timony about the alleged sexual assault, not to prove the truth of the allegations.

(b) Admissibility of Additional Reports of a Sexual Assault Under an Alternative Eviden-
tiary Basis. When otherwise admissible testimony or evidence other than the first complaint in-
cludes or implies that a report of a sexual assault was made, it may be admitted only if the trial
judge determines that (1) it serves an evidentiary purpose other than to corroborate the testimony
of the alleged victim and (2) its probative value outweighs its prejudicial effect.

NOTE

Subsection (a). This section is taken nearly verbatim from Commonwealth v. King, 445 Mass. 217,
218-219 (2005), cert. denied, 546 U.S. 1216 (2006). In Commonwealth v. King, the Supreme Judicial Court
replaced the doctrine of “fresh complaint” with that of “first complaint.” Id. at 241-248. See also Com-
monwealth v. Aviles, 461 Mass. 60, 71 (2011) (reaffirming the first complaint doctrine and explaining that it
is not an “evidentiary rule” but rather a “body of governing principles to guide a trial judge on the admissibility
of first complaint evidence”).

“The doctrine seeks to balance the interest of two competing concerns: that a complainant
(who . . . may be still a child) has her credibility fairly judged on the specific facts of the case
rather than unfairly by misguided stereotypical thinking; and that the defendant receive a
trial that is free from irrelevant and potentially prejudicial testimony.”

Commonwealth v. Arana, 453 Mass. 214, 228 (2009).

“Under the new doctrine . . . the recipient of a complainant’s first complaint of an alleged
sexual assault may testify about the fact of the first complaint and the circumstances
surrounding the making of that first complaint. The witness may also testify about the de-
tails of the complaint. The complainant may likewise testify to the details of the first com-
plaint (i.e., what she told the first complaint witness), as well as why the complaint was
made at that particular time. Testimony from additional complaint witnesses is not admis-
sible.”

Commonwealth v. King, 445 Mass. at 218-219.

Role of the Trial Judge. The following sections of this Note amplify the doctrinal framework set forth
in the guideline. Regarding this “body of governing principles,” the Supreme Judicial Court has explained
that the trial judge “is in the best position to determine the scope of admissible evidence, keeping in mind the
underlying goals of the first complaint doctrine, our established first complaint jurisprudence, and our
guidelines for admitting or excluding relevant evidence.” Commonwealth v. Aviles, 461 Mass. 60, 73 (2011).
The exercise of discretion as to whether evidence is admissible under the first complaint doctrine is fact
specific and requires the trial judge to conduct a careful and thorough analysis based on the principles set
forth in this Note. “Once a judge has carefully and thoroughly analyzed these considerations, and has de-
cided that proposed first complaint evidence is admissible, an appellate court shall review that determination
under an abuse of discretion standard.” 1d.
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Applicability of First Complaint Doctrine. The first complaint doctrine is not applicable to cases in
which neither the fact of a sexual assault nor the consent of the complainant is at issue. Commonwealth v.
King, 445 Mass. 217, 247 (2005).

“First complaint testimony, including the details and circumstances of the complaint, will be
considered presumptively relevant to a complainant’'s credibility in most sexual assault
cases where the fact of the assault or the issue of consent is contested. However, where
neither the occurrence of a sexual assault nor the complainant’s consent is at issue [i.e.,
identity of the perpetrator], the evidence will serve no corroborative purpose and will not be
admissible under the first complaint doctrine.”

Id.

Identifying the First Complaint. That the complainant’s first report of a sexual assault is abbreviated
in nature does not change its status as the first complaint. See Commonwealth v. Stuckich, 450 Mass. 449,
455-456 (2008). A first complaint witness is not disqualified from testifying where the alleged victim pre-
viously disclosed only physical abuse to that witness. Commonwealth v. Rivera, 83 Mass. App. Ct. 581, 584
(2013). While ordinarily there will be only one first complaint witness, two first complaint withesses may
testify in circumstances “where each witness testifies to disclosures years apart concerning different periods
of time and escalating levels of abuse, which constitute different and more serious criminal acts committed
over a lengthy period.” Commonwealth v. Kebreau, 454 Mass. 287, 288—289 (2009). See Commonwealth
v. Aviles, 461 Mass. 60, 71 n.9 (2011) (distinguishing Kebreau and limiting first complaint to initial disclo-
sure of “touching” where subsequent disclosure of rape could have been disclosed by complainant as part
of her first complaint). The fact that the complainant tells someone that he or she is upset, unhappy, or
scared is not a first complaint. See Commonwealth v. Murungu, 450 Mass. 441, 446 (2008). “Law en-
forcement officials, as well as investigatory, medical, or social work professionals, may testify to the com-
plaint only where they are in fact the first to have heard of the assault, and not where they have been told of
the alleged crime after previous complaints or after an official report.” Commonwealth v. King, 445 Mass.
217, 243 (2005).

The first complaint evidence could be in the form of a recorded 911 emergency telephone call or letter;
a live witness is not required. Commonwealth v. Stuckich, 450 Mass. at 455-456.

Limiting Instruction Required. Whenever first complaint evidence is admitted, whether through the
complainant or the first complaint witness, the court must give the jury a limiting instruction. Commonwealth
v. King, 445 Mass. 217, 219, 247-248 (2005). The instruction must be given contemporaneously with the
first complaint testimony and again during the final instruction. Id. at 248.

Determination of Who Is the First Complaint Witness. The determination of who is the first com-
plaint witness is a preliminary question of fact for the trial judge. Commonwealth v. Stuckich, 450 Mass. 449,
455-456 (2008). See Section 104(a), Preliminary Questions: In General.

Scope of the Doctrine. The first complaint doctrine applies only if the complainant is available for
cross-examination about the first complaint. Commonwealth v. King, 445 Mass. 217, 247 n.27 (2005). “The
timing by the complainant in making a complaint will not disqualify the evidence, but is a factor the jury may
consider in deciding whether the first complaint testimony supports the complainant’s credibility or reliabil-
ity.” Id. at 219. The first complaint doctrine applies even to cases in which there is a percipient witness (in
addition to the victim) to the sexual assault. See Commonwealth v. Hartnett, 72 Mass. App. Ct. 467, 470
(2008). An alleged victim’s inability to recall the details of the first complaint goes to the weight and not the
admissibility of the testimony by the first complaint witness. See Commonwealth v. Wallace, 76 Mass. App.
Ct. 411, 415 (2010).

The first complaint witness may “testify to the details of the complaint itself. By details, we mean that the
witness ‘may testify to the complainant’s statements of the facts of the assault.” Commonwealth v. King, 445
Mass. at 244, quoting Commonwealth v. Quincy Q., 434 Mass. 859, 874 (2001). The witness

“may testify to the circumstances surrounding the initial complaint, [including] his or her
observations of the complainant during the complaint; the events or conversations that
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culminated in the complaint; the timing of the complaint; and other relevant conditions that
might help a jury assess the veracity of the complainant’s allegations or assess the specific
defense theories as to why the complainant is making a false allegation” (citation omitted).

Id. at 246.

Complete congruence between the testimony of the complainant and the testimony of the first com-
plaint witness is not required; the first complaint witness cannot fill in missing elements in the Common-
wealth’s case. Under Section 403, the trial judge has discretion to exclude details absent from the com-
plainant’s testimony. Commonwealth v. Rivera, 83 Mass. App. Ct. 581, 586 nn.5—6 (2013).

The alleged victim is permitted to testify to what he or she told the first complaint witness and why the
complaint was made (1) when the first complaint witness or a court-approved substitute first complaint
witness testifies at trial to those details, (2) when the first complaint witness is deceased, or (3) when the
judge decides there is a compelling reason for the absence of the first complaint witness that is not the
Commonwealth’s fault. Commonwealth v. King, 445 Mass. at 245 & n.24.

A statement that qualifies as a spontaneous utterance by the victim reporting the assault also con-
stitutes first complaint evidence such that an additional first complaint witness should not be permitted to
testify, even if what that withess has to offer is more detailed or complete. Commonwealth v. McGee, 75
Mass. App. Ct. 499, 502-503 (2009); Commonwealth v. Davis, 54 Mass. App. Ct. 756, 765 (2002).

Substitution of a Witness. Where feasible, the first person told of the alleged sexual assault should
be the initial or first complaint witness to testify. Commonwealth v. King, 445 Mass. 217, 243-244 (2005). In
Commonwealth v. Murungu, 450 Mass. 441, 445-448 (2008), the Supreme Judicial Court identified two
exceptions to the first complaint doctrine. A person other than the first recipient of information from the
complainant is allowed to testify as the first complaint witness (1) if the victim’s disclosure to the “first person
does not constitute a complaint,” or (2) if the victim complains first to an individual who “has an obvious bias
or motive to . . . distort the victim’s remarks.” Id. at 446. The court explained that in Commonwealth v. King,
it had not “set forth an exhaustive list of appropriate substitutions.” Id. at 445. “Other exceptions are per-
missible based on the purpose and limitations of the first complaint doctrine.” Id. See also Commonwealth
v. Hanino, 82 Mass. App. Ct. 489, 491 (2012) (feigning).

Even when the complainant has disclosed information about the sexual assault to a person with no
obvious bias against the complainant, the trial judge has discretion to allow the Commonwealth to substitute
another witness as the first complaint witness in circumstances “where [that person] is unavailable, in-
competent, or too young to testify meaningfully . . . .” Commonwealth v. King, 445 Mass. at 243-244. See,
e.g., Commonwealth v. Roby, 462 Mass. 398, 407-408 (2012) (where two child victims initially first told each
other about defendant’s inappropriate touching, it was proper to allow first adult [and first noncomplainant]
told about the sexual assaults to testify as first complaint witness); Commonwealth v. Thibeault, 77 Mass.
App. Ct. 419, 421-423 (2010) (child’'s mother could be substituted as witness for child’'s father where father
was first person to whom child complained but he appeared to have fled the Commonwealth and could not
be located at time of trial).

Impeachment of First Complaint Witness. The court has discretion to permit the Commonwealth to
impeach the first complaint witness by means of prior inconsistent statements in circumstances in which the
court determines that the witness is feigning a lack of memory as to significant details of the first complaint.
See Commonwealth v. Hanino, 82 Mass. App. Ct. 489, 497-498 (2012) (testimony of two police officers
regarding statements made to them by first complaint withess and inconsistent with witness’s in-court tes-
timony was admissible for limited purpose of impeaching witness’s in-court testimony and thus was not
impermissible, multiple complaint hearsay).

Subsection (b). This subsection is derived from Commonwealth v. Dargon, 457 Mass. 387, 399-400
(2010); Commonwealth v. Arana, 453 Mass. 214, 224-229 (2009); and Commonwealth v. Stuckich, 450
Mass. 449, 457 (2008).

“Evidence of a subsequent complaint is not admissible simply because a separate evi-
dentiary rule applies (e.g., the statement is not hearsay, or it falls within an exception to the
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hearsay rule). If independently admissible evidence . . . serves no purpose other than to
repeat the fact of a complaint and therefore corroborate the complainant’s accusations, it is
inadmissible. However, if that evidence does serve a purpose separate and apart from the
first complaint doctrine, the judge may admit it after careful balancing of the testimony’s
probative and prejudicial value.” (Quotations and citations omitted.)

Commonwealth v. Dargon, 457 Mass. at 399-400. See also Commonwealth v. Santos, 465 Mass. 689,
700-701 (2013) (mother’s description of son’s appearance and demeanor after alleged sexual assault
admissible to show victim’s state of mind at the time); Commonwealth v. Parent, 465 Mass. 395, 403—-404
(2013) (claim of fabrication alone is insufficient to open the door to the admission of multiple complaints);
Commonwealth v. Aviles, 461 Mass. 60, 67 (2011) (admission of testimony of both complainant and first
complaint witness pertaining to subsequent disclosure inadmissible under first complaint doctrine, but error
not prejudicial as evidence was properly admitted to rebut the defendant’s suggestion that complainant’s
accusations were fabricated); Commonwealth v. McCoy, 456 Mass. 838, 851 (2010) (admission of mother’s
testimony that she and victim had conversation about assault, even without details of conversation, was
error when testimony did not serve “any additional purpose”); Commonwealth v. Starkweather, 79 Mass.
App. Ct. 791, 799-803 (2011) (applying Dargon and Arana analysis to several aspects of police involvement
and investigation); Commonwealth v. Monteiro, 75 Mass. App. Ct. 489, 495 (2009) (admission of testimony
indicating that complainant had made reports of sexual abuse to his mother, the Department of Social
Services, and the district attorney’s office, without any more details, in circumstances where the father was
the first complaint witness, was error). Contrast Commonwealth v. Santos, 465 Mass. 689, 701 (2013) (in
a prosecution for rape, the judge did not abuse her discretion in allowing the Commonwealth to introduce
testimony from the victim’s mother, a non—first complaint witness, about the victim’s appearance and
demeanor to rebut the defense’s theory that the incident was fabricated where the “testimony did not repeat
any details of the event, was relevant, and not merely cumulative of the [first complaint witness’s] testimony”);
Commonwealth v. Lawton, 82 Mass. App. Ct. 528, 536-538 (2012) (victim’s statements to SAIN [Sexual
Abuse Intervention Network] interviewer not offered as additional complaint testimony, but were inde-
pendently relevant to contradict impeachment of victim and to rebut defendant’s theory of suggestibility).

The question whether testimony concerning multiple complaints is permissible “is fact-specific and
requires, in the first analysis, a careful evaluation of the circumstances by the trial judge.” Commonwealth
v. Kebreau, 454 Mass. 287, 296 (2009). In Commonwealth v. Ramsey, 76 Mass. App. Ct. 844, 849 (2010),
the Appeals Court explained that medical records that included statements by the alleged victim pointing to
the defendant as the perpetrator of the sexual assault and statements of hospital personnel repeating the
allegations, conclusory statements of rape, and a diagnosis of incest, which the judge found admissible
under the hospital records exception to the hearsay rule, should not have been admitted at trial because the
judge had not determined that the evidence served a purpose other than to corroborate the victim and had
not carefully balanced its probative value and prejudicial effect.

“In [Commonwealth v.] Arana, [453 Mass. 214, 227 (2009)], further evidence of complaint
was admissible in order to rebut the defendant’s allegation that the complainant fabricated
the accusations to provide a basis for a civil lawsuit. In Commonwealth v. Kebreau, 454
Mass. 287, 299 (2009), such evidence was admissible because the defense exploited
discrepancies in the testimony of one of the victims and had ‘opened the door on
cross-examination’; thus ‘the Commonwealth was entitled to attempt to rehabilitate the
witness.”

Commonwealth v. Ramsey, 76 Mass. App. Ct. at 850 n.12. See also Commonwealth v. Saunders, 75 Mass.
App. Ct. 505, 509 (2009) (defense counsel cross-examined victim about reports she allegedly made that
someone other than defendant got her pregnant; this opened the door to permit the Commonwealth to offer
evidence of statements made by the victim about the defendant’s conduct to persons other than the first
complaint witness).

SAIN Evidence. A SANE (sexual abuse nurse examiner) is permitted to testify about the SAIN (Sexual
Abuse Intervention Network) evidence kit used in the examination of a person alleged to be the victim of a
sexual assault and the sexual assault examination process, provided it is either to provide background for

49



ARTICLE IV. RELEVANCY AND ITS LIMITS §413

the nurse’s testimony about the examination of the alleged victim or to lay a foundation for the admission of
physical evidence. See Commonwealth v. Dargon, 457 Mass. 387, 398 n.13 (2010). On the other hand, in
Commonwealth v. Monteiro, 75 Mass. App. Ct. 489, 493-494 (2009), the Appeals Court found that the
inclusion of testimony from a police detective who watched a tape of the SAIN interview and who described
the interview process and indicated that as a result he continued with his investigation was error because it
suggested that the SAIN interviews take place when persons are thought to be victims of sexual assault and
implied that the detective found the complainant credible. In addition, the printed forms that are filled out by
the SAIN interviewer (Forms 2 and 3) based on questions put to the alleged victim are not admissible,
because the printing suggests that a sexual assault took place. See Commonwealth v. Dargon, 457 Mass.
at 398 n.13.
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Section 414. Industry and Safety Standards

Safety rules, governmental regulations or ordinances, and industry standards may be offered
by either party in civil cases as evidence of the appropriate care under the circumstances.

NOTE

This section is derived from Torre v. Harris-Seybold Co., 9 Mass. App. Ct. 660, 671 (1980). Like the safety
rules themselves, evidence of an employee’s violation of his or her employer’s safety rules is admissible as
evidence of negligence. Lev v. Beverly Enters. Mass., Inc., 457 Mass. 234, 245 (2010). A company’'s or
industry’s “custom and practice,” even when not embodied in a written policy, is also admissible. Com-
monwealth v. Angelo Todesca Corp., 446 Mass. 128, 137-138 (2006). A violation of such rules or regula-
tions, while some evidence of negligence, is not conclusive. St. Germaine v. Prendergast, 411 Mass. 615,
620 (1992). The rule or regulation cannot, however, create a duty where none exists and is admissible only
if the harm is of the kind intended to be prevented. Lev v. Beverly Enters. Mass., Inc., 457 Mass. at 246—-247.

Cross-Reference: Section 803(17), Hearsay Exceptions; Availability of Declarant Immaterial: State-
ments of Facts of General Interest; Section 803(18), Hearsay Exceptions; Availability of Declarant Imma-
terial: Learned Treatises.
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(a) General Duty to Give Evidence. A privilege is an exception to the general duty of a witness to offer
evidence. Commonwealth v. Corsetti, 387 Mass. 1, 5 (1982).

(b) Interpretation of Privileges. “Testimonial privileges are exceptions to the general duty imposed on all
people to testify, and therefore must be strictly construed” (quotations and citations omitted). Common-
wealth v. Oliveira, 438 Mass. 325, 330 (2002). See also Matter of a Grand Jury Subpoena, 430 Mass. 590,
593-594, 597-599 (2000); Commonwealth v. Corsetti, 387 Mass. 1, 5 (1982). In criminal cases, even
statutory privileges may be pierced when necessary to preserve a defendant’s constitutional rights. See
Commonwealth v. Dwyer, 448 Mass. 122, 144 (2006).

(c) Most Privileges Are Not Self-Executing. Most privileges require “some action by the patient or cli-
ent . . . to ‘exercise’ the privilege.” Commonwealth v. Oliveira, 438 Mass. 325, 331 (2002) (psychotherapist-
patient privilege). See Commonwealth v. Pelosi, 441 Mass. 257, 261 (2004) (social worker—client privilege);
District Attorney for Plymouth Dist. v. Board of Selectmen of Middleborough, 395 Mass. 629, 633-634 (1985)
(attorney-client privilege); Commonwealth v. Brennan, 386 Mass. 772, 780 (1982) (privilege against self-
incrimination). The Legislature can create a privilege that is automatic and that does not require any action
on the part of the holder of the privilege. See Commonwealth v. Oliveira, 438 Mass. at 331 n.7 (“the sexual
assault counsellor-victim privilege created by G. L. c. 233, § 20J . . . does not suggest that the victim need
do anything to ‘exercise’ the privilege contained therein, or to ‘refuse’ to disclose the communications, or to
‘prevent’ the counsellor from disclosing the communications.”). See also Borman v. Borman, 378 Mass. 775,
787 (1979) (Code of Professional Responsibility applicable to lawyers is self-executing). In the case of a
privilege that is not self-executing, it may be appropriate for the proponent of the privilege to temporarily
assert the privilege pending notice to the party which holds the privilege. See Commonwealth v. Oliveira,
438 Mass. at 332 n.8.

(d) Confidentiality Versus Privilege. There is a distinction between a duty of confidentiality and an evi-
dentiary privilege. See Commonwealth v. Vega, 449 Mass. 227, 229 n.7 (2007), citing Commonwealth v.
Brandwein, 435 Mass. 623, 628 n.7 (2002). A duty of confidentiality obligates one, such as a professional,
to keep certain information, often about a client or patient, confidential. It also may impose an obligation on
a State agency. See G. L.c. 66A, 881, 2. See also G. L. c. 233, § 20M (confidential communication
between human trafficking victim and victim's caseworker).

“A provider’s obligation to keep matters confidential may stem from a statute imposing such an ob-
ligation (oftentimes with a host of exceptions to that obligation), or may arise as a matter of professional
ethics.” Commonwealth v. Oliveira, 438 Mass. 325, 335 (2002). When a duty of confidentiality is set forth in
a statute, there may or may not be an accompanying evidentiary privilege. See Commonwealth v. Vega, 449
Mass. at 233-234 (holding that G. L. c. 112, § 172, imposes a duty of confidentiality and creates an evi-
dentiary privilege). Sometimes, the duty of confidentiality and the corresponding evidentiary privilege are set
forth in separate statutes. See, e.g., G. L. c. 112, 88 135A and 135B (social workers), and G. L. c. 112,
8§ 129A, and G. L. c. 233, § 20B (psychologists and psychotherapists). In other cases, the duty of confi-
dentiality and a privilege exist in the same statute. See Commonwealth v. Vega, 449 Mass. at 232, citing
G. L. c. 233, § 20J (sexual assault counselors) and G. L. c. 233, § 20K (domestic violence counselors).

In some circumstances, when a provider breaches a duty of confidentiality, the absence of an ac-
companying evidentiary privilege may permit a party in litigation to gain access to the information or to offer
it in evidence. See Commonwealth v. Brandwein, 435 Mass. at 628-629 (access to information improperly
disclosed by a nurse in violation of her professional duty of confidentiality was not otherwise covered by an
evidentiary privilege); Commonwealth v. Senior, 433 Mass. 453, 457 n.5 (2001) (noting the distinction be-
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tween the confidentiality of medical and hospital records under G. L. c. 111, § 70, and the absence of a
physician-patient privilege).

(e) Impounding Versus Sealing. In Pixley v. Commonwealth, 453 Mass. 827 (2009), the Supreme Judicial
Court addressed the difference between impounding and sealing:

“The terms ‘impounded’ and ‘sealed’ are closely related and often used interchangeably,
but are meaningfully different. Under the Uniform Rules o[n] Impoundment Procedure 1708
(LexisNexis 2008), which governs impoundment in civil proceedings and guides practice in
criminal matters as well, ‘impoundment’ means ‘the act of keeping some or all of the pa-
pers, documents, or exhibits, or portions thereof, in a case separate and unavailable for
public inspection.” Rule 1 of the Uniform Rules o[n] Impoundment Procedure. Conse-
qguently, an order of impoundment prevents the public, but not the parties, from gaining
access to impounded material, unless otherwise ordered by the court. A document is
normally ordered ‘sealed’ when it is intended that only the court have access to the doc-
ument, unless the court specifically orders limited disclosure. Therefore, we directed in
Commonwealth v. Martin, [423 Mass. 496, 505 (1996),] that the record of the in camera
hearing ‘should be kept, under seal.” Similarly, we ordered that privileged psychological or
counseling records of an alleged victim of a sexual assault be ‘retained in court under seal,’
but permitted defense counsel to have access pursuant to a strict protective order. Com-
monwealth v. Dwyer, 448 Mass. 122, 146 (2006).”

Pixley v. Commonwealth, 453 Mass. at 836 n.12. Martin hearings are discussed in the Note to Sec-
tion 511(b), Privilege Against Self-Incrimination: Privilege of a Witness. The Lampron-Dwyer protocol is
summarized in Section 1108, Access to Third-Party Records Prior to Trial in Criminal Cases (Lampron-
Dwyer Protocol).

(f) Examples of Relationships in Which There May Be a Duty to Treat Information as Confidential
Even Though There Is No Testimonial Privilege. Examples include the following:

(1) Patient Medical Information. There is no doctor-patient privilege recognized under Massachusetts
law. Bratt v. International Business Machs. Corp., 392 Mass. 508, 522-523 n.22 (1984). See also Com-
monwealth v. Senior, 433 Mass. 453, 456457 (2001); Tower v. Hirschhorn, 397 Mass. 581, 588 (1986).
However, physicians have a duty not to make out-of-court disclosures of medical information about the patient
without the patient’s consent, Alberts v. Devine, 395 Mass. 59, 67—68, cert. denied sub nom., Carroll v.
Alberts, 474 U.S. 1013 (1985), unless disclosure is necessary to meet a serious danger to the patient or
others. Id. A breach of doctor-patient confidentiality does not require exclusion of the evidence, Com-
monwealth v. Senior, 433 Mass. at 457 n.5, citing Schwartz v. Goldstein, 400 Mass. 152, 153 (1987), but
may subject the offending doctor to an action for damages. Alberts v. Devine, 395 Mass. at 65—69.

(2) Student Records. “There is no privilege which would prevent the introduction of relevant school
records in evidence at a trial.” Commonwealth v. Beauchemin, 410 Mass. 181, 185 (1991). However, the
Legislature has recognized that privacy interests are at stake. School records pertaining to specific indi-
viduals are not subject to disclosure under our public records law if disclosure “may constitute an unwar-
ranted invasion of personal privacy.” G. L. c. 4, § 7, Twenty-sixth (c). See also G. L. c. 66, § 10. Access to
student records is also restricted under regulations promulgated by the State board of education pursuant to
G. L.c. 71, § 34D. See Commonwealth v. Buccella, 434 Mass. 473, 477 (2001) (third persons may access
“student records” only with written consent from student or student’s parents unless an exception prom-
ulgated by regulation applies).

(3) Special Needs Student Records. Records of the clinical history and evaluations of students with
special needs created or maintained in accordance with G. L. ¢. 71B “shall be confidential.” G. L. c. 71B,
§3.

(4) News Sources and Nonpublished Information. Before ordering a reporter to divulge a source
and the information gathered, a judge must “consider the effect of compelled disclosure on values under-
lying the First Amendment and art. 16.” Petition for Promulgation of Rules Regarding the Protection of
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Confidential News Sources & Other Unpublished Info., 395 Mass. 164, 171 (1985). Accordingly, a judge
must balance the public interest in the use of every person’s evidence against the public interest in pro-
tecting the free flow of information. Matter of a John Doe Grand Jury Investigation, 410 Mass. 596, 599
(1991). See also Ayash v. Dana-Farber Cancer Inst., 443 Mass. 367, 403 n.33 (2005).

(5) Certain Documents, Records, and Reports. A nonexhaustive list of confidentiality statutes in-
cludes the following:

G. L. c. 4, § 6, Twenty-sixth (documents and records);
G. L. c. 6, § 167 et seq. (Criminal Offender Record Information [C.O.R.L]);

G. L. c. 41, 8 97D (reports of rape and sexual assault);

G. L. c. 66A, 881, 2 (personal data held by Commonwealth agencies);
G. L.c. 111, 88 70, 70E (hospital records);

G. L. c. 111, § 70F (HIV test results);

G. L. c. 111, § 70G (genetic testing);

G. L. c. 111B, § 11 (alcohol treatment);

G. L. c. 111E, § 18 (drug treatment);

G. L. c. 112, § 129A (psychologist-patient communications);

G. L. c. 119, § 51E (Department of Children and Families records);
G. L. c. 119, 88 60—60A (juvenile records);

G. L. c. 123, §8 36—36A (Department of Mental Health records);

G. L. c. 123B, § 17 (Department of Developmental Services records);
G. L. c. 127, § 29 (Department of Correction records);

G. L.c. 127, § 130 (parole board); and

G. L. c. 148, § 32 (fire insurance).

There are also numerous regulations (Code Mass. Regs.) which contain confidentiality requirements.

(6) Applicability of Federal Law. The Constitution of the United States or an act of Congress may
govern the applicability of a privilege in Massachusetts State courts. See, e.g., 23 U.S.C. § 409 (protecting
from disclosure in discovery or at trial and in Federal or State court proceedings information “compiled or
collected” in connection with certain Federal highway safety programs); Pierce County v. Guillen, 537 U.S.
129, 146-148 (2003) (23 U.S.C. §409 is a valid exercise of congressional power under the commerce
clause and is binding on the States). Accord Boyd v. National R.R. Passenger Corp., 62 Mass. App. Ct. 783,
795-797 (2005). Access to records also may be restricted by Federal law. See, e.g., Commonwealth v.
Nathaniel N., 54 Mass. App. Ct. 200, 206 (2002); Health Insurance Portability and Accountability Act (of
1996) (HIPAA), Pub. L. No. 104-191 (codified as amended at 42 U.S.C. § 1320d et seq.).

(g) Production of Presumptively Privileged Records from Nonparties Prior to Trial in Criminal Cases.
Whenever a party in a criminal case seeks production of any records (privileged or nonprivileged) from
nonparties prior to trial, Mass. R. Crim. P. 17(a)(2) must be satisfied. Commonwealth v. Lampron, 441 Mass.
265, 268 (2004). See also Commonwealth v. Odgren, 455 Mass. 171, 187 (2009). When Mass. R. Crim.
P. 17(a)(2) has been satisfied and a nonparty has produced records to the court, the protocol set forth in
Commonwealth v. Dwyer, 448 Mass. 122, 139-147 (2006), governs review or disclosure of presumptively
privileged records by defense counsel. To reference the forms promulgated by the Supreme Judicial Court,
see http://perma.cc/A5WM-J4ANE.

Cross-Reference: Section 1108, Access to Third-Party Records Prior to Trial in Criminal Cases
(Lampron-Dwyer Protocol).
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(h) Nonevidentiary Privileges. There are certain so-called privileges which concern nonevidentiary areas.
Basically, they are defenses to suit and include the following:

(1) Immunity from Liability (Litigation Privilege). Written or oral communications made by a party,
witness, or attorney prior to, in the institution of, or during and as a part of a judicial proceeding involving said
party, withess, or attorney are absolutely privileged even if uttered maliciously or in bad faith. See Correllas
v. Viveiros, 410 Mass. 314, 319-321 (1991); Sriberg v. Raymond, 370 Mass. 105, 108 (1976); Mezullo v.
Maletz, 331 Mass. 233, 236 (1954). The absolute privilege applies to statements made in a letter by an
employee to a former employer explaining that the reason for his or her resignation was sexual harassment
and indicating an intention to pursue the matter with the Equal Employment Opportunity Commission (EEOC)
and the Massachusetts Commission Against Discrimination (MCAD). Further, the absolute privilege ex-
tends to similar statements made in a subsequent filing with the EEOC. Visnick v. Caulfield, 73 Mass. App.
Ct. 809, 812-813 (2009). The absolute privilege is based on the view that “it is more important that wit-
nesses be free from the fear of civil liability for what they say than that a person who has been defamed by
their testimony have a remedy.” Aborn v. Lipson, 357 Mass. 71, 72 (1970). Accord Hoar v. Wood, 44 Mass.
193, 196-198 (1841) (same point with reference to statements by an attorney at trial). Contrast Kobrin v.
Gastfriend, 443 Mass. 327, 342 n.17 (2005) (Anti-SLAPP statute, G. L. c. 231, § 59H, supersedes the
common-law immunity against allegedly defamatory statements made by an expert witness called by the
board of registration in medicine to testify against a medical doctor in a disciplinary proceeding).

A privilege attaches “[wlhere a communication to a prospective defendant relates to a proceeding
which is contemplated in good faith and which is under serious consideration.” Sriberg v. Raymond, 370
Mass. at 109.

“[Aln attorney’s statements are privileged where such statements are made by an attorney
engaged in his function as an attorney whether in the institution or conduct of litigation or in
conferences and other communications preliminary to litigation. The litigation privilege
recognized in our cases, however, would not appear to encompass the defendant attor-
neys’ conduct in counselling and assisting their clients in business matters generally.”
(Citations, quotation, and footnote omitted.)

Kurker v. Hill, 44 Mass. App. Ct. 184, 192 (1998). See Harmon Law Offices, P.C. v. Attorney Gen., 83 Mass.
App. Ct. 830, 838 (2013) (privilege not applicable because law firm failed to establish that documents sought
by attorney general related to judicial proceedings contemplated or instituted by law firm).

(2) Legislative Deliberation Privilege. Conduct or speech by a member of the Legislature in the
course of exercising the member’s duties as a legislator is absolutely privileged and cannot be the basis of
any criminal or civil prosecution. See Article 21 of the Massachusetts Declaration of Rights (“[t]he freedom
of deliberation, speech and debate, in either house of the legislature, is so essential to the rights of the
people, that it cannot be the foundation of any accusation or prosecution, action or complaint, in any other
court or place whatsoever”). This provision also establishes a privilege applicable to “the giving of a vote, to
the making of a written report, and to every other act resulting from the nature, and in the execution, of the
office.” Coffin v. Coffin, 4 Mass. 1, 27 (1808).

(3) Fair Report Privilege. The fair report privilege is a common-law rule that protects from liability the
republisher of a newsworthy account of one person’s defamation of another so long as it is fair and accurate.
See Howell v. Enterprise Publ. Co., LLC, 455 Mass. 641, 650-651 (2010), and cases cited.

“The privilege recognizes that (1) the public has a right to know of official government
actions that affect the public interest, (2) the only practical way many citizens can learn of
these actions is through a report by the news media, and (3) the only way news outlets
would be willing to make such a report is if they are free from liability, provided that their
report was fair and accurate.”

ELM Med. Lab, Inc. v. RKO Gen., Inc., 403 Mass. 779, 782 (1989).

“The privilege is not absolute” and “may be ‘be vitiated by misconduct on the newspapers’ part, but that
misconduct must amount to more than negligent, or even knowing, republication of an inaccurate official
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statement. To defeat the privilege, a plaintiff must either show that the publisher does not give a fair and
accurate report of the official statement [or action], or malice.” Howell v. Enterprise Publ. Co., LLC, 455
Mass. at 651 n.8, quoting Yohe v. Nugent, 321 F.3d 35, 44 (1st Cir. 2003). Newspapers are on “solid ground”
when they report on “formal (as opposed to informal) governmental (as opposed to private) proceedings and
actions.” Howell v. Enterprise Publ. Co., LLC, 455 Mass. at 655-656. In such cases, “the privilege extends
to reports of official actions based on information provided by nonofficial third-party sources.” Id. at 658.

“If, however, the source is an unofficial or anonymous one, a report based on that source
runs a risk that the underlying official action will not be accurately and fairly described by the
source, and therefore will not be protected by the privilege, or that the information provided
will go beyond the bounds of the official action and into unprivileged territory” (footnote
omitted).

Id. at 659. “Whether a report was fair and accurate is a matter of law to be determined by a judge unless
there is a basis for divergent views” (citation omitted). Id. at 661.

(4) Communications with Board of Bar Overseers and Bar Counsel. In Bar Counsel v. Farber, 464
Mass. 784, 787 (2013), the Supreme Judicial Court interpreted S.J.C. Rule 4:01, § 9, to provide a com-
plainant with “absolute immunity from any civil liability with respect to his complaint and its allegations
and . . . with respect to testimony that the complainant may provide in the course of a proceeding before a
hearing committee of the board.” I1d. at 787. The court further explained that the rule does not extend this
immunity to statements made or testimony provided by the complainant “to a person or entity outside a bar
discipline proceeding.” Id. This is true even when the communication to someone outside a bar disciplinary
proceeding is identical to the protected communication. Id. at 793.

(5) Legitimate Business Interest. There is a conditional privilege to publish defamatory matter if the
publication is reasonably necessary to the protection or furtherance of a legitimate business interest. Bratt
v. International Business Machs. Corp., 392 Mass. 508, 512-513 (1984). The business interest privilege
applies to protect communications between two parties with a common interest in the subject matter of the
communication. Downey v. Chutehall Constr. Co., 86 Mass. App. Ct. 660, 666 (2014).
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Section 501. Privileges Recognized Only as Provided

Except as otherwise provided by constitution, statute, rules promulgated by the Supreme Ju-
dicial Court, or the common law, no person has a privilege to

(a) refuse to be a witness,
(b) refuse to disclose any matter,
(c) refuse to produce any object or writing, or

(d) prevent another from being a witness or disclosing any matter or producing any object or
writing.

NOTE

This section, which is taken nearly verbatim from Proposed Mass. R. Evid. 501, reflects Massachusetts
practice. Subsections (a), (b), and (c) follow the “longstanding principle that the public . . . has a right to
every man’s evidence” (quotations omitted). Matter of Roche, 381 Mass. 624, 633 (1980). See also
G. L. c. 233, § 20 (“[a]ny person of sufficient understanding, although a party, may testify in any proceeding,
civil or criminal, in court or before a person who has authority to receive evidence”).

“A witness may not decline to respond to a proper question on the ground that his answer
might embarrass him (or another). . .. Nor can fear of harm to the witness generally be
offered as an excuse for declining testimony. Relief of witnesses on this ground would
encourage intimidation of those in possession of information and proclaim a sorry confes-
sion of weakness of the rule of law” (citation omitted).

Commonwealth v. Johnson, 365 Mass. 534, 543-544 (1974). Subsection (d) is derived from Common-
wealth v. Edwards, 444 Mass. 526, 536 (2005) (“forfeiture by wrongdoing” doctrine adopted).

The Supreme Judicial Court has the power to create privileges under the common law. Babets v.
Secretary of Human Servs., 403 Mass. 230, 234 (1988). However, the creation of a new privilege or the
expansion of an existing privilege is usually left to the Legislature, which is better equipped to weigh com-
peting social policies or interests. Matter of a Grand Jury Subpoena, 430 Mass. 590, 597-598 (2000).

Address of Witness. A party seeking to elicit information about the home or employment address of a
witness must demonstrate that the information is relevant in accordance with Section 402, General Ad-
missibility of Relevant Evidence. However, “the very starting point in exposing falsehood and bringing out the
truth through cross-examination must necessarily be to ask the witness who he is and where he lives”
(quotations and citation omitted). Smith v. Illinois, 390 U.S. 129, 131 (1968). Nonetheless, such evidence
may be excluded if the trial judge makes a preliminary finding that any relevance is outweighed by the risks
to the safety of the withess. See Commonwealth v. McGrath, 364 Mass. 243, 250-252 (1973). In a criminal
case, the trial judge must weigh the safety concerns of the witness against the defendant’s right to con-
frontation. See McGrath v. Vinzant, 528 F.2d 681, 685 (1st Cir. 1976). A witness’s general concerns for
privacy or personal safety, without more, are not sufficient to overcome the defendant’s right to confrontation
under Article 12 of the Massachusetts Declaration of Rights and the Sixth Amendment. See Commonwealth
v. Johnson, 365 Mass. 534, 544-547 (1974). See also Commonwealth v. Francis, 432 Mass. 353, 357
(2000) (In a murder case, Supreme Judicial Court relied on McGrath and upheld trial judge’s ruling that
“defense counsel could ask Rodriguez whether he was engaged in an occupation other than selling drugs,
but not his specific employment or his employment address, and whether he now lived in western Mas-
sachusetts or in Connecticut, but not his city of residence or residential address. He also prohibited de-
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fense counsel from investigating these matters.”); Commonwealth v. Righini, 64 Mass. App. Ct. 19, 25-26
n.5 (2005) (relying on reasoning of McGrath to explain why criminal defendants are ordinarily not entitled to
obtain dates of birth of police witnesses). The existence of valid safety concerns on the part of a witness may
be inherent in the nature of the criminal charges. Commonwealth v. Francis, 432 Mass. at 358 n.3.
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Section 502. Attorney-Client Privilege

(a) Definitions. As used in this section, the following words shall have the following meanings:

(1) A “client” is a person, public officer, or corporation, association, or other entity, either
public or private, who is rendered professional legal services by an attorney, or who consults
an attorney with a view to obtaining professional legal services.

(2) A “representative of the client” may include the client’s agent or employee.
(3) An “attorney” is a person who is authorized to practice law.

(4) A “representative of the attorney” is one used by the attorney to assist the attorney in
providing professional legal services.

(5) A communication is “confidential” if it is not intended to be disclosed to third persons
other than those to whom disclosure is made to obtain or provide professional legal services
to the client, and those reasonably necessary for the transmission of the communication.

(b) General Rule of Privilege. A client has a privilege to refuse to disclose and to prevent others
from disclosing confidential communications made for the purpose of obtaining or providing
professional legal services to the client as follows:

(1) between the client or the client’s representative and the client’s attorney or the attorney’s
representative,

(2) between the client’s attorney and the attorney’s representative,
(3) between those involved in a joint defense,

(4) between representatives of the client or between the client and a representative of the client,
or

(5) among attorneys and their representatives representing the same client.

(c) Who May Claim the Privilege. The privilege may be claimed by the client, the client’s
guardian or conservator, the personal representative of a deceased client, or the successor, trustee,
or similar representative of a corporation, association, or other organization whether or not in ex-
istence at the time the privilege is claimed. The attorney or the attorney’s representative at the time
of the communication is presumed to have authority to claim the privilege but only on behalf of the
client.

(d) Exceptions. The attorney-client privilege does not apply to the following:

(1) Furtherance of Crime or Fraud. If the services of the attorney were sought or obtained
to commit or to plan to commit what the client knew or reasonably should have known was a
crime or fraud,;
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(2) Claimants Through Same Deceased Client. As to a communication relevant to an issue
between parties who claim through the same deceased client, regardless of whether the claims
are by testate or intestate succession or by inter vivos transaction;

(3) Breach of Duty or Obligation. As to a communication relevant to an issue of breach of
duty between an attorney and client;

(4) Document Attested by an Attorney. As to a communication relevant to an issue con-
cerning an attested document to which the attorney is an attesting witness;

(5) Joint Clients. As to a communication relevant to a matter of common interest between or
among two or more clients if the communication was made by any one of them to an attorney
retained or consulted in common, when offered in an action between or among any of the
clients; or

(6) Public Officer or Agency. [Privilege not recognized]

NOTE

Introduction. The Supreme Judicial Court has defined the attorney-client privilege as follows:

“The classic formulation of the attorney-client privilege . . . is found in 8 J. Wigmore, Evi-
dence § 2292 (McNaughton rev. ed. 1961): (1) Where legal advice of any kind is sought (2)
from a professional legal adviser in his capacity as such, (3) the communications relating to
that purpose, (4) made in confidence (5) by the client, (6) are at his instance permanently
protected (7) from disclosure by himself or by the legal adviser, (8) except the protection be
waived. The purpose of the privilege is to enable clients to make full disclosure to legal
counsel of all relevant facts . . . so that counsel may render fully informed legal advice with
the goal of promot[ing] broader public interests in the observance of law and administration
of justice.” (Quotations and citations omitted.)

Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 303 (2009).

“The existence of the privilege and the applicability of any exception to the privilege is a
question of fact for the judge. The burden of proving that the attorney-client privilege applies
to a communication rests on the party asserting the privilege. This burden extends not only
to a showing of the existence of the attorney-client relationship but to all other elements in-
volved in the determination of the existence of the privilege, including (1) the communica-
tions were received from a client during the course of the client’s search for legal advice
from the attorney in his or her capacity as such; (2) the communications were made in
confidence; and (3) the privilege as to these communications has not been waived.” (Cita-
tions omitted.)

Matter of the Reorganization of Elec. Mut. Liab. Ins. Co. (Bermuda), 425 Mass. 419, 421 (1997). This priv-
ilege is not self-executing. See District Attorney for Plymouth Dist. v. Board of Selectmen of Middleborough,
395 Mass. 629, 633—634 (1985).

Subsection (a)(1). This subsection, which is taken nearly verbatim from Proposed Mass. R. Evid. 502(a)(1),
reflects Massachusetts practice. The term “client” includes more than simply natural persons. See Mass.
R. Prof. C. 1.13 (2008). See also Matter of a Grand Jury Investigation, 437 Mass. 340, 351-352 (2002);
Bays v. Theran, 418 Mass. 685, 690 (1994).
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The attorney-client privilege survives the death of the client. Matter of a John Doe Grand Jury Inves-
tigation, 408 Mass. 480, 483 (1990).

Subsection (a)(2). This subsection is derived from Ellingsgard v. Silver, 352 Mass. 34, 40 (1967) (“The
attorney-client privilege may extend to communications from the client's agent or employee to the attorney.”).
The Supreme Judicial Court has yet to determine the scope of the privilege when the client is an organiza-
tion such as a corporation. See Judge Rotenberg Educ. Ctr., Inc. v. Commissioner of the Dep’t of Mental
Retardation, 424 Mass. 430, 457 n.26 (1997) (attorney-client privilege not automatically extended to all
employees of corporation who communicate with corporation’s attorney). Cf. Messing, Rudavsky & Weliky,
P.C. v. President & Fellows of Harvard College, 436 Mass. 347, 357 (2002) (a lawyer is barred from ex parte
contact with employees of a corporation, under the rule of professional responsibility prohibiting a lawyer
from communicating with a represented party in the absence of that party’s counsel, only as to employees
who exercise managerial responsibility with regard to the subject of pending litigation, those alleged to have
committed wrongful actions at issue in the litigation, and employees with authority to make decisions about
the course of litigation or having management authority sufficient to speak for and bind the corporation).

Subsection (a)(3). This subsection is derived from Barnes v. Harris, 61 Mass. 576, 576-577 (1851).

Subsection (a)(4). This subsection, which is taken nearly verbatim from Proposed Mass. R. Evid. 502(a)(4),
reflects Massachusetts practice. In Foster v. Hall, 29 Mass. 89 (1831), the court explained that the attor-
ney-client privilege applied to communications to members of the legal profession, and also to those who
“facilitate the communication between attorney and client, as interpreters, agents, and attorneys’ clerks”
(citations omitted). Id. at 94.

Subsection (a)(5). This subsection is derived from Commissioner of Revenue v. Comcast Corp., 453 Mass.
293 (2009), and DaRosa v. City of New Bedford, 471 Mass. 446 (2015). In general, “information contained
within a communication need not itself be confidential for the communication to be deemed privileged;
rather the communication must be made in confidence—that is, with the expectation that the communication
will not be divulged.” Commissioner of Revenue v. Comcast Corp., 453 Mass. at 305. Thus,
“[clommunications between an attorney and his client are not privileged, though made privately, if it is un-
derstood that the information communicated is to be conveyed to others.” Peters v. Wallach, 366 Mass. 622,
627 (1975).

The Supreme Judicial Court, however, has recognized a derivative attorney-client privilege that “can
shield communications of a third party employed to facilitate communication between the attorney and client
and thereby assist the attorney in rendering legal advice to the client.” Commissioner of Revenue v.
Comcast Corp., 453 Mass. at 306, citing United States v. Kovel, 296 F.2d 918, 921-922 (2d Cir. 1961). See
also Hanover Ins. Co. v. Rapo & Jepsen Ins. Servs., Inc., 449 Mass. 609, 616 (2007). “The purpose of the
derivative attorney-client privilege is to maintain the [attorney-client] privilege for communications between
the attorney and the client in circumstances where a third party’s presence would otherwise constitute a
waiver of the privilege.” DaRosa v. City of New Bedford, 471 Mass. at 463—-464.

But the derivative attorney-client privilege is “sharply limited in scope.” DaRosa v. City of New Bedford,
471 Mass. at 463. “It attaches only when the third party’s role is to clarify or facilitate communications be-
tween attorney and client, as where the third party functions as a translator between the client and the at-
torney, and is therefore nearly indispensable or serves some specialized purpose in facilitating the attor-
ney-client communications” (quotations, citations, and brackets omitted). Id. “The privilege does not apply
simply because ‘an attorney’s ability to represent a client is improved, even substantially, by the assistance’
of an expert.” Id., quoting Commissioner of Revenue v. Comcast Corp., 453 Mass. at 307.

“In short, the derivative attorney-client privilege protects otherwise privileged communica-
tions between an attorney and client despite the presence of a third party where, without the
assistance of the third party, what the client says would be ‘Greek’ to the attorney, either
because the client is actually speaking in Greek or because the information provided by the
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client is so technical in nature that it might as well be spoken in Greek if there were not an
expert to interpret it for the attorney.”

DaRosa v. City of New Bedford, 471 Mass. at 463 (concluding that communications at issue failed to meet
this test because, even if third party’s analysis were “critical” to attorney’s ability to effectively represent his
client, third party was “translating” public record technical data, “not confidential communications from the
client”). See also Commissioner of Revenue v. Comcast Corp., 453 Mass. at 309 (concluding that derivative
attorney-client privilege did not apply because attorney’s “purpose in consulting [third party] was to obtain
advice about Massachusetts tax law, not to assist [attorney] with comprehending his client’s information.”).

Subsection (b). Subsections (b)(1), (2), (4), and (5) are derived from Proposed Mass. R. Evid. 502(b),
which was cited with approval in Purcell v. District Attorney for the Suffolk Dist., 424 Mass. 109, 115 (1997)
(“The attorney-client privilege applies only when the client’'s communication was for the purpose of facili-
tating the rendition of legal services.”). See McCarthy v. Slade Assocs., Inc., 463 Mass. 181, 191 n.21 (2012)
(privilege applies to confidential communications by attorney as well as client). Subsection (b)(3) is derived
from Hanover Ins. Co. v. Rapo & Jepsen Ins. Servs., Inc., 449 Mass. 609, 614-617 (2007), where the Su-
preme Judicial Court recognized the “common interest doctrine” and adopted the principle of the Re-
statement (Third) of the Law Governing Lawyers 8§ 76(1) (2000), which states as follows:

“If two or more clients with a common interest in a litigated or nonlitigated matter are rep-
resented by separate lawyers and they agree to exchange information concerning the
matter, a communication of any such client that otherwise qualifies as privileged . . . that
relates to the matter is privileged as against third persons. Any such client may invoke the
privilege, unless it has been waived by the client who made the communication.”

This principle expresses the component of the doctrine known as “joint defense agreements,” “joint defense
privilege,” or “joint prosecution privilege.” See also Proposed Mass. R. Evid. 502(b)(3). In Hanover Ins. Co.
v. Rapo & Jepsen Ins. Servs., Inc., 449 Mass. at 618, the Supreme Judicial Court explained that the
common-interest doctrine depends on communications that are protected by the attorney-client privilege
and is simply an exception to the waiver of the privilege. Thus, there is no requirement of a writing. 1d. at 618.
The court also explained that the legal interests of the parties do not have to be identical in order for the
common-interest doctrine to apply. Parties will be deemed to have a common interest when they “share a
sufficiently similar interest and attempt to promote that interest by sharing a privileged communication”
(quotation and citation omitted). 1d. at 619. Finally, the Supreme Judicial Court also noted that Section 76(2)
of the Restatement is consistent with Massachusetts law. Id. at 614 n.4. Section 76(2) states that “[u]nless
the clients have agreed otherwise, a communication described in Subsection (1) is not privileged as be-
tween clients described in Subsection (1) in a subsequent adverse proceeding between them.” Id., quoting
Restatement (Third) of the Law Governing Lawyers § 76(2) (2000).

Subsection (c). This subsection, which is taken nearly verbatim from Proposed Mass. R. Evid. 502(c),
reflects Massachusetts practice. See District Attorney for the Norfolk Dist. v. Magraw, 417 Mass. 169,
172-173 (1994). In the case of litigation between a corporation and its shareholders, the corporation may
assert the privilege against a shareholder whose interests are opposed to the corporation’s interests,
because the privilege belongs to the corporation and not to the individual shareholders. See Chambers v.
Gold Medal Bakery, Inc., 464 Mass. 383, 392 (2013); Clair v. Clair, 464 Mass. 205, 218 (2013). A law firm
may claim the attorney-client privilege for communications between law firm attorneys and the firm’s
in-house counsel against a client who threatens a malpractice claim against the firm if (1) the law firm has
designated an attorney or attorneys within the firm to represent the firm as in-house counsel; (2) the
in-house counsel has not performed any work on the client matter at issue or a substantially related matter;
(3) the time spent by the attorneys in these communications with in-house counsel is not billed to a client;
and (4) the communications are made in confidence and kept confidential. RFF Family Partnership LLP v.
Burns & Levinson LLP, 465 Mass. 702, 703 (2013).

Subsection (d)(1). This subsection is taken nearly verbatim from Proposed Mass. R. Evid. 502(d)(1), which
the Supreme Judicial Court described as an adequate definition of the crime-fraud exception to the attor-
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ney-client privilege. Purcell v. District Attorney for the Suffolk Dist., 424 Mass. 109, 112 (1997). See also
Mass. R. Prof. C. 1.6(b)(1) (1998). “Th[e] exception applies only if the client or prospective client seeks
advice or assistance in furtherance of criminal conduct.” Purcell v. District Attorney for the Suffolk Dist., 424
Mass. at 115. See Matter of a Grand Jury Investigation, 453 Mass. 453, 459 (2009) (“a client's communi-
cations to his lawyer threatening harm are privileged unless the crime-fraud exception applies”).

Subsection (d)(2). This subsection, which is taken nearly verbatim from Proposed Mass. R. Evid. 502(d)(2),
reflects Massachusetts practice. See Phillips v. Chase, 201 Mass. 444, 449 (1909).

Subsection (d)(3). This subsection, which is taken nearly verbatim from Proposed Mass. R. Evid. 502(d)(3),
reflects Massachusetts practice. See Mass. R. Prof. C. 1.6(b) (1998); GTE Prods. Corp. v. Stewart, 421
Mass. 22, 32 (1995) (there are limits to the extent to which in-house counsel may disclose client confidences
in pursuing a claim of wrongful discharge); Commonwealth v. Brito, 390 Mass. 112, 119 (1983) (“[T]rial
counsel’s obligation may continue to preserve confidences whose disclosure is not relevant to the defense
of the charge of his ineffectiveness as counsel.”).

Subsection (d)(4). This subsection, which is taken nearly verbatim from Proposed Mass. R. Evid. 502(d)(4),
reflects Massachusetts practice. See Foster v. Hall, 29 Mass. 89, 98—99 (1831).

Subsection (d)(5). This subsection, which is taken nearly verbatim from Proposed Mass. R. Evid. 502(d)(5),
reflects Massachusetts practice. See Beacon QOil Co. v. Perelis, 263 Mass. 288, 293 (1928); Thompson v.
Cashman, 181 Mass. 36, 37 (1902).

Subsection (d)(6). In Suffolk Constr. Co. v. Division of Capital Asset Mat., 449 Mass. 444, 450 (2007), the
Supreme Judicial Court held that “confidential communications between public officers and employees and
governmental entities and their legal counsel undertaken for the purpose of obtaining legal advice or as-
sistance are protected under the normal rules of the attorney-client privilege.” Thus, the Supreme Judicial
Court rejected the proposed limitation on the attorney-client privilege for public employees and govern-
mental entities found in Proposed Mass. R. Evid. 502(d)(6). Id. at 452 n.12. Additionally, the Supreme Ju-
dicial Court held that its decision in General Elec. Co. v. Department of Envil. Protection, 429 Mass. 798,
801-806 (1999), which states that under the Massachusetts public records statute, G. L. c. 66, § 10,
documents held by a State agency are not protected from disclosure under the attorney work-product
doctrine, but rather enjoy the more limited protection of the so-called “deliberative process” exemption found
in G. L. c. 4, 8 7, Twenty-sixth (d), did not limit the applicability of the attorney-client privilege as to written
communications between government officials and entities and their counsel.

“With the attorney-client privilege, the principal focus is on encouraging the client to
communicate freely with the attorney; with work-product, it is on encouraging careful and
thorough preparation by the attorney. As a result, there are differences in the scope of the
protection. For example, the privilege extends only to client communications, while work
product encompasses much that has its source outside client communications. At the
same time, the privilege extends to client-attorney communications whenever any sort of
legal services are being provided, but the work-product protection is limited to preparations
for litigation.”

Suffolk Constr. Co. v. Division of Capital Asset Mgt., 449 Mass. at 456, quoting E.S. Epstein, The Attor-
ney-Client Privilege and the Work-Product Doctrine 477 (4th ed. 2001).

Work-Product Doctrine. The work-product doctrine is not an evidentiary privilege, but rather a dis-
covery rule which

“protects a client's nonlawyer representatives, protecting from discovery documents pre-
pared by a party’s representative ‘in anticipation of litigation.” The protection is qualified, and
can be overcome if the party seeking discovery demonstrates ‘substantial need of the
materials’ and that it is ‘unable without undue hardship to obtain the substantial equivalent
of the materials by other means.” There is a further limitation: the court is to ‘protect
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against disclosure of the mental impressions, conclusions, opinions, or legal theories of an
attorney or other representative of a party concerning the litigation.” This so-called ‘opinion’
work product is afforded greater protection than ‘fact’ work product.”

Commissioner of Revenue v. Comcast Corp., 453 Mass. 293, 314 (2009), quoting Mass. R. Civ. P. 26(b)(3).

“The work product doctrine, drawn from the well-known case of Hickman v. Taylor, 329 U.S.
495 (1947), is intended to enhance the vitality of an adversary system of litigation by in-
sulating counsel’s work from intrusions, inferences, or borrowings by other parties as he
prepares for the contest. Originally developed in connection with civil litigation, the doctrine
has been extended to criminal cases. United States v. Nobles, 422 U.S. 225, 238 (1974).”
(Citations omitted.)

Ward v. Peabody, 380 Mass. 805, 817 (1980). It is codified in Massachusetts and applicable in both civil and
criminal cases. See Mass. R. Civ. P. 26(b)(3); Mass. R. Crim. P. 14(a)(5). The protections afforded by the
work-product doctrine can be waived by the attorney. Adoption of Sherry, 435 Mass. 331, 336 (2001). See
also Matter of the Reorganization of Elec. Mut. Liab. Ins. Co. (Bermuda), 425 Mass. 419, 423 (1997) (no
waiver when disclosure of work-product is due to inadvertence and adequate steps were taken to maintain
the confidentiality of the information).

Scope of the Work-Product Doctrine in the Public Records Context. In DaRosa v. City of New
Bedford, 471 Mass. 446 (2015), the Supreme Judicial Court addressed the work-product doctrine as it
applies to public records:

“[O]pinion work product that was prepared in anticipation of litigation or for trial by or for a
party or party representative is protected from discovery to the extent provided under Mass.
R. Civ. P. 26(b)(3), even where the opinion work product has been made or received by a
State or local government employee. So is fact work product that is prepared in anticipation
of litigation or for trial where it is not a reasonably completed study or report, or, if it is
reasonably completed, is interwoven with opinions or analysis leading to opinions. Other
fact work product that has been made or received by a State or local government employee
must be disclosed in discovery, even if it would be protected from discovery under
rule 26(b)(3) were it not a public record.”

DaRosa v. City of New Bedford, 471 Mass. at 462. If any work product is not a “public record” because it falls
within the exemption found in G. L. c. 4, 8 7, Twenty-sixth (d) (or any another exemption), the work product
may not be ordered to be produced in discovery unless the third-party defendants have made the required
showing of need to justify disclosure of this work product under Mass. R. Civ. P. 26(b)(3). Id. at 464.

Burden of Proof. Initially, the burden is on the party asserting the work-product doctrine to demon-
strate that the document was prepared in anticipation of litigation. If that burden is met, the burden shifts to
the party seeking access to the document to prove that it cannot obtain the substantial equivalent of the
document without undue hardship. If the material is opinion work product, the party seeking access to it
must make, at a minimum, a “far stronger showing of necessity and unavailability by other means.” Upjohn
Co. v. United States, 449 U.S. 383, 402 (1981). See Commissioner of Revenue v. Comcast Corp., 453 Mass.
293, 315 (2009).

In Comcast Corp., the Supreme Judicial Court further explained that the phrase “in anticipation of lit-
igation” has been defined by courts in two different ways: (1) whether the documents “are prepared ‘primarily
or exclusively to assist in litigation'—a formulation that would potentially exclude documents containing
analysis of expected litigation, if their primary, ultimate, or exclusive purpose is to assist in making the
business decision,” and (2) whether the documents “were prepared ‘because of’ existing or expected
litigation—a formulation that would include such documents, despite the fact that their purpose is not to
‘assist in’ litigation” (citation omitted). Id. at 316. In Comcast Corp., the Supreme Judicial Court adopted the
second of these two formulations as the law in Massachusetts:

“The ‘because of’ test ‘appropriately focuses on both what should be eligible for the [r]ule’s
protection and what should not.” Thus, a document is within the scope of the rule if, ‘in light
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of the nature of the document and the factual situation in the particular case, the document
can be fairly said to have been prepared because of the prospect of litigation™ (citations
omitted).

Id. at 316-317 (“a litigation analysis prepared so that a party can make an informed business decision is
afforded the protections of the work-product doctrine”; additionally, memos prepared for counsel by the
accountant that were not protected by the attorney-client privilege also fall within the scope of the opinion
work-product doctrine).

Opinion work product relating to a different case is nonetheless entitled to work-product protection,
although it may require a lesser showing to overcome the work-product rule. McCarthy v. Slade Assocs.,
Inc., 463 Mass. 181, 198 n.37 (2012).

Waiver. For issues relating to waiver, see Section 523, Waiver of Privilege.
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Section 503. Psychotherapist-Patient Privilege

(a) Definitions. As used in this section, the following words shall have the following meanings:

(1) A “patient” is a person who, during the course of diagnosis or treatment, communicates
with a psychotherapist.

(2) A “psychotherapist” is (A) a person licensed to practice medicine who devotes a substan-
tial portion of his or her time to the practice of psychiatry; (B) a person who is licensed as a
psychologist by the board of registration of psychologists or a graduate of, or student enrolled
in, a doctoral degree program in psychology at a recognized educational institution, who is
working under the supervision of a licensed psychologist; or (C) a person who is a registered
nurse licensed by the board of registration in nursing whose certificate of registration has been
endorsed authorizing the practice of professional nursing in an expanded role as a psychiatric
nurse mental health clinical specialist.

(3) “Communications” includes conversations, correspondence, actions, and occurrences
relating to diagnosis or treatment before, during, or after institutionalization, regardless of
the patient’s awareness of such conversations, correspondence, actions, and occurrences, and
any records, memoranda, or notes of the foregoing.

(b) Privilege. Except as hereinafter provided, in any court proceeding and in any proceeding pre-
liminary thereto, and in legislative and administrative proceedings, a patient shall have the privi-
lege of refusing to disclose, and of preventing a witness from disclosing, any communication,
wherever made, between said patient and a psychotherapist relative to the diagnosis or treatment
of the patient’s mental or emotional condition. This privilege shall also apply to patients engaged
with a psychotherapist in marital therapy, family therapy, or consultation in contemplation of such
therapy. If a patient is incompetent to exercise or waive such privilege, a guardian shall be ap-
pointed to act in his or her behalf under this section. A previously appointed guardian shall be au-
thorized to so act.

(c) Effect of Exercise of Privilege. Upon the exercise of the privilege granted by this section, the
judge or presiding officer shall instruct the jury that no adverse inference may be drawn therefrom.

(d) Exceptions. The privilege granted hereunder shall not apply to any of the following commu-
nications:

(1) Disclosure to Establish Need for Hospitalization or Imminently Dangerous Activity.
A disclosure made by a psychotherapist who, in the course of diagnosis or treatment of the
patient, determines that the patient is in need of treatment in a hospital for mental or emotional
illness or that there is a threat of imminently dangerous activity by the patient against himself
or herself or another person, and on the basis of such determination discloses such commu-
nication either for the purpose of placing or retaining the patient in such hospital, provided,
however, that the provisions of this section shall continue in effect after the patient is in said
hospital, or placing the patient under arrest or under the supervision of law enforcement au-
thorities;
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(2) Court-Ordered Psychiatric Exam. A disclosure made to a psychotherapist in the course
of a psychiatric examination ordered by the court, provided that such disclosure was made
after the patient was informed that the communication would not be privileged, and provided
further that such communications shall be admissible only on issues involving the patient’s
mental or emotional condition but not as a confession or admission of guilt;

(3) Patient Raises the Issue of Own Mental or Emotional Condition as an Element of
Claim or Defense. A disclosure in any proceeding, except one involving child custody,
adoption, or adoption consent, in which the patient introduces the patient’s mental or emo-
tional condition as an element of a claim or defense, and the judge or presiding officer finds
that it is more important to the interests of justice that the communication be disclosed than
that the relationship between patient and psychotherapist be protected;

(4) Party Through Deceased Patient Raises Issue of Decedent’s Mental or Emotional
Condition as Element of Claim or Defense. A disclosure in any proceeding after the death
of a patient in which the patient’s mental or emotional condition is introduced by any party
claiming or defending through, or as a beneficiary of, the patient as an element of the claim
or defense, and the judge or presiding officer finds that it is more important to the interests of
justice that the communication be disclosed than that the relationship between patient and
psychotherapist be protected,;

(5) Child Custody and Adoption Cases. A disclosure in any case involving child custody,
adoption, or the dispensing with the need for consent to adoption in which, upon a hearing in
chambers, the judge, in the exercise of his or her discretion, determines that the psychother-
apist has evidence bearing significantly on the patient’s ability to provide suitable care or
custody, and that it is more important to the welfare of the child that the communication be
disclosed than that the relationship between patient and psychotherapist be protected; pro-
vided, however, that in such cases of adoption or the dispensing with the need for consent to
adoption, a judge shall first determine that the patient has been informed that such commu-
nication would not be privileged:;

(6) Claim Against Psychotherapist. A disclosure in any proceeding brought by the patient
against the psychotherapist, and in any malpractice, criminal, or license revocation proceeding,
in which disclosure is necessary or relevant to the claim or defense of the psychotherapist; or

(7) Child Abuse or Neglect. A report to the Department of Children and Families of rea-
sonable cause to believe that a child under the age of eighteen has suffered serious physical or
emotional injury resulting from sexual abuse, pursuant to G. L. c. 119, § 51A.

(8) Exception. In criminal actions, such confidential communications may be subject to
discovery and may be admissible as evidence, subject to applicable law.

NOTE

Subsection (a). This subsection is taken nearly verbatim from G. L. c. 233, § 20B.
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Subsection (b). This subsection is taken nearly verbatim from G. L. c. 233, § 20B. The psychothera-
pist-patient privilege recognizes the critical role of confidentiality in this medical specialty. Usen v. Usen,
359 Mass. 453, 457 (1971). This privilege is not self-executing. Commonwealth v. Oliveira, 438 Mass. 325,
331 (2002).

Scope of the Privilege. “The privilege gives the patient the right to refuse to disclose and to prevent
another witness from disclosing any communication between patient and psychotherapist concerning di-
agnosis or treatment of the patient's mental condition.” Commonwealth v. Clancy, 402 Mass. 664, 667
(1988). The privilege does not protect the facts of the hospitalization or treatment, the dates, or the purpose
of the hospitalization or treatment, if such purpose does not implicate communications between the wit-
nesses and the psychotherapist. Id. See Commonwealth v. Kobrin, 395 Mass. 284, 294 (1985) (holding, in
context of grand jury investigation into Medicaid fraud, that patient diagnosis is not privileged but portions of
records that “reflect patients’ thoughts, feelings, and impressions, or contain the substance of the psycho-
therapeutic dialogue are protected”).

The privilege is evidentiary and applies only “in any court proceeding and in any proceeding preliminary
thereto and in legislative and administrative proceedings.” G. L. c. 233, § 20B. See Commonwealth v.
Brandwein, 435 Mass. 623, 628-630 (2002) (psychotherapist not prohibited by G. L. c. 233, § 20B, from
informing police of statements made to her in her office by a client who confessed to a robbery and turned
over a firearm).

Subsection (c). This subsection is taken verbatim from G. L. c. 233, § 20B.

Subsection (d)(1). This subsection is taken nearly verbatim from G. L. c. 233, § 20B(a). See Walden
Behavioral Care v. K.I., 471 Mass. 150, 154 (2015).

Subsection (d)(2). This subsection is taken nearly verbatim from G. L. c. 233, § 20B(b). See Common-
wealth v. Lamb, 365 Mass. 265, 270 (1974) (patient's communications to a psychotherapist in a court-
ordered evaluation may not be disclosed against the patient’s wishes absent a warning that the commu-
nications would not be privileged). See also Commonwealth v. Harris, 468 Mass. 429, 452 (2014) (Lamb
warnings given at the beginning of court-ordered competency evaluations should contain a warning that the
results of the competency evaluation may be used against the defendant where the defendant offers ev-
idence at trial in support of a defense of lack of criminal responsibility.).

In the absence of a court order, a Lamb-type warning is not required where the examiner is a diagnosing
or treating psychotherapist of a patient involuntarily committed to a mental health facility pursuant to
G. L.c. 123, § 12(b). Walden Behavioral Care v. K.I., 471 Mass. 150, 154 (2015). Contrast Department of
Youth Servs. v. A Juvenile, 398 Mass. 516, 524-526 (1986).

Subsection (d)(3). This subsection is taken nearly verbatim from G. L. c. 233, § 20B(c). In Commonwealth
v. Dung Van Tran, 463 Mass. 8, 20-21 (2012), the Supreme Judicial Court found that the defendant did not
put his mental or emotional condition in issue where “the defense was not that the defendant was incapable
of forming the intent necessary to support conviction but, rather, that he lacked the requisite intent to harm
another.” Id. at 20. The court held that the “Commonwealth may not introduce against a defendant state-
ments protected by the psychotherapist-patient privilege on the ground that the defendant himself placed his
mental or emotional condition in issue, unless the defendant has at some point in the proceedings asserted
a defense based on his mental or emotional condition, defect, or impairment.” Id. at 21.

Subsection (d)(4). This subsection is taken nearly verbatim from G. L. c. 233, § 20B(d).

Subsection (d)(5). This subsection is taken nearly verbatim from G. L. c. 233, § 20B(e). Upon a party's
assertion of the psychotherapist-patient privilege, the judge, and not a guardian ad litem, must inspect the
psychotherapist’s records in camera to determine whether the records are subject to the privilege. See P.W.
v. M.S., 67 Mass. App. Ct. 779, 785-786 (2006). A judge may appoint a discovery master or additional
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guardian ad litem to assist in the process of reviewing records, but the judge must make the determination
whether the privilege applies to the records. See id. at 786 & n.10.

Subsection (d)(6). This subsection is taken nearly verbatim from G. L. c. 233, § 20B(f).
Subsection (d)(7). This subsection is derived from G. L. c. 119, § 51A.
Subsection (d)(8). This subsection is derived from Commonwealth v. Dwyer, 448 Mass. 122, 145-146

(2006) (establishing protocol in criminal cases governing access to and use of material covered by statutory
privilege). See Introductory Note to Article V, Privileges and Disqualifications.
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Section 504. Spousal Privilege and Disqualification; Parent-
Child Disqualification

(a) Spousal Privilege.

(1) General Rule. A spouse shall not be compelled to testify in the trial of an indictment,
complaint, or other criminal proceeding brought against the other spouse.

(2) Who May Claim the Privilege. Only the witness-spouse may claim the privilege.

(3) Exceptions. This privilege shall not apply in civil proceedings, or in any prosecution for
nonsupport, desertion, neglect of parental duty, or child abuse, including incest.

(b) Spousal Disqualification.

(1) General Rule. In any proceeding, civil or criminal, a witness shall not testify as to private
conversations with a spouse occurring during their marriage.

(2) Exceptions. This disqualification shall not apply to
(A) a proceeding arising out of or involving a contract between spouses;
(B) a proceeding to establish paternity or to modify or enforce a support order;
(C) a prosecution for nonsupport, desertion, or neglect of parental duty;
(D) child abuse proceedings, including incest;

(E) any criminal proceeding in which a spouse has been charged with a crime against the
other spouse;

(F) a violation of a vacate, restraining, or no-contact order or judgment issued by a
Massachusetts court or a similar protection order from another jurisdiction;

(G) adeclaration of a deceased spouse if the court finds that it was made in good faith and
upon the personal knowledge of the declarant; or

(H) a criminal proceeding in which the private conversation reveals a bias or motive on the
part of a spouse testifying against his or her spouse.

(c) Parent-Child Disqualification.

(1) Definitions. As used in this subsection, the following words shall have the following
meanings:

(A) Minor Child. A “minor child” is any person under eighteen years of age.

(B) Parent. A “parent” is the natural or adoptive mother or father of the minor child re-
ferred to in Subsection (c)(1)(A).
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(2) Disqualification. An unemancipated, minor child, living with a parent, shall not testify
before a grand jury or at the trial of an indictment, complaint, or other criminal proceeding
against said parent where the victim in such proceeding is not a member of said parent’s
family and does not reside in the said parent’s household.

NOTE

Subsection (a)(1). This subsection is taken nearly verbatim from G. L. c. 233, § 20, Second.

The existence of the privilege depends on whether the spouse who asserts it is then married. The
privilege applies even if the spouse was not married at the time of the events that are the subject of the
criminal trial, and even if the spouse who asserts the privilege had testified in an earlier proceeding or trial.
See Commonwealth v. DiPietro, 373 Mass. 369, 382 (1977). There is no common-law privilege, similar to
the spousal privilege, applicable to unmarried cohabitants. Commonwealth v. Diaz, 422 Mass. 269, 274
(1996).

The privilege not to testify against a spouse applies regardless of whether the proposed testimony
would be favorable or unfavorable to the other spouse. Commonwealth v. Maillet, 400 Mass. 572, 578
(1987). The privilege is broad and it applies even though a spouse is called to give testimony concerning
“persons other than the spouse.” Matter of a Grand Jury Subpoena, 447 Mass. 88, 97 (2006).

The privilege applies to testimony at trial and not to testimony before a grand jury. See Matter of a
Grand Jury Subpoena, 447 Mass. at 99. (court finds it unnecessary to “decide whether, or to what extent, the
spousal privilege may be invoked in pretrial [or posttrial] proceedings”). But see Commonwealth v. Szerlong,
457 Mass. 858, 864 (2010) (spousal privilege applied at pretrial hearing on motion in limine). The court
should conduct a voir dire, outside the presence of the jury, and may inquire of the witness whether he or she
will assert the privilege or otherwise refuse to testify. Id. at 864 n.10, citing Commonwealth v. Fisher, 433
Mass. 340, 350 (2001). However, a “spouse cannot be forced to testify regarding [his or] her reasons for
doing so.” Id. The privilege does not apply to posttrial evidentiary hearings where the spouse is not a de-
fendant. Commonwealth v. Cotto, 471 Mass. 97, 118-119 (2015).

Subsection (a)(2). This subsection is derived from Commonwealth v. Spencer, 212 Mass. 438, 451 (1912).
See also Commonwealth v. Stokes, 374 Mass. 583, 595 (1978).

A spouse may testify against the other spouse if he or she is willing to do so. Commonwealth v.
Saltzman, 258 Mass. 109, 110 (1927). The defendant-spouse has no standing to object to his or her
spouse’s testimony. Commonwealth v. Stokes, 374 Mass. at 595. When a spouse decides to waive the
privilege and testify against his or her spouse in a criminal proceeding, the judge should be satisfied,
outside the presence of the jury, that the waiver is knowing and voluntary. Id. at 595 n.9.

Subsection (a)(3). This subsection is derived from G. L. c. 233, § 20, Second, and G. L. c. 273, § 7. See
Three Juveniles v. Commonwealth, 390 Mass. 357, 361 (1983) (privilege inapplicable in civil proceedings),
cert. denied, 465 U.S. 1068 (1984).

Subsection (b)(1). This subsection is derived from G. L. c. 233, § 20, First.

The disqualification, unlike the privilege, bars either spouse from testifying to private conversations
with the other, even where both spouses wish the communication to be revealed. Gallagher v. Goldstein,
402 Mass. 457, 459 (1988). “The contents of private conversations are absolutely excluded, but the statute
does not bar evidence as to the fact that a conversation took place” (citations omitted). Id. The disqualifi-
cation survives the death of a spouse, see Dexter v. Booth, 84 Mass. 559, 561 (1861), except in civil cases
subject to G. L. c. 233, § 65 (“In any action or other civil judicial proceeding, a declaration of a deceased
person shall not be inadmissible in evidence as hearsay or as private conversation between husband and
wife, as the case may be, if the court finds that it was made in good faith and upon the personal knowledge
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of the declarant.”). See Section 504(b)(2)(G), Spousal Privilege and Disqualification; Parent-Child Disqual-
ification: Spousal Disqualification: Exceptions.

Whether a conversation was “private” is a question of preliminary fact for the trial judge. Common-
wealth v. Stokes, 374 Mass. 583, 595 (1978). Where children are present, “[i]t is for the trial judge to de-
termine whether the conversation was overheard by the children and whether the children were ‘of sufficient
intelligence at the time to pay attention, and to understand what was being said.” 1d., quoting Freeman v.
Freeman, 238 Mass. 150, 161 (1921). In the absence of an objection, evidence of private conversations is
admissible and may be given its full probative value. Id. at 595 n.8. However, if there is an objection, the
conversation is excluded even if neither spouse objects to the conversation being admitted. Gallagher v.
Goldstein, 402 Mass. at 461; Commonwealth v. Salyer, 84 Mass. App. Ct. 346, 354 (2013).

The disqualification applies only to conversations, not to other types of communications. For example,
written communications are not included. Commonwealth v. Szczuka, 391 Mass. 666, 678 n.14 (1984). A
spouse is not barred from testifying that a conversation took place, and, as a result, that he or she did
something. See Sampson v. Sampson, 223 Mass. 451, 458—-459 (1916). The disqualification does not bar
a third person who overheard the “private conversation” from testifying to its contents. Commonwealth v.
O'Brien, 377 Mass. 772, 774-775 (1979). See also Martin v. Martin, 267 Mass. 157, 159 (1929).

“[W]ords constituting or accompanying abuse, threats, or assaults of which the other spouse is the
victim” are not regarded as private conversation for the purpose of the disqualification. Commonwealth v.
Gillis, 358 Mass. 215, 218 (1970). See also Commonwealth v. Foxworth, 473 Mass. 149, 159-160 (2015).
Complaints and exclamations of pain and suffering are also not private conversations for the purpose of the
disqualification. Commonwealth v. Jardine, 143 Mass. 567, 567-568 (1887).

The disqualification depends upon the existence of the marriage at the time of the communication; it
does not prohibit testimony by a spouse as to communications made prior to the marriage. Commonwealth
v. Azar, 32 Mass. App. Ct. 290, 304 (1992), remanded for new trial on other grounds, 435 Mass. 675 (2002).
See also Commonwealth v. Barronian, 235 Mass. 364, 366 (1920).

The Supreme Judicial Court has left open whether the disqualification would bar testimony of a
spouse when husband and wife are jointly engaged in criminal activity. Commonwealth v. Walker, 438 Mass.
246, 254 n.4 (2002).

The defendant’s constitutional right to confront withnesses may trump the statutory disqualification. “To
determine whether the [marital] disqualification should yield to the invoked constitutional rights [in a criminal
case the court] look[s] to whether the evidence at issue if admitted might have had a significant impact on
the result of the trial” (quotations and citations omitted). Commonwealth v. Perl, 50 Mass. App. Ct. 445, 453
(2000) (upholding exclusion of private conversations which would have been cumulative of other evidence).

“Where [G. L. c. 233, § 20] confers a testimonial privilege, the language of the statute is to be strictly
construed.” Matter of a Grand Jury Subpoena, 447 Mass. 88, 90 (2006).

Subsection (b)(2)(A). This subsection is derived from G. L. c. 233, § 20, First.

Subsection (b)(2)(B). This subsection is derived from G. L. c. 233, § 20, First. Spousal disqualification
does not apply in any Chapter 209C action. See G. L. c. 209C, § 16(c). It also does not apply to any action
to establish paternity, support, or both under the Massachusetts Uniform Interstate Family Support Act
(Chapter 209D), or to enforce a child support or alimony order. See G. L. c. 209D, § 3-316(h).

Subsection (b)(2)(C). This subsection is derived from G. L. c. 233, § 20, First.
Subsection (b)(2)(D). This subsection is derived from G. L. c. 233, § 20, First. See Commonwealth v.

Burnham, 451 Mass. 517, 521-522 (2008) (the statutory exception to the applicability of the marital dis-
qualification in child abuse cases applies to both civil and criminal proceedings).

Subsection (b)(2)(E). This subsection is derived from G. L. c. 233, § 20, First.
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Subsection (b)(2)(F). This subsection is derived from G. L. c. 233, § 20, First.
Subsection (b)(2)(G). This subsection is taken nearly verbatim from G. L. c. 233, § 65.
Subsection (b)(2)(H). This subsection is derived from Commonwealth v. Sugrue, 34 Mass. App. Ct. 172,

175-178 (1993), where the Appeals Court explained that the criminal defendant’s constitutional right to
confrontation and to a fair trial outweighed the public policy behind the spousal disqualification.

Subsection (c)(1)(A). This subsection is derived from G. L. c. 4, § 7, Forty-eighth.
Subsection (c)(1)(B). This subsection is derived from G. L. c. 233, § 20, Fourth.

Subsection (c)(2). This subsection is derived from G. L. c. 233, § 20, Fourth. The statutory disqualification
does not prohibit the child from testifying in a civil case, including but not limited to a divorce or custody case.

The Supreme Judicial Court has declined to recognize a testimonial privilege that parents could exer-
cise to avoid being compelled to testify in criminal proceedings about confidential communications with their
children. See Matter of a Grand Jury Subpoena, 430 Mass. 590, 590-591 (2000) (“the Legislature, in the first
instance, is the more appropriate body to weigh the relative social policies and address whether and how
such a privilege should be created”).
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Section 505. Domestic Violence Victims’ Counselor Privilege

(a) Definitions. The definitions that follow apply to this section unless the context clearly requires
otherwise.

(1) Abuse. “Abuse” means causing or attempting to cause physical harm; placing another in
fear of imminent physical harm; or causing another to engage in sexual relations against his or
her will by force, threat of force, or coercion.

(2) Confidential Communication. A “confidential communication” is information trans-
mitted in confidence by and between a victim and a domestic violence victims’ counselor by a
means which does not disclose the information to a person other than a person present for the
benefit of the victim, or to those to whom disclosure of such information is reasonably nec-
essary to the counseling and assisting of such victim. The term “information” includes, but is
not limited to, reports, records, working papers, or memoranda.

(3) Domestic Violence Victims® Counselor. A “domestic violence victims’ counselor” is a
person who is employed or volunteers in a domestic violence victim’s program; who has
undergone a minimum of twenty-five hours of training; who reports to and is under the direct
control and supervision of a direct service supervisor of a domestic violence victims’ program;
and whose primary purpose is the rendering of advice, counseling, or assistance to victims
of abuse.

(4) Domestic Violence Victims’ Program. A “domestic violence victims’ program” is any
refuge, shelter, office, safe home, institution or center established for the purpose of offering
assistance to victims of abuse through crisis intervention, medical, legal, or support coun-
seling.

(5) Victim. A “victim” is a person who has suffered abuse and who consults a domestic vio-
lence victims’ counselor for the purpose of securing advice, counseling, or assistance con-
cerning a mental, physical, or emotional condition caused by such abuse.

(b) Privilege. A domestic violence victims’ counselor shall not disclose confidential communi-
cations between the counselor and the victim of domestic violence without the prior written con-
sent of the victim. Such confidential communication shall not be subject to discovery in any civil,
legislative, or administrative proceeding without the prior written consent of the victim to whom
such confidential communication relates, except as provided in Subsection (c).

(c) Exception. In criminal actions, such confidential communications may be subject to discovery
and may be admissible as evidence, subject to applicable law.

NOTE

This section is derived from G. L. c. 233, 8§ 20K; Commonwealth v. Dwyer, 448 Mass. 122, 143 n.25 (2006)
(characterizing records prepared by domestic violence victims’ counselor as privileged); and Common-
wealth v. Tripolone, 425 Mass. 487, 489 (1997) (same). The specific provision in G. L. c. 233, § 20K, for in
camera judicial review prior to an order allowing any discovery of material covered by the domestic violence
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victims’ counselor privilege is different from the procedure recently established by the Supreme Judicial

Court in Commonwealth v. Dwyer, 448 Mass. at 145-146. See Introductory Note to Article V, Privileges and
Disqualifications.
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Section 506. Sexual Assault Counselor-Victim Privilege

(a) Definitions. The definitions that follow apply to this section unless the context clearly requires
otherwise.

(1) Rape Crisis Center. A “rape crisis center” is any office, institution, or center offering
assistance to victims of sexual assault and the families of such victims through crisis inter-
vention, medical, and legal counseling.

(2) Sexual Assault Counselor. A “sexual assault counselor” is a person who (A) is employed
by or is a volunteer in a rape crisis center; (B) has undergone thirty-five hours of training; (C)
reports to and is under the direct control and supervision of a licensed social worker, nurse,
psychiatrist, psychologist, or psychotherapist; and (D) has the primary purpose of rendering
advice, counseling, or assistance to victims of sexual assault.

(3) Victim. A “victim” is a person who has suffered a sexual assault and who consults a sexual
assault counselor for the purpose of securing advice, counseling, or assistance concerning a
mental, physical, or emotional condition caused by such sexual assault.

(4) Confidential Communication. A “confidential communication” is information trans-
mitted in confidence by and between a victim of sexual assault and a sexual assault counselor
by a means which does not disclose the information to a person other than a person present for
the benefit of the victim, or to those to whom disclosure of such information is reasonably
necessary to the counseling and assisting of such victim. The term includes all information
received by the sexual assault counselor which arises out of and in the course of such coun-
seling and assisting, including, but not limited to, reports, records, working papers, or mem-
oranda.

(b) Privilege. A confidential communication as defined in Subsection (a)(4) shall not be disclosed
by a sexual assault counselor, is not subject to discovery, and is inadmissible in any criminal or
civil proceeding without the prior written consent of the victim to whom the report, record,
working paper, or memorandum relates. Nothing in this section shall be construed to limit the
defendant’s right of cross-examination of such counselor in a civil or criminal proceeding if such
counselor testifies with such written consent.

(c) Exception. In criminal actions, such confidential communications may be subject to discovery
and may be admissible as evidence, subject to applicable law.

NOTE
Subsection (a). This subsection is taken nearly verbatim from G. L. c. 233, § 20J.
Subsection (b). This subsection is taken nearly verbatim from G. L. c. 233, § 20J. See Commonwealth v.

Dwyer, 448 Mass. 122, 143 n.25 (2006) (characterizing records prepared by sexual assault victims’ coun-
selor as privileged).

This privilege protects only confidential communications between the victim and the counselor and
does not extend to the date, time, or fact of the communication. Commonwealth v. Neumyer, 432 Mass.
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23, 29 (2000). The victim’s testimony to the content of a privileged communication under this section does
not constitute a waiver of the privilege unless the testimony is given with knowledge of the privilege and an
intent to waive it. 1d. at 35—-36. See Section 523(b), Waiver of Privilege: Conduct Constituting Waiver.

Subsection (c). This subsection is derived from Commonwealth v. Dwyer, 448 Mass. 122, 145-146 (2006)
(establishing protocol in criminal cases governing access to and use of material covered by privilege). See
Introductory Note to Article V, Privileges and Disqualifications.
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Section 507. Social Worker—Client Privilege

(a) Definitions. As used in this section, the following words shall have the following meanings:

(1) Client. A “client” is a person with whom a social worker has established a social work-
er—client relationship.

(2) Communications. “Communications” includes conversations, correspondence, actions,
and occurrences regardless of the client’s awareness of such conversations, correspondence,
actions, and occurrences and any records, memoranda, or notes of the foregoing.

(3) [Reserved]

(4) Social Worker. As used in this section, a “social worker” is a social worker licensed
pursuant to the provisions of G. L. c. 112, § 132, or a social worker employed in a State,
county, or municipal governmental agency.

(b) Privilege. A client shall have the privilege of refusing to disclose and of preventing a witness
from disclosing any communication, wherever made, between said client and a social worker
relative to the diagnosis or treatment of the client’s mental or emotional condition. If a client is
incompetent to exercise or waive such privilege, a guardian shall be appointed to act in the client’s
behalf under this section. A previously appointed guardian shall be authorized to so act.

(c) Exceptions. The privilege in Subsection (b) shall not apply to any of the following commu-
nications:

(1) if asocial worker, in the course of making a diagnosis or treating the client, determines that
the client is in need of treatment in a hospital for mental or emotional illness or that there is a
threat of imminently dangerous activity by the client against the client or another person, and
on the basis of such determination discloses such communication either for the purpose of
placing or retaining the client in such hospital; provided, however, that the provisions of this
section shall continue in effect after the client is in said hospital, or placing the client under
arrest or under the supervision of law enforcement authorities;

(2) if a judge finds that the client, after having been informed that the communications would
not be privileged, has made communications to a social worker in the course of a psychiatric
examination ordered by the court; provided, however, that such communications shall be
admissible only on issues involving the client’s mental or emotional condition and not as a
confession or admission of guilt;

(3) in any proceeding, except one involving child custody, adoption, or adoption consent, in
which the client introduces his or her mental or emotional condition as an element of a claim
or defense, and the judge or presiding officer finds that it is more important to the interests of
justice that the communication be disclosed than that the relationship between client and so-
cial worker be protected:;

(4) in any proceeding after the death of a client in which the client’s mental or emotional
condition is introduced by any party claiming or defending through or as a beneficiary of the
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client as an element of the claim or defense, and the judge or presiding officer finds that it is
more important to the interests of justice that the communication be disclosed than that the
relationship between client and social worker be protected,;

(5) in the initiation of proceedings under G. L. c. 119, 88 23(a)(3) and 24, or G. L. c. 210, 8
3, or to give testimony in connection therewith;

(6) in any proceeding whereby the social worker has acquired the information while con-
ducting an investigation pursuant to G. L. c. 119, § 51B;

(7) in any other case involving child custody, adoption, or the dispensing with the need for
consent to adoption in which, upon a hearing in chambers, the judge, in the exercise of his or
her discretion, determines that the social worker has evidence bearing significantly on the
client’s ability to provide suitable care or custody, and that it is more important to the welfare
of the child that the communication be disclosed than that the relationship between client and
social worker be protected; provided, however, that in such case of adoption or the dispensing
with the need for consent to adoption, a judge shall determine that the client has been informed
that such communication would not be privileged;

(8) in any proceeding brought by the client against the social worker and in any malpractice,
criminal, or license revocation proceeding in which disclosure is necessary or relevant to the
claim or defense of the social worker; or

(9) in criminal actions, such privileged communications may be subject to discovery and may
be admissible as evidence, subject to applicable law.

NOTE

Subsections (a)(1)—(2). These subsections are taken nearly verbatim from G. L. c. 112, § 135.

Subsection (a)(4). This subsection is taken nearly verbatim from G. L. c. 112, 8§ 135A and 135B. See
Bernard v. Commonwealth, 424 Mass. 32, 35 (1996) (State police trooper employed as a peer counselor
qualified as a social worker for purposes of this section).

Subsection (b). This subsection is taken nearly verbatim from G. L. c. 112, § 135B. See Commonwealth v.
Pelosi, 441 Mass. 257, 261 n.6 (2004) (characterizing records prepared by clients’ social worker as privi-
leged; privilege is not self-executing).

Subsections (c)(1)—(8). These subsections are taken nearly verbatim from G. L. c. 112, § 135B.

The social worker—client privilege is set forth in G. L. c. 112, § 135B. General Laws c. 112, § 135A,
addresses the general duty of confidentiality of certain social workers. See Commonwealth v. Pelosi, 441
Mass. 257, 261 n.6 (2004). The privilege is not self-executing. See Commonwealth v. Oliveira, 438 Mass.
325, 331 (2002).

Subsection (c)(9). This subsection is derived from Commonwealth v. Dwyer, 448 Mass. 122, 145-146
(2006) (establishing protocol in criminal cases governing access to and use of material covered by statutory
privilege). See Introductory Note to Article V, Privileges and Disqualifications.
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Section 508. Allied Mental Health or Human Services Professional
Privilege

(a) Definitions. As used in this section, an “allied mental health and human services professional”
is a licensed marriage and family therapist, a licensed rehabilitation counselor, a licensed mental
health counselor, or a licensed educational psychologist.

(b) Privilege. Any communication between an allied mental health or human services professional
and a client shall be deemed to be confidential and privileged.

(c) Waiver. This privilege shall be subject to waiver only in the following circumstances:

(1) where the allied mental health and human services professional is a party defendant to a
civil, criminal, or disciplinary action arising from such practice in which case the waiver shall
be limited to that action;

(2) where the client is a defendant in a criminal proceeding and the use of the privilege would
violate the defendant’s right to compulsory process and right to present testimony and wit-
nesses in his or her behalf;

(3) when the communication reveals the contemplation or commission of a crime or a harmful
act; and

(4) where a client agrees to the waiver, or in circumstances where more than one person in a
family is receiving therapy, where each such family member agrees to the waiver.

(d) Mental Health Counselor Exception. With respect to a mental health counselor, the privilege
does not apply to the following communications:

(1) if amental health counselor, in the course of diagnosis or treatment of the client, determines
that the client is in need of treatment in a hospital for mental or emotional illness or that there
is a threat of imminently dangerous activity by the patient against himself or herself or another
person and, on the basis of the determination, discloses the communication either for the
purpose of placing or retaining the client in the hospital, although this section shall continue in
effect after the patient is in the hospital or placed under arrest or under the supervision of law
enforcement authorities;

(2) if a judge finds that the client, after having been informed that a communication would not
be privileged, has made a communication to a mental health counselor in the course of a
psychiatric examination ordered by the court, although the communication shall be admissible
only on issues involving the patient’s mental or emotional condition and not as a confession or
admission of guilt;

(3) in a proceeding, except one involving child custody, in which the client introduces his or
her mental or emotional condition as an element of his or her claim or defense, and the judge
or presiding officer finds that it is more important to the interests of justice that the commu-
nication be disclosed than that the relationship between client and mental health counselor be
protected;
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(4) in a proceeding after the death of a client in which the client’s mental or emotional con-
dition is introduced by any party claiming or defending through or as beneficiary of the patient
as an element of the claim or the defense and the judge or presiding officer finds that it is more
important to the interests of justice that the communication be disclosed than that the rela-
tionship between client and mental health counselor be protected;

(5) in the initiation of proceedings under G. L. c. 119, § 23(a)(3) or § 24, or G. L. c. 210, § 3,
to give testimony in connection therewith;

(6) in a proceeding whereby the mental health counselor has acquired the information while
conducting an investigation pursuant to G. L. ¢. 119, § 51B;

(7) in a case involving child custody, adoption, or the dispensing with the need for consent to
adoption where, upon a hearing in chambers, the court exercises its discretion to determine
that the mental health counselor has evidence bearing significantly on the client’s ability to
provide suitable care or custody, and it is more important to the welfare of the child that the
communication be disclosed than that the relationship between client and mental health
counselor be protected, although in the case of adoption or the dispensing with the need for
consent to adoption, the court shall determine that the client has been informed that the
communication should not be privileged; or

(8) in a proceeding brought by the client against the mental health counselor and in any mal-
practice, criminal, or license revocation proceeding in which disclosure is necessary or rele-
vant to the claim or defense of the mental health counselor.

(e) Exception. In criminal actions, such privileged communications may be subject to discovery
and may be admissible as evidence, subject to applicable law.

NOTE

Subsection (a). This subsection is taken nearly verbatim from G. L. c. 112, § 163. General Laws c. 112,
§ 165, outlines license eligibility. A licensed educational psychologist must also be certified as a school
psychologist by the Massachusetts Department of Education. G. L. c. 112, § 163.

Subsections (b) and (c). These subsections are taken nearly verbatim from G. L. c. 112, § 172. See
Commonwealth v. Vega, 449 Mass. 227, 231 (2007) (the statute creates an evidentiary privilege as well as
a confidentiality rule).

These subsections do not prohibit a third-party reimburser from inspecting and copying any records
relating to diagnosis, treatment, or other services provided to any person for which coverage, benefit, or
reimbursement is claimed, so long as access occurs in the ordinary course of business and the policy or
certificate under which the claim is made provides that such access is permitted. G. L. c. 112, § 172. Fur-
ther, this section does not apply to access to such records pursuant to any peer review or utilization review
procedures applied and implemented in good faith. G. L. c. 112, § 172.

Subsection (d). This subsection is taken nearly verbatim from G. L. c. 112, § 172A. General Laws c. 112,
§ 172A, deals with the evidentiary privilege held by clients of mental health providers in court proceedings,
while G. L. c. 112, § 172, deals with the confidentiality requirement adhered to by mental health providers.
The confidentiality requirement need not be invoked by the client to be in effect, but it can be waived under
certain circumstances covered in G. L. c. 112, § 172.
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General Laws c. 119, § 23(a)(3), deals with children who are without proper care due to the death or
incapacity, unfitness, or unavailability of a parent or guardian. General Laws c. 119, § 24, involves petitions
and testimony regarding abuse or neglect of children. General Laws c. 210, § 3, involves petitions for
adoption. General Laws c. 119, § 51B, involves investigations regarding the abuse or neglect of children.

In the absence of a court order, a Lamb-type warning is not required where the examiner is a diagnosing
or treating psychotherapist of a patient involuntarily committed to a mental health facility pursuant to
G. L. c. 123, § 12(b). Walden Behavioral Care v. K.I., 471 Mass. 150, 154 (2015). Contrast Department of
Youth Servs. v. A Juvenile, 398 Mass. 516, 524-526 (1986) (Lamb warning required when department
ordered psychiatrist to interview juvenile in its custody).

Cross-Reference: Section 503(d)(2), Psychotherapist-Patient Privilege: Exceptions: Court-Ordered
Psychiatric Exam.

Subsection (e). This subsection is derived from Commonwealth v. Dwyer, 448 Mass. 122, 145-146 (2006)
(establishing protocol in criminal cases governing access to and use of material covered by statutory priv-
ilege). See Introductory Note to Article V, Privileges and Disqualifications.

82



ARTICLE V. PRIVILEGES AND DISQUALIFICATIONS §509

Section 509. Identity of Informer, Surveillance Location, and
Protected Witness Privileges

(a) Identity of Informer. The identity of persons supplying the government with information
concerning the commission of a crime may be privileged in both civil and criminal cases. The
existence and validity of the privilege is determined in two stages:

(1) Stage One. The judge must first determine whether the Commonwealth has properly
asserted the privilege by showing that disclosure would endanger the informant or otherwise
impede law enforcement efforts. If such a finding is made, the judge must determine whether
the defendant has offered some evidence that the privilege should be set aside on grounds that
it interferes with the defense.

(2) Stage Two. If the judge finds that the privilege has been properly asserted and that, if
recognized, it would interfere with the defense, the judge must undertake a balancing test in
order to determine whether disclosure of the informant’s identity and information is suffi-
ciently relevant and helpful to the defense. The judge must consider the crime charged, the
possible defenses, the possible significance of the privileged testimony, and other relevant
factors in balancing the public interest in the free flow of information and the individual’s
interest in preparing a defense. There is no privilege under this subsection when the identity
of the informer has been disclosed by the government or by the informer, or is otherwise
known.

(b) Surveillance Location. The exact location, such as the location of a police observation post,
used for surveillance is privileged, except there is no privilege under this subsection when a de-
fendant shows that revealing the exact surveillance location would provide evidence needed to
fairly present the defendant’s case to the jury.

(c) Protected Witness. The identity and location of a protected witness and any other matter
concerning a protected witness or the Commonwealth’s witness protection program is privileged
in both civil and criminal cases, except there is no privilege as to the identity and location of the
protected witness under this subsection when

(1) the prosecuting officer agrees to a disclosure after balancing the danger posed to the pro-
tected witness, the detriment it may cause to the program, and the benefit it may afford to the
public or the person seeking discovery, or

(2) disclosure is at the request of a local, State, or Federal law enforcement officer or is in
compliance with a court order in circumstances in which the protected witness is under
criminal investigation for, arrested for, or charged with a felony.

(d) Who May Claim. These privileges may be claimed by the government.
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NOTE

Subsection (a). This subsection is derived from Commonwealth v. Bonnett, 472 Mass. 827, 846-851
(2015), and Roviaro v. United States, 353 U.S. 53, 59-62 (1957); the last sentence is derived from Com-
monwealth v. Congdon, 265 Mass. 166, 175 (1928), and Pihl v. Morris, 319 Mass. 577, 579 (1946). See also
Commonwealth v. Dias, 451 Mass. 463, 469 (2008) (“part of the balance [between the defendant’s right to
present a defense and the public interest in protecting the free flow of information] involves weighing the
potential danger to the informant”).

The showing that must be made by the defendant in Stage One in order to trigger the balancing test as
part of Stage Two is “relatively undemanding” because “the details concerning privileged information sought
by the defendant ordinarily are not in his or her possession.” Commonwealth v. Bonnett, 472 Mass. at 847.
In determining whether disclosure would be relevant and helpful to the defense, judges must consider
whether “knowledge of the informant’s identity can offer substantial aid to the defense even if the informant
himself cannot provide testimony sufficiently relevant and reliable to be admitted at trial.” Id. at 849.

“[T]he government is not required to disclose the identity of an informant who is a mere tipster and not
an active participant in the offense charged.” Commonwealth v. Brzezinski, 405 Mass. 401, 408 (1989),
quoting United States v. Alonzo, 571 F.2d 1384, 1387 (5th Cir. 1978), cert. denied, 439 U.S. 847 (1978).
Accord McCray v. lllinois, 386 U.S. 300, 308-309 (1967). See also Commonwealth v. Martin, 362 Mass. 243,
245 (1972) (trial judge “reasonably refused to permit inquiry about an informant who seems merely to have
told the police where the defendants were living together”); Commonwealth v. McKay, 23 Mass. App. Ct. 966,
967 (1987) (trial judge was not required to order disclosure of the identity of two inmates who informed on
the defendant, although their statements were disclosed and they were not called as witnesses at trial by the
Commonwealth). When the informant “is an active participant in the alleged crime or the only nongovern-
ment witness, disclosure [of the identity of the informant] usually has been ordered.” Commonwealth v. Lugo,
406 Mass. 565, 572 (1990).

The privilege may expire. The public records statute, G. L. c. 66, 8§ 10, provides an independent right
of access to records and documents that were covered by the privilege if the reason for the privilege no
longer exists. See, e.g., District Attorney for the Norfolk Dist. v. Flatley, 419 Mass. 507, 511-512 (1995)
(discussing Bougas v. Chief of Police of Lexington, 371 Mass. 59, 66 [1976], and WBZ-TV4 v. District At-
torney for the Suffolk Dist., 408 Mass. 595, 602—604 [1990]).

Dual Sovereignty. If the identity of an informant is known only to Federal authorities, the judge may
not rely on the independent sovereignty of the United States as justification for failing to order disclosure
of the informant’s identity if disclosure is otherwise appropriate under this subsection. The remedy for the
Commonwealth’s failure to comply with an order of disclosure in such a case is dismissal of the criminal
charge. See Commonwealth v. Bonnett, 472 Mass. 827, 845 (2015), quoting Commonwealth v. Liebman,
379 Mass. 671, 675 (1980).

Challenges to the Sufficiency of an Affidavit. When a defendant challenges the sufficiency of an
affidavit in support of a search warrant, the court’s review “begins and ends with the ‘four corners of the
affidavit.” Commonwealth v. O’'Day, 440 Mass. 296, 297 (2003), quoting Commonwealth v. Villella, 39 Mass.
App. Ct. 426, 428 (1995). The defendant has the burden of establishing by a preponderance of the evidence
that the affidavit contains false statements. See Commonwealth v. Nine Hundred & Ninety-two Dollars, 383
Mass. 764, 767, 769 (1981). Intentionally or recklessly omitted material may satisfy the defendant’s burden.
See Commonwealth v. Long, 454 Mass. 542, 552 (2009). A negligent misrepresentation by the affiant is
not a basis for relief. See Commonwealth v. Amral, 407 Mass. 511, 520 (1990); Commonwealth v. Nine
Hundred & Ninety-two Dollars, 383 Mass. at 771-772. If the affidavit contains false statements, the court
must simply assess whether it establishes probable cause without reliance on the false statements. See
Commonwealth v. Amral, 407 Mass. at 519. Cf. Commonwealth v. Nine Hundred & Ninety-two Dollars, 383
Mass. at 768 (leaving open whether suppression of evidence should be ordered under Article 14 of the
Massachusetts Declaration of Rights when there has been a deliberately false, though nonmaterial, mis-
statement by the affiant).

84



ARTICLE V. PRIVILEGES AND DISQUALIFICATIONS §509

Amral Hearing. In keeping with the “four corners rule,” the court should not take any action simply
based on an allegation that the affidavit contains false information. Only if the defendant makes an initial
showing that “cast[s] a reasonable doubt on the veracity of material representations made by the affiant
concerning a confidential informant” is the court required to act (citations omitted). Commonwealth v.
Youngworth, 55 Mass. App. Ct. 30, 38 (2002), cert. denied, 538 U.S. 1064 (2003). The first step is to conduct
an in camera hearing. See Commonwealth v. Ramirez, 416 Mass. 41, 53-54 (1993). The informant may be
ordered to appear and submit to questions by the court at this “Amral hearing”; however, the identity of the
informant is not revealed. The court has discretion to permit the prosecutor to attend this hearing. Neither
the defendant nor defense counsel is permitted to attend. See Commonwealth v. Amral, 407 Mass. at 525.
If the court is satisfied that the informant exists and that the defendant’s allegations of false statements are
not substantiated, there is no further inquiry. On the other hand, if the defendant makes “a substantial pre-
liminary showing that a false statement knowingly and intentionally, or with reckless disregard for the truth,
was included by the affiant in the warrant affidavit,” the court must take the next step (citation omitted).
Commonwealth v. Youngworth, 55 Mass. App. Ct. at 37—-38. In this situation, the defendant is entitled to an
evidentiary hearing and to the disclosure of the identity of the informant. The burden of proof at this hearing
rests with the defendant to establish that the affiant presented the magistrate with false information pur-
posely or with reckless disregard for its truth. If it is shown that an affidavit in support of a warrant contains
false information that was material to the determination of probable cause, suppression of the evidence is
required. See Franks v. Delaware, 438 U.S. 154, 155-156 (1978); Commonwealth v. Amral, 407 Mass. at
519-520.

Entrapment Defense. Where a defendant seeks disclosure of otherwise privileged information to
support an entrapment defense, the question is whether the defense has been “appropriately raised . . . by
the introduction of some evidence of inducement by a government agent or one acting at his direction.”
Commonwealth v. Madigan, 449 Mass. 702, 707 (2007), quoting Commonwealth v. Miller, 361 Mass. 644,
651-652 (1972). “The types of conduct that possess the indicia of inducement include ‘aggressive per-
suasion, coercive encouragement, lengthy negotiations, pleading or arguing with the defendant, repeated
or persistent solicitation, persuasion, importuning, and playing on sympathy or other emotion.” Id. at 708,
guoting Commonwealth v. Tracy, 416 Mass. 528, 536 (1993). See Commonwealth v. Elias, 463 Mass. 1015,
1016 (2012) (where defendant’s affidavit states facts sufficient to raise an entrapment defense if informant
were an individual named in the affidavit, trial court may require the Commonwealth to affirm whether in-
formant is that individual); Commonwealth v. Mello, 453 Mass. 760, 765 (2009) (reversing trial judge’s order
that Commonwealth must disclose the identity of an unnamed informant because the defendant’s proffer
showed no more than a solicitation; duty to disclose identity of an undercover police officer or unnamed
informant does not carry over to a second unnamed informant unless the second informant participated in
the first informant’s inducement).

In Camera Hearing. Unless the relevancy and materiality of the information sought is readily apparent,
the party seeking access to the information has the burden to provide the trial judge with the basis for or-
dering the disclosure. Commonwealth v. Swenson, 368 Mass. 268, 276 (1975). When it is not clear from the
record whether disclosure of the informant’s identity is required, the court has discretion to hold an in camera
hearing to assist in making that determination. Commonwealth v. Dias, 451 Mass. 463, 472 n.15 (2008)
(“The nature of the in camera hearing is left to the judge.”). In exceptional circumstances, a motion for the
disclosure of the identity of an informant may be based on an ex parte affidavit in order to safeguard the
defendant’s privilege against self-incrimination. However, in such a case, before any order of disclosure is
made, the Commonwealth must be given a summary or redacted version of the defendant’s affidavit and
an opportunity to oppose the defendant’'s motion. Commonwealth v. Shaughessy, 455 Mass. 346, 357—-358
(2009).

Subsection (b). This subsection is derived from Commonwealth v. Lugo, 406 Mass. 565, 570-574 (1990),
and Commonwealth v. Rios, 412 Mass. 208, 210-213 (1992). It would be a violation of the defendant’s right
to confrontation to preserve the confidentiality of a surveillance site by permitting the trier of fact to hear
testimony from a witness outside of a defendant's presence. Commonwealth v. Rios, 412 Mass. at
212-213.
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Subsection (c). This subsection is derived from St. 2006, c. 48, § 1, inserting G. L. c. 263A, entitled
“Witness Protection in Criminal Matters.” As for the right of the defense to have access to a Commonwealth
witness, see Commonwealth v. Balliro, 349 Mass. 505, 515-518 (1965).

Subsection (d). This subsection is derived from Commonwealth v. Johnson, 365 Mass. 534, 544 (1974).
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Section 510. Religious Privilege

(a) Definitions. As used in this section, the following words shall have the following meanings:

(1) A “clergyman” includes a priest, a rabbi, an ordained or licensed minister of any church,
or an accredited Christian Science practitioner.

(2) A “communication” is not limited to conversations, and includes other acts by which
ideas may be transmitted from one person to another.

(3) “In his professional character” means in the course of discipline enjoined by the rules or
practice of the religious body to which the clergyman belongs.

(b) Privilege. A clergyman shall not disclose a confession made to him in his professional char-
acter without the consent of the person making the confession. Nor shall a clergyman testify as to
any communication made to him by any person seeking religious or spiritual advice or comfort, or
as to his advice given thereon in the course of his professional duties or in his professional
character, without the consent of such person.

(c) Child Abuse. Any clergyman shall report all cases of child abuse, but need not report infor-
mation solely gained in a confession or similarly confidential communication in other religious
faiths. Nothing shall modify or limit the duty of a clergyman to report a reasonable cause that a
child is being injured when the clergyman is acting in some other capacity that would otherwise
make him a reporter.

NOTE

Subsection (a)(1). This subsection is taken nearly verbatim from G. L. c. 233, § 20A. In Commonwealth v.
Kebreau, 454 Mass. 287, 301 (2009), the Supreme Judicial Court noted that the privilege is strictly construed
and applies only to communications where a penitent “seek[s] religious or spiritual advice or comfort.” In
Commonwealth v. Marrero, 436 Mass. 488, 495 (2002), the Supreme Judicial Court declined to include the
manager of a “Christian rehabilitation center” for drug addicts and alcoholics, who was not an ordained or
licensed minister, within the definition of “clergyman.” The court also noted it was not an appropriate case to
consider adopting the more expansive definition of “clergyman” found in Proposed Mass. R. Evid. 505(a)(1).
Id.

Subsection (a)(2). This subsection is taken nearly verbatim from Commonwealth v. Zezima, 365 Mass. 238,
241 (1974), rev'd on other grounds, 387 Mass. 748 (1982).

Subsection (a)(3). This subsection is taken nearly verbatim from G. L. c. 233, § 20A. See Commonwealth
v. Vital, 83 Mass. App. Ct. 669, 673—674 (2013) (a communication by the defendant to his pastor with a
request that it be passed on to a person who was the alleged victim of a sexual assault by the defendant
was not covered by the privilege because the defendant’s purpose was not to receive “religious or spiritual
advice or comfort,” but instead to circumvent the terms of a restraining order).

Subsection (b). This subsection is taken nearly verbatim from G. L. c. 233, § 20A. It is a preliminary
guestion of fact for the trial judge whether a communication to a clergyman is within the scope of the privi-
lege. Commonwealth v. Zezima, 365 Mass. 238, 242 n.4 (1974), rev'd on other grounds, 387 Mass. 748
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(1982). See Commonwealth v. Nutter, 87 Mass. App. Ct. 260, 264—265 (2015) (communication made after
pastoral relationship had ended was not privileged).

Subsection (c). This subsection is taken nearly verbatim from G. L. c. 119, § 51A.
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Section 511. Privilege Against Self-Incrimination

(a) Privilege of Defendant in Criminal Proceeding.

(1) Custodial Interrogation. A person has a right to refuse to answer any questions during a
custodial interrogation.

(2) Refusal Evidence.

(A) No Court Order or Warrant. In the absence of a court order or warrant, evidence
of a person’s refusal to provide real or physical evidence, or to cooperate in an investigation
ordered by State officials, is not admissible in any criminal proceeding.

(B) Court Order or Warrant. When State officials have obtained a court order or
warrant for physical or real evidence, a person’s refusal to provide the real or physical
evidence is admissible in any criminal proceeding.

(3) Compelled Examination. A defendant has a right to refuse to answer any questions during
a court-ordered examination for criminal responsibility.

(4) At a Hearing or Trial. A defendant has a right to refuse to testify at any criminal pro-
ceeding.

(b) Privilege of a Witness. Every witness has a right, in any proceeding, civil or criminal, to refuse
to answer a question unless it is perfectly clear, from a careful consideration of all the circum-
stances, that the testimony cannot possibly have a tendency to incriminate the witness.

(c) Exceptions.

(1) Waiver by Defendant’s Testimony. When a defendant voluntarily testifies in a criminal
case, the defendant waives his or her privilege against self-incrimination to the extent that the
defendant may be cross-examined on all relevant and material facts regarding that case.

(2) Waiver by Witness’s Testimony. When a witness voluntarily testifies regarding an in-
criminating fact, the witness may thereby waive the privilege against self-incrimination as to
subsequent questions seeking related facts in the same proceeding.

(3) Limitation. A waiver by testimony under Subsection (c)(1) or (c)(2) is limited to the
proceeding in which it is given and does not extend to subsequent proceedings.

(4) Required Records. A witness may be required to produce required records because the
witness is deemed to have waived his or her privilege against self-incrimination in such
records. Required records, as used in this subsection, are those records required by law to be
kept in order that there may be suitable information of transactions which are the appropriate
subjects of governmental regulation and the enforcement of restrictions validly established.

(5) Immunity. In any investigation or proceeding, a witness shall not be excused from testi-
fying or from producing books, papers, or other evidence on the ground that the testimony or
evidence required may tend to incriminate the witness or subject him or her to a penalty or
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forfeiture if the witness has been granted immunity with respect to the transactions, matters,
or things concerning which the witness is compelled, after having claimed his or her privilege
against self-incrimination, to testify or produce evidence by a justice of the Supreme Judicial
Court, Appeals Court, or Superior Court.

(6) Foregone Conclusion. Where a defendant is ordered by the court to produce information,
the act of production does not involve testimonial communication and therefore does not
violate the defendant’s privilege against self-incrimination if the facts communicated already
are known to the government and add little or nothing to the sum total of the government’s
information.

(d) Use of Suppressed Statements. The voluntary statement of a defendant that has been sup-
pressed because of a Miranda violation may nevertheless, in limited circumstances, be used for
impeachment purposes.

NOTE

Subsection (a). The Fifth Amendment to the Constitution of the United States provides that “[n]o per-
son . . . shall be compelled in any criminal case to be a witness against himself.” Similarly, Article 12 of the
Declaration of Rights of the Massachusetts Constitution provides that “[n]Jo subject shall . . . be compelled to
accuse, or furnish evidence against himself.” These provisions protect a person from the compelled pro-
duction of testimonial communications. See Blaisdell v. Commonwealth, 372 Mass. 753, 758-759 (1977).
See also Commonwealth v. Brennan, 386 Mass. 772, 776 (1982). When the privilege is applicable, it may
be overcome only by an adequate grant of immunity or a valid waiver. Blaisdell v. Commonwealth, 372 Mass.
at 761. Under both Article 12 and the Fifth Amendment, the privilege does not apply to a corporation. Hale
v. Henkel, 201 U.S. 43, 74-75 (1906); Matter of a John Doe Grand Jury Investigation, 418 Mass. 549, 552
(1994). Whether the privilege exists, its scope, and whether it has been waived are preliminary questions for
the court to decide under Section 104(a), Preliminary Questions: In General.

Subsection (a)(1). This subsection is derived from the Fifth Amendment to the United States Constitution
and Miranda v. Arizona, 384 U.S. 436, 444 (1966). The Miranda doctrine, including its accompanying ex-
clusionary rule, has been developed and explained in numerous decisions of the United States Supreme
Court and the appellate courts of Massachusetts. See K.B. Smith, Criminal Practice and Procedure § 6.12
et seq. (3d ed. 2007). “[E]vidence of a criminal defendant’s postarrest, post-Miranda silence cannot be used
for the substantive purpose of permitting an inference of guilt.” Commonwealth v. Mahdi, 388 Mass. 679,
694 (1983). See Doyle v. Ohio, 426 U.S. 610, 619 (1976). The limited exceptions where evidence of a de-
fendant’s postarrest, post-Miranda silence may be admissible include to

“explain[] why a police interview of the defendant abruptly ended [when] the jury would be
confused without the explanation; rebut[] the defendant’s suggestion at trial that some
impropriety on the part of the police prevented him from completing his statement to them;
and rebut[] a claim by the defendant that he had given the police at the time of his arrest the
same exculpatory explanation as he was presenting to the jury at trial” (citations omitted).

Commonwealth v. Letkowski, 469 Mass. 603, 611-612 (2014).

Preference for Recording Certain Custodial Interrogations. Where the prosecution presents evi-
dence of an unrecorded confession or statement made during a custodial interrogation, a criminal de-
fendant is entitled, upon request, to a jury instruction advising that the State’s highest court has expressed
a preference that a custodial interrogation in a place of detention be recorded “whenever practicable.”
Commonwealth v. DiGiambattista, 442 Mass. 423, 447 (2004). In such a case, the jury should be instructed
to weigh the evidence of the defendant’s statement “with great caution and care” and be advised that “the
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absence of a recording permits (but does not compel) them to conclude that the Commonwealth has failed
to prove voluntariness beyond a reasonable doubt.” Id. at 447—-448. The defendant has the right to refuse to
have the interrogation recorded. Commonwealth v. Tavares, 81 Mass. App. Ct. 71, 73 (2011). The Com-
monwealth also has the right to introduce evidence that the defendant refused to have the interrogation
recorded, even in circumstances where the defendant does not challenge the voluntariness of the
statement or make an issue of the lack of a recording. Commonwealth v. DaSilva, 471 Mass. 71, 80 (2015).
The DiGiambattista instruction may include reference to the defendant’s decision not to have a custodial
statement recorded. See Commonwealth v. Rousseau, 465 Mass. 372, 391-393 (2013). The DiGiambat-
tista rule does not apply when the police station interview of the defendant is noncustodial. See, e.g.,
Commonwealth v. Issa, 466 Mass. 1, 19-21 (2013).

Subsection (a)(2). This subsection is derived from Commonwealth v. Delaney, 442 Mass. 604, 609-611
(2004). The privilege against self-incrimination, under both Federal and State law, protects only against the
production of communications or testimony compelled by the government. See Bellin v. Kelley, 48 Mass.
App. Ct. 573, 581 n.13 (2000), and cases cited. It does not prevent the government from forcing a person to
produce real or physical evidence, such as fingerprints, photographs, lineups, blood samples, handwriting,
and voice exemplars. Commonwealth v. Brennan, 386 Mass. 772, 776777, 783 (1982) (standard field
sobriety tests do not implicate the privilege). The privilege against self-incrimination does not forbid the
compelled production of certain statements that are necessarily incidental to the production of real or
physical evidence. See Commonwealth v. Burgess, 426 Mass. 206, 220 (1997). On the other hand, tes-
timonial evidence which reveals a person’s knowledge or thoughts concerning some fact is protected.
Commonwealth v. Brennan, 386 Mass. at 778. In some respects, Article 12 provides greater protections
than the Fifth Amendment. See Attorney Gen. v. Colleton, 387 Mass. 790, 796 (1982); Commonwealth v.
Hughes, 380 Mass. 583, 595 (1980). Compare Braswell v. United States, 487 U.S. 99, 109, 117-118 (1988)
(Fifth Amendment privilege not applicable to order requiring custodian of corporate records to produce them
even though the records would tend to incriminate the custodian because he is only acting as a repre-
sentative of the corporation when he responds to the order), with Commonwealth v. Doe, 405 Mass. 676,
678-680 (1989) (describing result in Braswell v. United States as a “fiction” and holding that the privilege
under Article 12 is fully applicable to protect custodian of corporate records from duty to produce them in
circumstances in which act of production would incriminate the custodian as well as the corporation).

In Opinion of the Justices, 412 Mass. 1201, 1208 (1992), the Supreme Judicial Court opined that
legislation permitting the Commonwealth to offer evidence of a person’s refusal to take a breathalyzer test
would violate the privilege against self-incrimination under Article 12 because such evidence reveals the
person’s thought processes, i.e., it indicates the person has doubts or concerns about the outcome of the
test, and thus constitutes testimonial evidence, the admission of which into evidence would violate the
privilege under Article 12 of the Massachusetts Declaration of Rights. Federal law and the law of most other
States is to the contrary. See South Dakota v. Neville, 459 U.S. 553, 560-561 (1983). See also Com-
monwealth v. Conkey, 430 Mass. 139, 142 (1999) (“evidence admitted to show consciousness of guilt is
always testimonial because it tends to demonstrate that the defendant knew he was guilty”). The reasoning
employed by the Supreme Judicial Court in Opinion of the Justices, 412 Mass. at 1208-1211, has been
extended to other circumstances in which a person refuses to take a test, or to supply the police with real
or physical evidence in the absence of a court order or warrant. See, e.g., Commonwealth v. Conkey, 430
Mass. at 141-143 (evidence of a defendant’s failure to appear at a police station for fingerprinting); Com-
monwealth v. Hinckley, 422 Mass. 261, 264-265 (1996) (evidence of a defendant’s refusal to turn over
sheakers for comparison with prints at a crime scene is not admissible); Commonwealth v. McGrail, 419
Mass. 774, 779—-780 (1995) (evidence of refusal to submit to field sobriety tests is not admissible); Com-
monwealth v. Zevitas, 418 Mass. 677, 683 (1994) (evidence of refusal to submit to a blood alcohol test under
G. L. c. 90, § 24, is not admissible); Commonwealth v. Lydon, 413 Mass. 309, 313-315 (1992) (evidence of
a defendant’s refusal to let his hands be swabbed for the presence of gunpowder residue is not admissible).
See also Commonwealth v. Buckley, 410 Mass. 209, 214-216 (1991) (a suspect may be compelled to
provide a handwriting exemplar); Commonwealth v. Burke, 339 Mass. 521, 534-535 (1959) (defendant may
be required to go to the courtroom floor and strike a pose for identification purposes). Contrast Com-
monwealth v. Delaney, 442 Mass. 604, 607-612 & n.8 (2004) (explaining that although a warrant involves
an element of compulsion, it leaves the individual with no choice other than to comply unlike the compulsion
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that accompanies a police request for information or evidence during the investigative stage; therefore, the
Commonwealth may offer evidence of a defendant’s resistance to a warrant or court order without violating
Article 12); Commonwealth v. Brown, 83 Mass. App. Ct. 772, 778-779 (2013) (statements by defendant
while performing field sobriety tests expressing difficulty with or inability to do the test are admissible).

Cross-Reference: Section 525(b)(1), Comment upon or Inference from Claim of Privilege: Criminal
Case; Section 613(a)(2), Prior Statements of Witnesses, Limited Admissibility: Prior Inconsistent Statement:
Examining Other Witness; Section 613(a)(3), Prior Statements of Witnesses, Limited Admissibility: Prior
Inconsistent Statement: Disclosure of Extrinsic Evidence.

Subsection (a)(3). This subsection is derived from the Fifth Amendment to the United States Constitution;
Article 12 of the Massachusetts Declaration of Rights; G. L. ¢. 233, § 23B; and Blaisdell v. Commonwealth,
372 Mass. 753 (1977). At any stage of the proceeding, the trial judge may order a defendant to submit to an
examination by one or more qualified physicians or psychologists under G. L. c. 123, § 15(a), on the issue
of competency or criminal responsibility.

Competency Examinations. A competency examination does not generally implicate a person’s
privilege against self-incrimination because it is concerned with whether the defendant is able to confer
intelligently with counsel and to competently participate in the trial of his or her case, and not whether he or
she is guilty or innocent. See Seng v. Commonwealth, 445 Mass. 536, 545 (2005). If the competency
examination ordered by the court under G. L. c. 123, § 15(a), results in an opinion by the qualified physician
or psychologist that the defendant is not competent, the court may order an additional examination by an
expert selected by the Commonwealth. G. L. ¢c. 123, § 15(a). “In the circumstances of a competency ex-
amination, G. L.c. 233, 8§ 23B, together with the judge-imposed strictures of [Mass. R. Crim. P.]
14(b)(2)(B), protects the defendant’s privilege against self-incrimination.” Seng v. Commonwealth, 445 Mass.
at 548.

Use of Statements Made During Competency Examinations in Connection with Criminal Re-
sponsibility. Lamb warnings given at the beginning of court-ordered competency evaluations should
contain a warning that the results of the competency evaluation may be used against the defendant where
the defendant offers evidence at trial in support of a defense of lack of criminal responsibility. Common-
wealth v. Harris, 468 Mass. 429, 452 (2014).

Criminal Responsibility Examinations. A defendant must give written notice to the Commonwealth
if he or she intends at trial to raise his or her mental condition at the time of the alleged crime, or if he or
she intends to introduce expert testimony on his or her mental condition at any stage of the proceeding.
Mass. R. Crim. P. 14(b)(2)(A). Where a defendant’s expert witness will rely on statements of the defendant
as to his or her mental condition, the court, on its own motion or on motion of the Commonwealth, may order
the defendant to submit to an examination by a court-appointed examiner in accordance with the terms and
conditions set forth in Rule 14(b)(2)(B). This procedure adequately safeguards a defendant’s privilege against
self-incrimination. See Mass. R. Crim. P. 14(b)(2)(B); Blaisdell v. Commonwealth, 372 Mass. 753, 766—769
(1977). See also Commonwealth v. Harris, 468 Mass. 429, 448—-453 (2014) (where defendant gives notice
of intent to offer expert testimony regarding mental impairment based in part on statements to an expert
witness, and then offers the expert’s testimony at trial, defendant waives privilege against self-incrimination
and opens door to rebuttal evidence on the issue of mental impairment, which may include relevant testi-
mony regarding the results of a prior court-ordered competency evaluation).

Effective January 1, 2016, Rule 14(b)(2)(C) establishes a “reciprocal discovery process” to ensure that
both the defendant’s expert and the court-appointed examiner have “equal access to the information they
collectively deem necessary to conduct an effective forensic examination and produce a competent report.”
Reporters’ Notes to Mass. R. Crim. P. 14(b)(2)(C). See Commonwealth v. Hanright, 465 Mass. 639, 644
(2013) (“It is only fair that the Commonwealth have the opportunity to rebut the defendant’s mental health
evidence using the same resources that should be made available to defendant’s medical expert.”). Under
the rule, within fourteen days of the court’s designation of the court-appointed examiner, the defendant must
make available to the examiner (1) all mental health records concerning the defendant in defense counsel’s
possession; (2) all medical records concerning the defendant in defense counsel's possession; and (3) all
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raw data from any tests or assessments administered or requested by the defendant’s expert. Mass. R.
Crim. P. 14(b)(2)(C)(i). This duty of production extends beyond the initial fourteen-day period. Mass. R. Crim.
P. 14(b)(2)(C)(ii). The examiner also may request additional records under seal from “any person or entity”
by following the procedure set forth in Rule 14(b)(2)(C)(iii); this same provision provides that if the court
allows any part of an examiner’s request, the defendant may make copies of the same records. At the
conclusion of the court-ordered examination, the examiner must make available to the defendant all raw
data from any tests or assessments administered to the defendant during the examination. Mass. R. Crim.
P. 14(b)(2)(C)(iv). “By ensuring that the experts are working from a common, comprehensive set of records
and objective, test-generated data, the rule advances the reliability and fairness of the examinations and the
ensuing reports, and it promotes efficiency in the examination process.” Reporters’ Notes to Mass. R. Crim.
P. 14(b)(2)(C).

Although Rule 14(b)(2)(C)(i) requires that the defendant produce only those mental health and medical
records possessed by defense counsel, the rule “intends as wide a reach as is reasonably possible, cov-
ering every such record that the defense collected in the course of considering whether to assert this de-
fense.” Reporters’ Notes to Mass. R. Crim. P. 14(b)(2)(C). Any concern that the defense “overlooked” or
“chose not to collect” certain records is counterbalanced by the ability of the court-appointed examiner to
request additional records. Id.

Subsection (a)(4). This subsection is derived from the Fifth Amendment to the United States Constitution;
Article 12 of the Massachusetts Declaration of Rights; and G. L. c. 233, § 20, Third. Generally, in deter-
mining the existence of the privilege, the judge is not permitted to pierce the privilege. See Section 104(a),
Preliminary Questions: In General. This privilege is not self-executing. See Commonwealth v. Brennan, 386
Mass. 772, 780 (1982).

Subsection (b). This subsection is derived from the Fifth Amendment to the United States Constitution;
Article 12 of the Massachusetts Declaration of Rights; Wansong v. Wansong, 395 Mass. 154, 157-158
(1985) (civil proceeding); and Commonwealth v. Baker, 348 Mass. 60, 62—63 (1964) (criminal proceeding).
See also Lefkowitz v. Turley, 414 U.S. 70, 77 (1973) (“The [Fifth] Amendment not only protects the individual
against being involuntarily called as a witness against himself in a criminal prosecution but also privileges
him not to answer official questions put to him in any other proceeding, civil or criminal, formal or informal,
where the answers might incriminate him in future criminal proceedings.”). The test used to determine
whether an answer might incriminate the witness is the same under both Federal and State law. See Malloy
v. Hogan, 378 U.S. 1, 11 (1964). See also Commonwealth v. Lucien, 440 Mass. 658, 665 (2004); Com-
monwealth v. Funches, 379 Mass. 283, 289 (1979). Also, under both Federal and State law, a public em-
ployee cannot be discharged or disciplined solely because the employee asserts his or her privilege
against self-incrimination in response to questions by the public employer. Furtado v. Plymouth, 451 Mass.
529, 530 n.2 (2008). In Furtado, the Supreme Judicial Court interpreted the “criminal investigations” ex-
ception to G. L. c. 149, § 19B, which forbids the use of lie detector tests in the employment context except
in very limited circumstances, as permitting a police chief to require a police officer under departmental
investigation to submit to a lie detector test as a condition of his continued employment on grounds that there
was an investigation of possible criminal activity, even though the police officer had been granted transac-
tional immunity and could not be prosecuted criminally for that conduct. Id. at 532-538. Unlike other tes-
timonial privileges, the privilege against self-incrimination should be liberally construed in favor of the person
claiming it. Commonwealth v. Koonce, 418 Mass. 367, 378 (1994). This privilege is not self-executing. See
Commonwealth v. Brennan, 386 Mass. 772, 780 (1982).

Validity of Claim of Privilege. Whenever a witness or the attorney for a witness asserts the privilege
against self-incrimination, the judge “has a duty to satisfy himself that invocation of the privilege is proper in
the circumstances.” Commonwealth v. Martin, 423 Mass. 496, 503 (1996). The mere assertion of the priv-
ilege is not sufficient. The witness or counsel must show “a real risk” that answers to the questions will tend
to indicate “involvement in illegal activity,” as opposed to “a mere imaginary, remote or speculative pos-
sibility of prosecution.” Id. at 502. The witness is only required to “open the door a crack.” Id. at 504-505,
quoting In re Brogna, 589 F.2d 24, 28 n.5 (1st Cir. 1978). “A witness also is not entitled to make a blanket
assertion of the privilege. The privilege must be asserted with respect to particular questions, and the pos-
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sible incriminatory potential of each proposed question, or area which the prosecution might wish to
explore, must be considered.” Commonwealth v. Martin, 423 Mass. at 502. If, however, it is apparent that
most, if not all, of the questions will expose the witness to self-incrimination, and there is no objection, it is
not necessary for the witness to assert the privilege as to each and every question. Commonwealth v.
Sueiras, 72 Mass. App. Ct. 439, 445-446 (2008).

Martin Hearing. In general, the judge’s verification of the validity of the privilege should be based on
information provided in open court. Commonwealth v. Alicea, 464 Mass. 837, 843 (2013). “Only in those rare
circumstances where the information is inadequate to allow the judge to make an informed determination
should the judge conduct an in camera Martin hearing.” Commonwealth v. Jones, 472 Mass. 707, 728
(2015), quoting Pixley v. Commonwealth, 453 Mass. 827, 833 (2009). Neither the defendant nor counsel has
aright to be present during a Martin hearing. Commonwealth v. Clemente, 452 Mass. 295, 318 (2008). If the
judge rules that there is a valid basis for the witness to assert the privilege, the defendant has no right to call
that witness. Pixley v. Commonwealth, 453 Mass. at 834. At the conclusion of a Martin hearing, the trial
judge should seal the transcript or tape of the hearing, which may be reopened “only by an appellate court
on appellate review.” Id. at 836-837.

Noncriminal Proceedings. “A person may not seek to obtain a benefit or to turn the legal process to
his advantage while claiming the privilege as a way of escaping from obligations and conditions that are
normally incident to the claim he makes.” Mello v. Hingham Mut. Fire Ins. Co., 421 Mass. 333, 338 (1995)
(party seeking to recover insurance benefits as a result of a fire loss properly had summary judgment
entered against him for refusing to submit to an examination required by his policy on grounds that his
answers to questions would tend to incriminate him). See also Department of Revenue v. B.P., 412 Mass.
1015, 1016 (1992) (in paternity case, court may draw adverse inference against party who asserts privilege
and refuses to submit to blood and genetic marker testing); Wansong v. Wansong, 395 Mass. at 157-158
(dismissal of complaint for divorce without prejudice as discovery sanction); Adoption of Cecily, 83 Mass.
App. Ct. 719, 727 (2013) (in termination of parental rights case, court may draw adverse inference against
parent who invokes privilege, even though criminal charges are pending). In addition, the court has discre-
tion to reject claims by parties that they are entitled to continuances of administrative proceedings or civil
trials until after a criminal trial because they will not testify for fear of self-incrimination. See Oznemoc, Inc.
v. Alcoholic Beverages Control Comm’n, 412 Mass. 100, 105 (1992); Kaye v. Newhall, 356 Mass. 300, 305—
306 (1969). Whenever a court faces a decision about the consequence of a party’s assertion of the privilege
in a civil case, “the judge’s task is to balance any prejudice to the other civil litigants which might re-
sult . . . against the potential harm to the party claiming the privilege if he is compelled to choose between
defending the civil action and protecting himself from criminal prosecution” (citations and quotations omitted).
Wansong v. Wansong, 395 Mass. at 157.

The existence of the privilege against self-incrimination does not shield a witness, other than a de-
fendant in a criminal case, from being called before the jury to give testimony. See Kaye v. Newhall, 356
Mass. at 305. The trial judge has discretion to deny a defense request for process to bring an out-of-State
witness back for trial based on evidence that there is a factual basis for the witness to assert his or her
privilege against self-incrimination and a representation by the witness’s attorney that the witness will
invoke his or her privilege if called to testify. Commonwealth v. Sanders, 451 Mass. 290, 294-295 (2008).
The assertion of the privilege by a party or a witness in a civil case may be the subject of comment by
counsel, and the jury may be permitted to draw an adverse inference against a party as a result. See Sec-
tion 525(a), Comment upon or Inference from Claim of Privilege: Civil Case.

Subsection (c)(1). This subsection is derived from Jones v. Commonwealth, 327 Mass. 491, 493 (1951). In
such a case, the cross-examination is not limited to the scope of direct examination and may include inquiry
about any matters that may be made the subject of impeachment. See, e.g., G. L. c. 233, § 21; Com-
monwealth v. Seymour, 39 Mass. App. Ct. 672, 675 (1996).

Subsection (c)(2). This subsection is derived from Taylor v. Commonwealth, 369 Mass. 183, 189-191
(1975). Though a witness may waive the privilege against self-incrimination as to subsequent questions by
voluntarily testifying regarding an “incriminating fact,” if a question put to the witness poses “a real danger

94



ARTICLE V. PRIVILEGES AND DISQUALIFICATIONS §511

of legal detriment,” i.e., the answer might provide another link in the chain of evidence leading to a conviction,
the witness may still have a basis for asserting the privilege against self-incrimination. See Commonwealth
v. Funches, 379 Mass. 283, 290-291 & nn.8-10 (1979). In Commonwealth v. King, 436 Mass. 252, 258 n.6
(2002), the Supreme Judicial Court explained the scope of this doctrine by stating that “[t]he waiver, once
made, waives the privilege only with respect to the same proceeding; the witness may once again invoke the
privilege in any subsequent proceeding.” See Commonwealth v. Martin, 423 Mass. 496, 500-501 (1996)
(waiver of privilege before grand jury does not waive privilege at trial); Commonwealth v. Borans, 388 Mass.
453, 457-458 (1983) (same). A voir dire hearing, held on the day of trial, is the same proceeding as the trial
for purposes of the doctrine of waiver by testimony. Luna v. Superior Court, 407 Mass. 747, 750-751, cert.
denied, 498 U.S. 939 (1990) (privilege could not be claimed at trial where witness had submitted incrimi-
nating affidavit in connection with pretrial motion and testified at pretrial hearing); Commonwealth v. Penta,
32 Mass. App. Ct. 36, 45—-46 (1992) (witness who testified at motion to suppress, recanted that testimony in
an affidavit, and testified at hearing on motion to reconsider could not invoke the privilege at trial). See also
Commonwealth v. Judge, 420 Mass. 433, 445 n.8 (1995) (hearing on motion to suppress is same pro-
ceeding as trial for purposes of waiver by testimony).

The trial judge may be required to caution a witness exhibiting “ignorance, confusion, or panic . . . or
other peculiar circumstances” in order for a voluntary waiver to be established. Taylor v. Commonwealth,
369 Mass. at 192. The proper exercise of this judicial discretion “involves making a circumstantially fair and
reasonable choice within a range of permitted options.” Lonergan-Gillen v. Gillen, 57 Mass. App. Ct. 746,
748-749 (2003). Ultimately, whether a voluntary waiver has occurred is a question of fact for the trial judge.
See Commonwealth v. King, 436 Mass. at 258—-259.

Subsection (c)(3). This subsection is derived from Taylor v. Commonwealth, 369 Mass. 183, 190-191
(1975). See also Commonwealth v. Martin, 423 Mass. 496, 500 (1996) (grand jury proceedings and the
defendant’s subsequent indictment are separate proceedings); Commonwealth v. Johnson, 175 Mass. 152,
153 (1900); Commonwealth v. Mandile, 17 Mass. App. Ct. 657, 662 (1984).

Subsection (c)(4). This subsection is derived from Stornanti v. Commonwealth, 389 Mass. 518, 521-522
(1983) (“The required records exception applies when three requirements are met: First, the purposes of the
State’s inquiry must be essentially regulatory; second, information is to be obtained by requiring the
preservation of records of a kind which the regulated party has customarily kept; and third, the records
themselves must have assumed ‘public aspects’ which render them at least analogous to public documents”
[quotations and citation omitted].). See also Matter of Kenney, 399 Mass. 431, 438—-441 (1987) (court notes
that if the records in question are required to be kept by lawyers there is nothing incriminating about the fact
that they exist and are in the possession of the lawyer required to produce them).

Subsection (c)(5). This subsection is derived from Article 12 of the Massachusetts Declaration of Rights;
G. L. c. 233, § 20C; and Attorney Gen. v. Colleton, 387 Mass. 790, 796-801 (1982), quoting and citing
Emery’'s Case, 107 Mass. 172, 185 (1871) (Article 12 requires transactional and not merely use or derivative
use immunity to overcome the privilege against self-incrimination). See also G. L. c. 233, 8§ 20D-20I
(statutes governing the granting of immunity); Commonwealth v. Austin A., 450 Mass. 665, 669-670 (2008)
(grant of immunity in Superior Court applicable to testimony in Juvenile Court). The Federal Constitution
only requires use immunity to overcome the privilege against self-incrimination. See Kastigar v. United
States, 406 U.S. 441 (1972).

Subsection (c)(6). This subsection is taken nearly verbatim from Commonwealth v. Gelfgatt, 468 Mass.
512, 522-523 (2014), quoting Fisher v. United States, 425 U.S. 391, 410-411 (1976) (“for the exception to
apply, the government must establish its knowledge of [1] the existence of the evidence demanded; [2] the
possession or control of that evidence by the defendant; and [3] the authenticity of the evidence”).

Subsection (d). This subsection is derived from Commonwealth v. Harris, 364 Mass. 236, 241-242 (1973),
which permits statements obtained without a valid waiver of Miranda rights to be used for impeachment of
a defendant who testifies at trial if the statements are voluntary and trustworthy. See Commonwealth v.

95



ARTICLE V. PRIVILEGES AND DISQUALIFICATIONS §511

Mahnke, 368 Mass. 662, 694-696 (1975) (statement obtained in violation of defendant’s right to counsel
admissible for impeachment). See also Commonwealth v. Mulgrave, 472 Mass. 170, 181 (2015) (general
subject matter of defendant’s responses during questioning admissible to impeach defendant’s position that
he was noncommunicative during booking process and thus unable to comprehend his Miranda rights);
Commonwealth v. Rivera, 425 Mass. 633, 637—638 (1997) (defendant’s prior inconsistent statements made
at suppression hearing admissible to impeach his testimony at trial). A coerced or involuntary statement
may not be used for any purpose, including impeachment. Commonwealth v. Harris, 364 Mass. at 241.
See Commonwealth v. Durand, 457 Mass. 574, 590-591 (2010) (defendant’s statements previously sup-
pressed as involuntary not admissible on prosecution’s redirect of police officer, even where
cross-examination arguably opened the door). Evidence obtained in violation of a defendant’s substantive
constitutional rights, as opposed to violations of “prophylactic” Miranda rules, is not admissible for any
purpose. Commonwealth v. Fini, 403 Mass. 567, 571 (1988) (statement obtained by warrantless electronic
eavesdropping in private home in violation of Article 14 of the Massachusetts Declaration of Rights inad-
missible for any purpose). Cf. Commonwealth v. Domaingue, 397 Mass. 693, 702 (1986) (transcript of
warrantless recording of defendant’s conversation made in restaurant could be used to refresh defendant’s
recollection without disclosing substance of defendant’s statement).
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Section 512. Jury Deliberations

See Section 606(b), Juror’s Competency as a Witness: During an Inquiry into the Validity of
a Verdict or Indictment.
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Section 513. Medical Peer Review Privilege

(a) Definitions.

(1) As used in this section, “medical peer review committee” is a committee of a State or local
professional society of health care providers, including doctors of chiropractic, or of a medical
staff of a public hospital or licensed hospital or nursing home or health maintenance organi-
zation organized under G. L. c. 176G, provided the medical staff operates pursuant to written
bylaws that have been approved by the governing board of the hospital or nursing home or
health maintenance organization or a committee of physicians established pursuant to Sec-
tion 12 of G. L. c. 111C for the purposes set forth in G. L. c. 111, § 203(f), which committee
has as its function the evaluation or improvement of the quality of health care rendered by
providers of health care services, the determination whether health care services were per-
formed in compliance with the applicable standards of care, the determination whether the
cost of health care services were performed in compliance with the applicable standards of
care, determination whether the cost of the health care services rendered was considered
reasonable by the providers of health services in the area, the determination of whether a
health care provider’s actions call into question such health care provider’s fitness to provide
health care services, or the evaluation and assistance of health care providers impaired or al-
legedly impaired by reason of alcohol, drugs, physical disability, mental instability, or oth-
erwise; provided, however, that for purposes of Sections 203 and 204 of G. L.c. 111, a
nonprofit corporation, the sole voting member of which is a professional society having as
members persons who are licensed to practice medicine, shall be considered a medical peer
review committee; provided, further, that its primary purpose is the evaluation and assistance
of health care providers impaired or allegedly impaired by reason of alcohol, drugs, physical
disability, mental instability, or otherwise.

(2) “Medical peer review committee” also includes a committee of a pharmacy society or
association that is authorized to evaluate the quality of pharmacy services or the competence
of pharmacists and suggest improvements in pharmacy systems to enhance patient care, or a
pharmacy peer review committee established by a person or entity that owns a licensed
pharmacy or employs pharmacists that is authorized to evaluate the quality of pharmacy
services or the competence of pharmacists and suggest improvements in pharmacy systems to
enhance patient care.

(b) Privilege.

(1) Proceedings, Reports, and Records of Medical Peer Review Committee. The pro-
ceedings, reports, and records of a medical peer review committee shall be confidential and
shall be exempt from the disclosure of public records under Section 10 of G. L. c. 66, shall not
be subject to subpoena or discovery prior to the initiation of a formal administrative pro-
ceeding pursuant to G. L. ¢. 30A, and shall not be subject to subpoena or discovery, or in-
troduced into evidence, in any judicial or administrative proceeding, except proceedings held
by the boards of registration in medicine, social work, or psychology or by the Department of
Public Health pursuant to G. L. c. 111C, and no person who was in attendance at a meeting of
a medical peer review committee shall be permitted or required to testify in any such judicial
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or administrative proceeding, except proceedings held by the boards of registration in medi-
cine, social work, or psychology or by the Department of Public Health pursuant to
G. L. c. 111C, as to the proceedings of such committee or as to any findings, recommenda-
tions, evaluations, opinions, deliberations, or other actions of such committee or any
members thereof.

(2) Work Product of Medical Peer Review Committee. Information and records which are
necessary to comply with risk management and quality assurance programs established by the
board of registration in medicine and which are necessary to the work product of medical peer
review committees designated by the patient care assessment coordinator are subject to the
protections afforded to materials subject to Subsection (b)(1), except that such information
and records may be inspected, maintained, and utilized by the board of registration in medi-
cine, including but not limited to its data repository and disciplinary unit. Such information
and records inspected, maintained, or utilized by the board of registration in medicine shall
remain confidential, and not subject to subpoena, discovery, or introduction into evidence,
consistent with Subsection (b)(1), except that such records may not remain confidential if
disclosed in an adjudicatory proceeding of the board of registration in medicine.

(c) Exceptions. There is no restriction on access to or use of the following, as indicated:

(1) Documents, incident reports, or records otherwise available from original sources shall
not be immune from subpoena, discovery, or use in any such judicial or administrative
proceeding merely because they were presented to such committee in connection with its
proceedings.

(2) The proceedings, reports, findings, and records of a medical peer review committee shall
not be immune from subpoena, discovery, or use as evidence in any proceeding against a
member of such committee who did not act in good faith and in a reasonable belief that based
on all of the facts the action or inaction on his or her part was warranted. However, the identity
of any person furnishing information or opinions to the committee shall not be disclosed
without the permission of such person.

(3) An investigation or administrative proceeding conducted by the boards of registration in
medicine, social work, or psychology or by the Department of Public Health pursuant to
G. L.c. 111C.

(d) Testimony Before Medical Peer Review Committee. A person who testifies before a med-
ical peer review committee or who is a member of such committee shall not be prevented from
testifying as to matters known to such person independent of the committee’s proceedings,
provided that, except in a proceeding against a witness in Subsection (c)(2), neither the witness
nor members of the committee may be questioned regarding the witness’s testimony before such
committee, and further provided that committee members may not be questioned in any pro-
ceeding about the identity of any person furnishing information or opinions to the committee,
opinions formed by them as a result of such committee proceedings, or about the deliberations of
such committee.

(e) Non—Peer Review Records and Testimony. Records of treatment maintained pursuant to
G. L.c. 111, 8 70, or incident reports or records or information which are not necessary to comply
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with risk management and quality assurance programs established by the board of registration in
medicine shall not be deemed to be proceedings, reports, or records of a medical peer review
committee; nor shall any person be prevented from testifying as to matters known by such person
independent of risk management and quality assurance programs established by the board of reg-
istration in medicine.

NOTE

Introduction. The medical peer review privilege, unlike so many other privileges, is not based on the im-
portance of maintaining the confidentiality between a professional and a client, but rather was established to
promote rigorous and candid evaluation of professional performance by a provider's peers. See Beth Israel
Hosp. Ass’n v. Board of Registration in Med., 401 Mass. 172, 182—-183 (1987). This is accomplished by
requiring hospitals and medical staffs to establish procedures for medical peer review proceedings, see
G. L.c. 111, §203(a), and by legal safeguards against the disclosure of the identity of physicians who
participate in peer review and immunity to prevent such physicians from civil liability. See Ayash v. Dana-
Farber Cancer Inst., 443 Mass. 367, 396, cert. denied, 546 U.S. 927 (2005).

Subsection (a)(1). This subsection is taken nearly verbatim from G. L. c. 111, § 1.

Subsection (a)(2). This subsection is taken nearly verbatim from G. L. ¢. 111, § 1. A licensed pharmacy is
permitted to establish a pharmacy peer review committee:

“A licensed pharmacy may establish a pharmacy peer review committee to evaluate the
quality of pharmacy services or the competence of pharmacists and suggest improve-
ments in pharmacy systems to enhance patient care. The committee may review docu-
mentation of quality-related activities in a pharmacy, assess system failures and personnel
deficiencies, determine facts, and make recommendations or issue decisions in a written
report that can be used for contiguous quality improvement purposes. A pharmacy peer
review committee shall include the members, employees, and agents of the committee,
including assistants, investigators, attorneys, and any other agents that serve the com-
mittee in any capacity.”

G.L.c. 111, § 203(g).

Subsection (b). Both Subsection (b)(1), which is taken nearly verbatim from G. L. c. 111, § 204(a), and
Subsection (b)(2), which is taken nearly verbatim from G. L. c. 111, § 205(b), “shield information from the
general public and other third parties to the same extent, [but] only information protected by § 204(a) [Sub-
section (b)(1)] is shielded from the board [of registration in medicine] prior to the commencement of a
G. L. c. 30A proceeding.” Board of Registration in Med. v. Hallmark Health Corp., 454 Mass. 498, 508
(2009). “Determining whether the medical peer review privilege applies turns on the way in which a docu-
ment was created and the purpose for which it was used, not on its content. Examining that content in
camera will therefore do little to aid a judge . . . .” Carr v. Howard, 426 Mass. 514, 531 (1998). However, the
peer review privilege does not prevent discovery into the process by which a given record or report was
created in order to determine whether the information sought falls within the privilege. 1d.

Subsection (b)(1). This subsection applies to “proceedings, reports and records of a medical peer review
committee.” G. L. c. 111, § 204(a). Material qualifies for protection under this subsection if it was created “by,
for, or otherwise as a result of a ‘medical peer review committee.” Board of Registration in Med. v. Hallmark
Health Corp., 454 Mass. 498, 509 (2009), quoting Miller v. Milton Hosp. & Med. Ctr., Inc., 54 Mass. App. Ct.
495, 499 (2002). See Carr v. Howard, 426 Mass. 514, 522 n.7 (1998) (asserting privilege of G. L. c. 111,
§ 204[a], [Subsection (b)(1)] requires evidence that materials sought “were not merely ‘presented to [a]
committee in connection with its proceedings,’ . . . but were, instead, themselves, ‘proceedings, reports and
records’ of a peer review committee under § 204(a)”).
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Subsection (b)(2). This subsection applies to materials that, while not necessarily “proceedings, reports
and records” of a peer review committee, are nonetheless “necessary to comply with risk management and
quality assurance programs established by the board and which are necessary to the work product of
medical peer review committees.” G. L. ¢. 111, § 205(b). Such materials include “incident reports required
to be furnished to the [board] or any information collected or compiled by a physician credentialing verifica-
tion service operated by a society or organization of medical professionals for the purpose of providing
credentialing information to health care entities.” |d. The protections afforded to materials covered by
Subsection (b)(2) differ from those afforded by Subsection (b)(1) in that documents protected by Subsec-
tion (b)(2) “may be inspected, maintained and utilized by the board of registration in medicine, including but
not limited to its data repository and disciplinary unit,” and this subsection does not require that such access
be conditioned on the commencement of a formal adjudicatory proceeding. G. L. c. 111, § 205(b).

Subsection (c). This subsection is taken nearly verbatim from G. L. c. 111, § 204(b), and Pardo v. General
Hosp. Corp., 446 Mass. 1, 11-12 (2006), where the Supreme Judicial Court observed that

“the privilege can only be invaded on some threshold showing that a member of a medical
peer review committee did not act in good faith in connection with his activities as a member
of the committee, for example did not provide the medical peer review committee with a full
and honest disclosure of all of the relevant circumstances, but sought to mislead the
committee in some manner.”

In Pardo, the court held that the privilege was not overcome by the allegation that a member of the com-
mittee initiated an action for a discriminatory reason. Id. See also Vranos v. Franklin Med. Ctr., 448 Mass.
425, 447 (2007).

Subsection (d). This subsection is taken nearly verbatim from G. L. c. 111, § 204(c).

Subsection (e). This subsection is taken nearly verbatim from G. L. c. 111, § 205.
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Section 514. Mediation Privilege

(a) Definition. For the purposes of this section, a “mediator” shall mean a person not a party to a
dispute who enters into a written agreement with the parties to assist them in resolving their dis-
putes and has completed at least thirty hours of training in mediation, and who either (1) has four
years of professional experience as a mediator, (2) is accountable to a dispute resolution organ-
ization which has been in existence for at least three years, or (3) has been appointed to mediate by
a judicial or governmental body.

(b) Privilege Applicable to Mediator Work Product. All memoranda and other work product
prepared by a mediator and a mediator’s case files shall be confidential and not subject to dis-
closure in any judicial or administrative proceeding involving any of the parties to any mediation
to which such materials apply.

(c) Privilege Applicable to Parties’ Communications. Any communication made in the course
of and relating to the subject matter of any mediation and which is made in the presence of such
mediator by any participant, mediator, or other person shall be a confidential communication and
not subject to disclosure in any judicial or administrative proceeding.

(d) Privilege Applicable in Labor Disputes. Any person acting as a mediator in a labor dispute
who receives information as a mediator relating to the labor dispute shall not be required to reveal
such information received by him or her in the course of mediation in any administrative, civil, or
arbitration proceeding. This provision does not apply to criminal proceedings.

NOTE

Subsections (a), (b), and (c). These subsections are derived from G. L. c. 233, § 23C. Although there are
no express exceptions to the privilege set forth in Subsections (a), (b), and (c), the Supreme Judicial Court
has recognized that the mediation privilege is subject to the doctrine of “at issue” waiver. See Bobick v.
United States Fid. & Guar. Co., 439 Mass. 652, 658 n.11 (2003), citing Darius v. City of Boston, 433 Mass.
274, 277-278 (2001), and cases cited. See also Section 523(b)(2), Waiver of Privilege: Conduct Consti-
tuting Waiver.

Subsection (d). This subsection is derived from G. L. c. 150, § 10A.
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Section 515. Investigatory Privilege

Unless otherwise required by law, information given to governmental authorities in order to
secure the enforcement of law is subject to disclosure only within the discretion of the govern-
mental authority.

NOTE

This section is derived from Worthington v. Scribner, 109 Mass. 487, 488-489 (1872), and Attorney Gen. v.
Tufts, 239 Mass. 458, 490-491 (1921). See also District Attorney for the Norfolk Dist. v. Flatley, 419 Mass.
507, 510-511 (1995).

Although this privilege is described as “absolute,” it is qualified by the duty of the prosecutor to provide
discovery to a person charged with a crime. See Mass. R. Crim. P. 14. Moreover, as to certain kinds of
information, the privilege is also qualified by the Massachusetts public records law. See G. L. c. 66, § 10.
General Laws c. 4, § 7, Twenty-sixth (f), provides that investigatory materials, including information covered
by this privilege, are regarded as a public record and thus subject to disclosure even though the material is
compiled out of the public view by law enforcement or other investigatory officials, provided that the dis-
closure of the investigatory materials would not “so prejudice the possibility of effective law enforcement that
such disclosure would not be in the public interest.” Rafuse v. Stryker, 61 Mass. App. Ct. 595, 597 (2004),
guoting Bougas v. Chief of Police of Lexington, 371 Mass. 59, 62 (1976). See Worcester Telegram & Ga-
zette Corp. v. Chief of Police of Worcester, 436 Mass. 378, 383 (2002) (describing the process for deter-
mining whether material is exempt from disclosure as a public record).

Cross-Reference: Section 509, Identity of Informer, Surveillance Location, and Protected Witness
Privileges.
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Section 516. Political Voter Disqualification

A voter who casts a ballot may not be asked and may not disclose his or her vote in any pro-
ceeding unless the court finds fraud or intentional wrongdoing.

NOTE

This section is derived from McCavitt v. Registrars of Voters, 385 Mass. 833, 848-849 (1982), in which the
court held “that the right to a secret ballot is not an individual right which may be waived by a good faith
voter.” Id. at 849.

Cross-Reference: Section 511, Privilege Against Self-Incrimination.
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Section 517. Trade Secrets

[Privilege not recognized]

NOTE

In Gossman v. Rosenberg, 237 Mass. 122, 124 (1921), the Supreme Judicial Court held that a witness could
not claim a privilege as to trade secrets. Cf. Proposed Mass. R. Evid. 507. However, public access to in-
formation about trade secrets in a public agency’s possession may be limited. See G. L. c. 4, 8§ 7, Twen-
ty-sixth (g) (excluding from the definition of “public records” any “trade secrets or commercial or financial
information voluntarily provided to an agency for use in developing governmental policy and upon a promise
of confidentiality”). The confidentiality of trade secrets also may be maintained by means of a protective
order whereby a court may protect from disclosure during discovery “a trade secret or other confidential
research, development, or commercial information.” Mass. R. Civ. P. 26(c)(7). See also Mass. R. Crim.
P. 14(a)(5). The court may issue such a protective order on motion by a party or by the person from whom
discovery is sought and if good cause is shown. Mass. R. Civ. P. 26(c)(7).
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Section 518. Executive or Governmental Privilege
[Privilege not recognized]

NOTE

Unlike the Federal system, neither the Massachusetts courts nor the Legislature has established a “delib-
erative process privilege” that prevents a party from obtaining documents from a public officer or agency that
record the deliberative process leading up to a decision by the officer or agency. See District Attorney for the
Norfolk Dist. v. Flatley, 419 Mass. 507, 509-510 (1995). Likewise, there is no “executive privilege” under the
Massachusetts Constitution similar to the privilege which exists under the Federal Constitution. Compare
Babets v. Secretary of Human Servs., 403 Mass. 230, 231 (1988) (doctrine of separation of powers does not
require recognition of “executive privilege”), with United States v. Nixon, 418 U.S. 683, 711 (1974) (recog-
nizing that separation of powers under Federal Constitution implies a qualified privilege for presidential
communications in performance of president’s responsibilities).

Access to inter-agency or intra-agency reports, papers, and letters relating to the development of policy
is governed by G. L. c. 66, § 10, the public records statute. This law creates a presumption that all records
are public, G. L. c. 66, § 10(c), and places on the custodian of the record the burden of establishing that a
record is exempt from disclosure because it falls within one of a series of specifically enumerated exemp-
tions set forth in G. L. c. 4, 8 7, Twenty-sixth. Id. Under G. L. c. 4, § 7, Twenty-sixth (d), the following ma-
terial is exempt from public disclosure: “inter-agency or intra-agency memoranda or letters relating to policy
positions being developed by the agency; but this subclause shall not apply to reasonably completed factual
studies or reports on which the development of such policy positions has been or may be based.” Id. “The
Legislature has . . . chosen to insulate the deliberative process from scrutiny only until it is completed, at
which time the documents thereby generated become publicly available.” Babets v. Secretary of Human
Servs., 403 Mass. at 237 n.8.
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Section 519. State and Federal Tax Returns

(a) State Tax Returns.

(1) Disclosure by Commissioner of Revenue. The disclosure by the commissioner, or by
any deputy, assistant, clerk or assessor, or other employee of the Commonwealth or of any
city or town therein, to any person but the taxpayer or the taxpayer’s representative, of any
information contained in or set forth by any return or document filed with the commissioner is
prohibited.

(2) Production by Taxpayer. Massachusetts State tax returns are privileged, and a taxpayer
cannot be compelled to produce them in discovery.

(3) Exceptions. Subsection (a)(1) does not apply in proceedings to determine or collect the tax,
or to certain criminal prosecutions.

(b) Federal Tax Returns.

(1) General Rule. Federal tax returns are subject to a qualified privilege. The taxpayer is en-
titled to a presumption that the returns are privileged and are not subject to discovery.

(2) Exceptions. A taxpayer who is a party to litigation can be compelled to produce Federal tax
returns upon a showing of substantial need by the party seeking to compel production.

NOTE

Subsection (a). This subsection is taken nearly verbatim from G. L. c. 62C, § 21(a). General Laws c. 62C,
§ 21(b), sets forth twenty-three exceptions, most of which pertain to limited disclosures of tax information to
other government agencies or officials.

The commissioner also has authority to disclose tax information to the Secretary of the Treasury of the
United States and certain tax officials in other jurisdictions. See G. L. c. 62C, § 22.

A violation of G. L. c. 62C, § 21, may be punishable as a misdemeanor. G. L. c. 62C, § 21(c).

The privilege applicable to State tax returns in the hands of the taxpayer is set forth in Finance Comm’n
of Boston v. Commissioner of Revenue, 383 Mass. 63, 67—72 (1981). See also Leave v. Boston Elevated
Ry. Co., 306 Mass. 391, 402-403 (1940). Nothing in this subsection prohibits the courts from requiring a
party, in appropriate circumstances, to disclose tax documents to another party during the litigation process.
See, e.g., Rule 410 of the Supplemental Rules of the Probate and Family Court (requiring certain parties to
disclose “federal and state income tax returns and schedules for the past three [3] years and any non-public,
limited partnership and privately held corporate returns for any entity in which either party has an interest
together with all supporting documentation for tax returns, including but not limited to W-2's, 1099’s, 1098’s,
K-1, Schedule C and Schedule E”).

Subsection (b). This subsection is derived from Finance Comm’n of Boston v. McGrath, 343 Mass. 754,
766—768 (1962).

The conditional privilege against disclosure of the contents of Federal tax returns does not forbid dis-
closure of the defendant’s failure to file such a return. A.C. Vaccaro, Inc. v. Vaccaro, 80 Mass. App. Ct. 635,
639-640 (2011).
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Section 520. Tax Return Preparer

(a) Definition. For the purposes of this section, a person is engaged in the business of preparing tax
returns if the person advertises, or gives publicity to the effect that the person prepares or assists
others in the preparation of tax returns, or if he or she prepares or assists others in the preparation
of tax returns for compensation.

(b) Privilege. No person engaged in the business of preparing tax returns shall disclose any in-
formation obtained in the conduct of such business, unless such disclosure is consented to in
writing by the taxpayer in a separate document, or is expressly authorized by State or Federal law,
or is necessary to the preparation of the return, or is made pursuant to court order.

NOTE

This section is taken nearly verbatim from G. L. c. 62C, § 74. A violation of this statute may be punishable
as a misdemeanor.
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Section 521. Sign Language Interpreter—Client Privilege

(a) Definitions. For the purpose of this section, the following words shall have the following
meanings:

(1) Client. A “client” is a person rendered interpreting services by a qualified interpreter.

(2) Qualified Interpreter. A “qualified interpreter” is a person skilled in sign language or
oral interpretation and transliteration, has the ability to communicate accurately with a deaf or
hearing-impaired person, and is able to translate information to and from such hear-
ing-impaired person.

(3) Confidential Communication. A communication is confidential if a client has a rea-
sonable expectation or intent that it not be disclosed to persons other than those to whom
such disclosure is made.

(b) Privilege. A client has a privilege to prevent a qualified interpreter from disclosing a confi-
dential communication between one or more persons where the communication was facilitated by
the interpreter.

NOTE

Subsection (a). This subsection is derived nearly verbatim from G. L. c. 221, § 92A. The statute’s definition
of a “qualified interpreter” states that “[a]n interpreter shall be deemed qualified or intermediary as deter-
mined by the Office of Deafness, based upon the recommendations of the Massachusetts Registry of the
Deaf, the Massachusetts State Association of the Deaf and other appropriate agencies.” G. L. c. 221,
8§ 92A.

Subsection (b). This subsection is derived nearly verbatim from G. L. c. 221, § 92A. The portion of
G. L. c. 221, § 92A, that establishes the privilege references “a certified sign language interpreter,” but the
statute does not specifically define that term. Accordingly, to be consistent with the terms actually defined in
G. L. c. 221, § 92A, this subsection uses the term “qualified interpreter.” There is no case law in Massa-
chusetts which defines the scope of this privilege.

Appointment of Interpreter. The interpreter must be appointed by the court as part of a court pro-
ceeding. See G. L. c. 221, § 92A (“In any proceeding in any court in which a deaf or hearing-impaired person
is a party or a witness . . . such court . . . shall appoint a qualified interpreter to interpret the proceedings”).
See also Mass. R. Crim. P. 41 (“The judge may appoint an interpreter or expert if justice so requires and
may determine the reasonable compensation for such services and direct payment therefor.”); Mass. R. Civ.
P. 43(f) (“The court may appoint an interpreter of its own selection and may fix his reasonable compensation.
The compensation shall be paid out of funds provided by law or by one or more of the parties as the court
may direct, and may be taxed ultimately as costs, in the discretion of the court.”).

Cross-Reference: Section 604, Interpreters; “Standards and Procedures of the Office of Court Inter-
preter Services,” 1143 Mass. Reg. 15 (Nov. 13, 2009), available at http://perma.cc/RPE2-85CA.
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Section 522. Interpreter-Client Privilege

(a) Definitions. For the purpose of this section, the following words shall have the following
meanings:

(1) Interpreter. An “interpreter” is a person who is readily able to interpret written and
spoken language simultaneously and consecutively from English to the language of the
non-English speaker or from said language to English.

(2) Non-English Speaker. A “non-English speaker” is a person who cannot speak or under-
stand, or has difficulty in speaking or understanding, the English language, because he or she
uses only or primarily a spoken language other than English.

(b) Privilege. Disclosures made out of court by communications of a non-English speaker through
an interpreter to another person shall be a privileged communication, and the interpreter shall not
disclose such communication without permission of the non-English speaker.

(c) Scope. The privilege applies when the non-English speaker had a reasonable expectation or
intent that the communication would not be disclosed.

NOTE
Subsection (a). This subsection is derived nearly verbatim from G. L. c. 221C, § 1.

Subsection (b). This subsection is derived nearly verbatim from G. L. c. 221C, 8§ 4(c). See Section 4.06 of
the “Standards and Procedures of the Office of Court Interpreter Services,” 1143 Mass. Reg. 15 (Nov. 13,
2009), which is available at http://perma.cc/RPE2-85CA (“Court interpreters shall protect the confidentiality
of all privileged and other confidential information.”).

Subsection (c). This subsection is derived nearly verbatim from G. L. ¢. 221C, § 4(c). There is no case law
in Massachusetts that defines the scope of this privilege.

Right to Assistance of an Interpreter. General Laws c. 221C, § 2, states as follows:

“A non-English speaker, throughout a legal proceeding, shall have a right to the assistance
of a qualified interpreter who shall be appointed by the judge, unless the judge finds that
no qualified interpreter of the non-English speaker’s language is reasonably available, in
which event the non-English speaker shall have the right to a certified interpreter, who shall
be appointed by the judge.”

See Mass. R. Crim. P. 41 (“The judge may appoint an interpreter or expert if justice so requires and may
determine the reasonable compensation for such services and direct payment therefor.”); Mass. R.
Civ. P. 43(f) (“The court may appoint an interpreter of its own selection and may fix his reasonable com-
pensation. The compensation shall be paid out of funds provided by law or by one or more of the parties as
the court may direct, and may be taxed ultimately as costs, in the discretion of the court.”). See also
G. L. c. 221C, § 3 (waiver of right to interpreter).

Procedural Issues. The statute requires the interpreter to swear or affirm to “make true and impartial in-
terpretation using [the interpreter’s] best skill and judgment in accordance with the standards prescribed by
law and the ethics of the interpreter profession.” G. L. c. 221C, § 4(a). The statute also states that “[ijn any
proceeding, the judge may order all of the testimony of a non-English speaker and its interpretation to be
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electronically recorded for use in audio or visual verification of the official transcript of the proceedings.”
G. L. c. 221C, § 4(b).

Cross-Reference: Section 604, Interpreters; “Standards and Procedures of the Office of Court Inter-
preter Services,” 1143 Mass. Reg. 15 (Nov. 13, 2009), available at http://perma.cc/RPE2-85CA.

111



ARTICLE V. PRIVILEGES AND DISQUALIFICATIONS §523

Section 523. Waiver of Privilege

(a) Who Can Waive. A privilege holder or his or her legally appointed guardian, administrator,
executor, or heirs can waive the privilege.

(b) Conduct Constituting Waiver. Except as provided in Section 524, Privileged Matter Dis-
closed Erroneously or Without Opportunity to Claim Privilege, a privilege is waived if the
person upon whom this Article confers a privilege against disclosure

(1) voluntarily discloses or consents to disclosure of any significant part of the privileged
matter or

(2) introduces privileged communications as an element of a claim or defense.

(c) Conduct Not Constituting Waiver. A person upon whom this Article confers a privilege
against disclosure does not waive the privilege if

(1) the person merely testifies as to events which were a topic of a privileged communication,
or

(2) there is an unintentional disclosure of a privileged communication and reasonable pre-
cautions were taken to prevent the disclosure.

NOTE

Subsection (a). This subsection is derived from Phillips v. Chase, 201 Mass. 444, 449 (1909), and District
Attorney for the Norfolk Dist. v. Magraw, 417 Mass. 169, 173-174 (1994). See also G. L. c. 233, § 20B;
Adoption of Diane, 400 Mass. 196, 201, 202 n.4 (1987).

Subsection (b)(1). This subsection is derived from Matter of the Reorganization of Elec. Mut. Liab. Ins. Co.
(Bermuda), 425 Mass. 419, 423 n.4 (1997), where the Supreme Judicial Court noted that Proposed Mass.
R. Evid. 510 was consistent with the views of the court.

Subsection (b)(2). This subsection is derived from the concept of an “at issue” waiver which the Supreme
Judicial Court recognized in Darius v. City of Boston, 433 Mass. 274, 284 (2001). An “at issue” waiver is not
a blanket waiver of the privilege, but rather “a limited waiver of the privilege with respect to what has been
put ‘at issue.” Id. at 283. See, e.g., Global Investors Agent Corp. v. National Fire Ins. Co. of Hartford, 76
Mass. App. Ct. 812, 818-820 (2010) (determining that a limited at-issue waiver of the plaintiff's attor-
ney-client privilege occurred because its claim for consequential damages was based in part on the advice
it received from its attorney in the underlying action). Accord Commonwealth v. Brito, 390 Mass. 112, 119
(1983) (“Once such a charge [of ineffectiveness of counsel] is made, the attorney-client privilege may be
treated as waived at least in part, but trial counsel’s obligation may continue to preserve confidences whose
disclosure is not relevant to the defense of the charge of his ineffectiveness as counsel.”). In addition, the
party seeking to invoke the doctrine of an “at issue” waiver must establish that the privileged information is
not available from any other source. Darius v. City of Boston, 433 Mass. at 284.

Subsection (c)(1). This subsection is derived from Commonwealth v. Goldman, 395 Mass. 495, 499-500,
cert. denied, 474 U.S. 906 (1985). Though a witness does not waive the privilege merely by testifying as to
events which were a topic of a privileged communication, a waiver occurs when the witness testifies as to
the specific content of an identified privileged communication. Id. In Commonwealth v. Goldman, the Su-
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preme Judicial Court specifically left open the question whether in a criminal case the rule embodied in this
subsection would have to yield to the defendant’s constitutional right of confrontation. Id. at 502 n.8. See also
Commonwealth v. Neumyer, 432 Mass. 23, 29 (2000) (waiver of sexual assault counselor privilege);
Commonwealth v. Clancy, 402 Mass. 664, 668-669 (1988) (waiver of patient-psychotherapist privilege).

Subsection (c)(2). This subsection is derived from Matter of the Reorganization of Elec. Mut. Liab. Ins. Co.
(Bermuda), 425 Mass. 419, 422-423 (1997). See also Adoption of Sherry, 435 Mass. 331, 336 (2001).

Rule 502 of the Federal Rules of Evidence, Waivers in Federal Proceedings. On September 19,
2008, Rule 502 of the Federal Rules of Evidence was enacted. See Pub. L. No. 110-322, 110th Cong., 2d
Sess. The rule is applicable “in all proceedings commenced after the date of enactment . . . and, insofar as
is just and practicable, in all proceedings pending” on that date. The rule was developed in response to
concerns about the rising cost of discovery, especially electronic discovery, in Federal proceedings in which
among the thousands or hundreds of thousands of documents that are produced by a party in response to
a discovery request, the producing party may inadvertently include one or a handful of documents that are
covered by the attorney-client privilege or the work-product protection. Prior to the adoption of this rule, there
was no uniform national standard governing the determination of when such a mistake would lead to a ruling
that the privilege or protection had been waived. As a result, a party was forced to examine each and every
document produced in discovery in order to avoid the risk of an inadvertent waiver.

Rule 502 of the Federal Rules of Evidence does not alter the law that governs whether a document is
subject to the attorney-client privilege or the work-product protection in the firstinstance. Under Fed. R. Evid.
501, unless State law, the Federal Constitution, or a Federal statute controls, the existence of a privilege in
Federal proceedings “shall be governed by the principles of the common law.” However, Fed. R. Evid. 502
does establish a single national standard that protects parties against a determination by a Federal court,
a Federal agency, a State court, or a State agency that an inadvertent disclosure of privileged or protected
material constitutes a wholesale waiver of the privilege or protection as to other material that has not been
disclosed.

Rule 502(a) of the Federal Rules of Evidence addresses when a waiver of either the attorney-client
privilege or the work-product protection extends to undisclosed material. It provides that a waiver of the
privilege or protection does not extend to undisclosed material unless (1) the waiver is intentional, (2) the
disclosed and undisclosed material concern the same subject matter, and (3) both the disclosed and un-
disclosed material should in fairness be considered together. Rule 502(b) of the Federal Rules of Evidence
addresses inadvertent disclosures. It is similar to Section 523(c)(2), Waiver of Privilege: Conduct Not
Constituting Waiver, except that the Federal rule requires that to avoid a waiver the holder of the privilege
must promptly take reasonable steps to rectify the erroneous disclosure. Fed. R. Evid. 502(b)(3).
Rule 502(c) of the Federal Rules of Evidence provides that disclosures made in State court proceedings will
not operate as a waiver in Federal proceedings so long as the disclosure is not regarded as a waiver under
either Fed. R. Evid. 502(a) or 502(b), or the law of the State where the disclosure occurred. Rule 502(d) of
the Federal Rules of Evidence provides that a Federal court order that the privilege or the protection is not
waived by a disclosure is binding on both Federal and State courts. Rule 502(e) of the Federal Rules of
Evidence provides that an agreement on the effect of the disclosure between the parties in a Federal pro-
ceeding is binding only on the parties to the agreement, unless it is incorporated into a court order.
Rule 502(f) of the Federal Rules of Evidence expressly makes the rule applicable to State and Federal
proceedings, “even if State law provides the rule of decision.” Rule 502(g) of the Federal Rules of Evidence
contains definitions of the terms “attorney-client privilege” and “work-product protection.”
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Section 524. Privileged Matter Disclosed Erroneously or Without
Opportunity to Claim Privilege

A claim of privilege is not defeated by a disclosure erroneously made without an opportunity
to claim the privilege.

NOTE

This section is derived from Commonwealth v. Neumyer, 432 Mass. 23, 35-36 (2000) (no waiver where
record holder unaware of probable cause hearing and victim “was hardly in a position to be aware of her
rights”). See also Commonwealth v. Dwyer, 448 Mass. 122, 145-146 (2006).
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Section 525. Comment upon or Inference from Claim of Privilege

(a) Civil Case. Comment may be made and an adverse inference may be drawn against a party
when that party, or in certain circumstances a witness, invokes a privilege.

(b) Criminal Case.

(1) No comment may be made and no adverse inference may be drawn against a defendant
who invokes the privilege against self-incrimination or against a defendant for calling a wit-
ness who invokes a privilege that belongs to the witness and not to the defendant.

(2) In a case tried to a jury, the assertion of a privilege should be made outside the presence of
the jury whenever reasonably possible.

NOTE

Subsection (a). This subsection is derived from the long-standing rule in Massachusetts that an adverse
inference may be drawn against a party who invokes a testimonial privilege in a civil case. Phillips v. Chase,
201 Mass. 444, 450 (1909) (attorney-client privilege). This principle applies equally to cases involving
custody or parental access to a child. See Custody of Two Minors, 396 Mass. 610, 616—617 (1986); Care
& Protection of Quinn, 54 Mass. App. Ct. 117, 121 (2002); Adoption of Nadia, 42 Mass. App. Ct. 304,
307-308 (1997). Drawing the adverse inference in a civil case does not infringe on the party’s privilege
against self-incrimination under either Article 12 of the Declaration of Rights of the Massachusetts Con-
stitution or the Fifth Amendment to the Constitution of the United States. Kaye v. Newhall, 356 Mass. 300,
305-306 (1969) (attorney-client privilege). It makes no difference that criminal matters are pending at the
time. Frizado v. Frizado, 420 Mass. 592, 596 (1995) (privilege against self-incrimination).

In Labor Relations Comm’n v. Fall River Educators’ Ass’n, 382 Mass. 465, 471-472 (1981), the Su-
preme Judicial Court expanded the rule to allow an adverse inference to be drawn against an organizational
party as a result of a claim of the privilege against self-incrimination by its officers who had specific
knowledge of actions taken on behalf of the organization in connection with the underlying claim. In Lentz v.
Metropolitan Prop. & Cas. Ins. Co., 437 Mass. 23, 26—32 (2002), the Supreme Judicial Court expanded the
principle even further to include circumstances in which the court finds, as a preliminary question of fact, that
the witness who invokes the privilege against self-incrimination is acting on behalf of or to further the in-
terests of one of the parties. The Supreme Judicial Court also noted that the potential for prejudice can be
reduced by limiting the number of questions that may be put to the witness who invokes the privilege, and
by a limiting instruction. Id. at 30-31.

Counsel has the right to comment on an opposing party’s failure to testify in a civil case. See Kaye v.
Newhall, 356 Mass. at 305; Silveira v. Kegerreis, 12 Mass. App. Ct. 906, 906—907 (1981).

When a nonparty witness is closely aligned with a party in a civil case, and the nonparty witness invokes
the privilege against self-incrimination, the jury should be instructed that the witness may invoke the privilege
for reasons unrelated to the case on trial, and that they are permitted, but not required, to draw an inference
adverse to the party from the witness’s invocation of the privilege against self-incrimination. The jury is
permitted to draw an inference adverse to a party from the witness’s invocation of the privilege against self-
incrimination. Lentz v. Metropolitan Prop. & Cas. Ins. Co., 437 Mass. at 26—-32.

Subsection (b)(1). This subsection is derived from Article 12 of the Declaration of Rights of the Massa-
chusetts Constitution and the Fifth Amendment to the Constitution of the United States, as well as from
G. L. c. 233, 8§ 20, Third, and G. L. c. 278, § 23. See Commonwealth v. Goulet, 374 Mass. 404, 412 (1978).
See also Commonwealth v. Szerlong, 457 Mass. 858, 869—870 n.13 (2010). In Commonwealth v. Vallejo,
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455 Mass. 72, 78-81 (2009), the Supreme Judicial Court adopted the reasoning of Commonwealth v. Russo,
49 Mass. App. Ct. 579 (2000), and held that a defendant’s privilege against self-incrimination may be
violated by comments made by a codefendant’s counsel on the defendant’s pretrial silence or the de-
fendant’s decision not to testify. For a discussion of the numerous cases dealing with the issue of whether
a remark by a judge, a prosecutor, or a co-counsel constitutes improper comment on the defendant’s si-
lence, see M.S. Brodin & M. Avery, Massachusetts Evidence § 5.14.8 (8th ed. 2007). A defendant may have
the right to simply exhibit a person before the jury without questioning the person. See Commonwealth v.
Rosario, 444 Mass. 550, 557-559 (2005). When there is a timely request made by the defense, the trial
judge must instruct the jury that no adverse inference may be drawn from the fact that the defendant did not
testify. See Carter v. Kentucky, 450 U.S. 288, 305 (1981); Commonwealth v. Sneed, 376 Mass. 867,
871-872 (1978). See also Commonwealth v. Rivera, 441 Mass. 358, 371 n.9 (2004) (“We remain of the view
that judges should not give the instruction when asked not to do so. We are merely saying that it is not per
se reversible error to do s0.”).

Subsection (b)(2). This subsection is derived from Commonwealth v. Martin, 372 Mass. 412, 413, 421 n.17
(1977) (privilege against self-incrimination), and Commonwealth v. Labbe, 6 Mass. App. Ct. 73, 79-80
(1978) (spousal privilege). “Where there is some advance warning that a witness might refuse to testify, the
trial judge should conduct a voir dire of the witness, outside the presence of the jury, to ascertain whether the
witness will assert some privilege or otherwise refuse to answer questions.” Commonwealth v. Fisher, 433
Mass. 340, 350 (2001). If the witness asserts the privilege or refuses to testify before the jury when it was
not anticipated, the judge should give a forceful cautionary instruction to the jury. Commonwealth v. Hesketh,
386 Mass. 153, 157-159 (1982).
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Section 526. Unemployment Hearing Privilege

(a) Statutory Bar on the Use of Information from Unemployment Hearing. Subject to the
exceptions listed in Subsection (b), information secured during an unemployment hearing is ab-
solutely privileged, is not public record, and is not admissible in any action or proceeding.

(b) Exceptions. Such information may be admissible only in the following actions or proceedings:

(1) criminal or civil cases brought pursuant to G. L. ¢. 151A where the department or Com-
monwealth is a necessary party,

(2) civil cases relating to the enforcement of child support obligations,
(3) criminal prosecutions for homicide, and

(4) criminal prosecutions for violation of Federal law.

NOTE

This section is derived from G. L. c. 151A, 8§ 46, and Tuper v. North Adams Ambulance Serv., Inc., 428
Mass. 132, 137 (2008) (“Information secured pursuant to [G. L. c. 151A] is confidential, is for the exclusive
use and information of the department in the discharge of its duties, is not a public record, and may not be
used in any action or proceeding.”). A violation of this statute may be punishable as a misdemeanor.
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Section 527. Judicial Deliberation Privilege

A judge has an absolute privilege to refuse to disclose the mental impressions and thought
processes relied on in reaching a decision, whether harbored internally or memorialized in non-
public material.

NOTE

This section is derived from Matter of the Enforcement of a Subpoena, 463 Mass. 162 (2012). In that case,
the Supreme Judicial Court quashed so much of a subpoena issued by the Commission on Judicial Conduct
to a judge as related to the judge’s internal thought processes and deliberative communications. Id. at 178.
The court recognized an absolute judicial deliberation privilege that protects the judge’s “mental impressions
and thought processes in reaching a judicial decision, whether harbored internally or memorialized in other
nonpublic material.” I1d. at 174. The court additionally ruled that “the privilege also protects confidential
communications among judges and between judges and court staff made in the course of and related to
their deliberative processes in particular cases.” Id. This absolute but narrowly tailored privilege “does not
cover a judge’s memory of nondeliberative events in connection with cases in which the judge participated.
Nor does the privilege apply to inquiries into whether a judge was subjected to improper ‘extraneous in-
fluences’ or ex parte communications during the deliberative process.” Id. at 174-175. The privilege also
does not apply “when a judge is a witness to or was personally involved in a circumstance that later becomes
the focus of a legal proceeding.” Id. at 175.
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Section 601. Competency

(a) Generally. Every person is competent to be a witness unless a statute or the Massachusetts
common law of evidence provides otherwise.

(b) Rulings. A person is competent to be a witness if he or she has

(1) the general ability or capacity to observe, remember, and give expression to that which he
or she has seen, heard, or experienced, and

(2) an understanding sufficient to comprehend the difference between truth and falsehood, the
wickedness of the latter, and the obligation and duty to tell the truth, and, in a general way,
belief that failure to perform the obligation will result in punishment.

(c) Preliminary Questions. While the competency of a witness is a preliminary question of fact
for the judge, questions of witness credibility are to be resolved by the trier of fact.

NOTE

Subsection (a). This subsection is derived from G. L. c. 233, § 20. See Commonwealth v. Monzon, 51 Mass.
App. Ct. 245, 248-249 (2001). A person otherwise competent to be a withess may still be disqualified from
testifying. See, e.g., G. L. c. 233, § 20 (with certain exceptions, “neither husband nor wife shall testify as to
private conversations with the other”; “neither husband nor wife shall be compelled to testify in the trial of an
indictment, complaint or other criminal proceeding against the other”; “defendant in the trial of an indictment,
complaint or other criminal proceeding shall, at his own request . . . be allowed to testify”; and “an une-
mancipated, minor child, living with a parent, shall not testify before a grand jury, trial of an indictment,
complaint or other criminal proceeding, against said parent”). See also Section 504, Spousal Privilege and
Disqualification; Parent-Child Disqualification; Section 511, Privilege Against Self-Incrimination. Cf.
Mass. R. Civ. P. 43(a) (witness testimony, and assessment of the competency of a witness, must be done
orally in open court); Hayden v. Hayden, 15 Mass. App. Ct. 915, 916 (1983) (“The probate judge acted well
within his sound discretion in declining to have a conference in camera with the son of the parties, then
twelve years old . . . .").

Subsection (b). This subsection is taken nearly verbatim from Commonwealth v. Allen, 40 Mass. App. Ct.
458, 461 (1996). This test applies to all potential withesses. Commonwealth v. Brusqgulis, 398 Mass. 325,
329 (1986). Neither the inability of a witness to remember specific details of events nor inconsistencies in the
testimony render the witness incompetent to testify, so long as the witness demonstrates “the general
ability to observe, remember and recount.” Commonwealth v. Trowbridge, 419 Mass. 750, 755 (1995);
Commonwealth v. Thibeault, 77 Mass. App. Ct. 419, 424-428 (2010) (six year old permitted to testify about
incidents that occurred when she was five despite inconsistencies in her ability to observe, remember, and
recount facts and her initial difficulty with concept of a promise in connection with duty to tell the truth). See
Commonwealth v. Gamache, 35 Mass. App. Ct. 805, 806—809 (1994) (five year old permitted to testify about
incidents that allegedly took place when the child was twenty-one and thirty-three months old despite in-
consistencies and her inability to recall every detail in her testimony). “The tendency, moreover, except in
quite clear cases of incompetency, is to let the witness testify and have the triers make any proper discount
for the quality of her understanding” (quotations omitted). Commonwealth v. Whitehead, 379 Mass. 640, 656
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(1980). See, e.g., Commonwealth v. Brusgulis, 398 Mass. at 329 (child); Commonwealth v. Sires, 370 Mass.
541, 546 (1976) (alcoholic); Commonwealth v. Aitahmedlamara, 63 Mass. App. Ct. 76, 78 (2005) (devel-
opmentally disabled); Commonwealth v. Hiotes, 58 Mass. App. Ct. 255, 256 (2003) (mental illness).

Subsection (c). The initial segment of this subsection is derived from Demoulas v. Demoulas, 428 Mass.
555, 562-563 (1998); the remainder of the subsection is derived from Commonwealth v. Jackson, 428 Mass.
455, 466 (1998). The question of the competency of a potential witness is within the discretion of the trial
judge, who has “wide discretion . . . to tailor the competency inquiry to the particular circumstances and
intellect of the witness.” Commonwealth v. Brusqulis, 398 Mass. 325, 329-330 (1986). When competency is
challenged, a judge usually conducts a voir dire examination of the potential witness, but may require a
physician or other expert to examine the potential withess’s mental condition where appropriate. Demoulas
v. Demoulas, 428 Mass. at 563. See G. L.c. 123, § 19; G. L. c. 233, § 23E. Cf. Mass. R. Civ. P. 43(a)
(witness testimony, and assessment of the competency of a withess, must be done orally in open court).
“Although competency must of course be determined before a witness testifies, the judge may reconsider
his decision, either sua sponte or on motion, if he entertains doubts about the correctness of the earlier
ruling.” Commonwealth v. Brusqulis, 398 Mass. at 331.

Competency of Criminal Defendant. A defendant in a criminal case is competent so long as the defendant
has a “sufficient present ability to consult with his [or her] lawyer with a reasonable degree of rational un-
derstanding and . . . arational as well as factual understanding of the proceedings.” Commonwealth v. Hung
Tan Vo, 427 Mass. 464, 468—469 (1998), quoting Commonwealth v. Vailes, 360 Mass. 522, 524 (1971),
qguoting Dusky v. United States, 362 U.S. 402, 402 (1960). The trial judge has a duty to act sua sponte
whenever there is “a substantial question of possible doubt” as to the defendant’s competency to stand trial.
See Commonwealth v. Hill, 375 Mass. 50, 62 (1978).

It is not necessary to suspend all pretrial proceedings because a defendant is not competent. See
Abbott A. v. Commonwealth, 458 Mass. 24, 33 (2010) (concluding it is not a per se violation of due process
for the Commonwealth to proceed against incompetent person at bail hearing or dangerousness hearing).
Contra Commonwealth v. Torres, 441 Mass. 499, 505-507 (2004) (stating due process may be violated if
defense counsel is unable to communicate at all with client during bail hearing or hearing on rendition).
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Section 602. Need for Personal Knowledge

A witness may testify to a matter only if evidence is introduced sufficient to support a finding
that the witness has personal knowledge of the matter. Evidence to prove personal knowledge may
consist of the witness’s own testimony. This section does not apply to a witness’s expert opinion
testimony under Section 703.

NOTE

This section is taken from Fed. R. Evid. 602 and Proposed Mass. R. Evid. 602 and is consistent with
Massachusetts law. See Commonwealth v. Cintron, 435 Mass. 509, 521 (2001); Malchanoff v. Truehart,
354 Mass. 118, 121-122 (1968); Commonwealth v. Wolcott, 28 Mass. App. Ct. 200, 207 (1990).

Cross-Reference: Section 104(b), Preliminary Questions: Relevance That Depends on a Fact; Sec-
tion 601, Competency; Section 703, Bases of Opinion Testimony by Experts. Cf. Section 402, General
Admissibility of Relevant Evidence; Section 403, Excluding Relevant Evidence for Prejudice, Confusion,
Waste of Time, or Other Reasons; Section 701, Opinion Testimony by Lay Witnesses.
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Section 603. Oath or Affirmation to Testify Truthfully

Before testifying, a witness must give an oath or affirmation to testify truthfully. It must be
in a form designed to impress that duty on the witness’s conscience.

NOTE

This section is taken from Fed. R. Evid. 603 and Proposed Mass. R. Evid. 603 and is consistent with
Massachusetts law. See G. L. c. 233, 88 15-19. See also Mass. R. Civ. P. 43(d) (“Whenever under these
rules an oath is required to be taken, a solemn affirmation under the penalties of perjury may be accepted in
lieu thereof.”). “Although taking [the traditional] oath is the customary method for signifying one’s recognition
that consequences attend purposeful falsehood, it is not the only method for doing so. The law requires
some affirmative representation that the witness recognizes his or her obligation to tell the truth. See
G. L. c. 233, 88 17-19.” Adoption of Fran, 54 Mass. App. Ct. 455, 467 (2002).

“A child witness does not have to understand fully the obligation of an oath, but must show a general
awareness of the duty to be truthful and the difference between a lie and the truth.” Commonwealth v. lke 1.,
53 Mass. App. Ct. 907, 909 (2002). “With children, recognition of that obligation [to tell the truth] sometimes
is more effectively obtained through careful questioning of the child than through recitation of what to the
child may be a meaningless oath or affirmation.” Adoption of Fran, 54 Mass. App. Ct. at 467 n.17. A judge’s
exchanges with a child and his or her discretionary conclusion that the child understands the difference
between the truth and lying and the importance of testifying truthfully “effectively serve[s] the underlying
purpose of the oath, and no more [can] be reasonably required of an infant deemed competent to testify, but
manifestly lacking in theological understanding.” Commonwealth v. McCaffrey, 36 Mass. App. Ct. 583, 590
(1994).
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Section 604. Interpreters

An interpreter must be qualified and must give an oath or affirmation to make a true transla-
tion.

NOTE

This section is derived from Fed. R. Evid. 604 and Proposed Mass. R. Evid. 604 and is consistent with
Massachusetts law. See Commonwealth v. Festa, 369 Mass. 419, 429-430 (1976) (establishing guidelines
for when witnesses testify through an interpreter). See G. L. c. 221C, § 2 (a non-English speaker has the
right to an interpreter throughout the proceedings, whether criminal or civil); Mass. R. Civ. P. 43(f); Mass. R.
Crim. P. 41. The trial judge has discretion to appoint an interpreter. Commonwealth v. Esteves, 46 Mass.
App. Ct. 339, 345, reversed and remanded on other grounds, 429 Mass. 636 (1999). “[W]hen a withess
testifies in a foreign language, the English translation is the only evidence, not the testimony in the original
language.” Id. All spoken-language court interpreters and court interpreters who provide services to the Trial
Court for deaf and hard-of-hearing persons are governed by the “Standards and Procedures of the Office
of Court Interpreter Services,” 1143 Mass. Reg. 15 (Nov. 13, 2009), which include a Code of Professional
Conduct that includes the subjects of conflict of interest, confidentiality, and interpreting protocols. See
http://perma.cc/RPE2-85CA.

Cross-Reference: Section 521, Sign Language Interpreter—Client Privilege; Section 522, Interpret-
er-Client Privilege; “Standards and Procedures of the Office of Court Interpreter Services,” 1143 Mass.
Reg. 15 (Nov. 13, 2009), available at http://perma.cc/RPE2-85CA.
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Section 605. Competency of Judge as Witness

The presiding judge may not testify as a witness at the trial.

NOTE

This section states the first sentence of Fed. R. Evid. 605 and Proposed Mass. R. Evid. 605. While there are
no Massachusetts statutes or cases on point, the proposition appears so clear as to be beyond question.
See generally S.J.C. Rule 3:09, Canon 3(E) (judicial disqualification); Glenn v. Aiken, 409 Mass. 699, 703
(1991) (“calling a judge as a witness to opine on what ruling he might have made on a particular hypothesis”
is disfavored). Cf. Guardianship of Pollard, 54 Mass. App. Ct. 318, 322—-323 (2002) (judge who served as
guardian ad litem prior to becoming judge not disqualified from testifying in guardianship proceeding before
a different judge and from being cross-examined on her guardian ad litem report).
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Section 606. Juror’s Competency as a Witness

(a) At the Trial. A juror may not testify as a witness before the other jurors at the trial. If a juror is
called to testify, the court must give a party an opportunity to object outside the jury’s presence.

(b) During an Inquiry into the Validity of a Verdict or Indictment.

(1) Prohibited Testimony or Other Evidence. During an inquiry into the validity of a verdict
or indictment, a juror may not testify about any statement made or incident that occurred during
the jury’s deliberations, the effect of anything on that juror’s or another juror’s vote, or any
juror’s mental processes concerning the verdict or indictment. The court may not receive a
juror’s affidavit or evidence of a juror’s statement on these matters.

(2) Exceptions. A juror may testify about whether
(A) extraneous prejudicial information was improperly brought to the jury’s attention or

(B) an outside influence was improperly brought to bear on any juror.

NOTE

Subsection (a). This subsection, which is taken verbatim from Fed. R. Evid. 606(a) and is nearly identical
to Proposed Mass. R. Evid. 606(a), reflects Massachusetts practice.

Subsection (b). This subsection is taken from Proposed Mass. R. Evid. 606(b) and is derived from
Commonwealth v. Tavares, 385 Mass. 140, 153-157, cert. denied, 457 U.S. 1137 (1982), and Common-
wealth v. Fidler, 377 Mass. 192, 196-198 (1979). In Commonwealth v. Tavares, 385 Mass. at 155 n.25, the
court stated that Proposed Mass. R. Evid. 606(b) “is the federal rule, and is in accord with the current
Massachusetts rule admitting evidence of extraneous information and excluding evidence of mental
processes” (quotation and citations omitted). See also Commonwealth v. Walker, 379 Mass. 297, 304
(1979); Woodward v. Leavitt, 107 Mass. 453, 466—467 (1871); Commonwealth v. Hanlon, 44 Mass. App.
Ct. 810, 816 (1998).

The Doctrine of “Extraneous Matter.” In Commonwealth v. Fidler, 377 Mass. at 200, the court held
that “if specific facts not mentioned at trial concerning one of the parties or the matter in litigation were
brought to the attention of the deliberating jury by a juror . . . such misconduct may be proved by juror tes-
timony.” The court cautioned, however, that “evidence concerning the subjective mental processes of jurors”
is not admissible to impeach their verdict. Id. at 198. The challenge for courts is to make the distinction
between “overt factors and matters resting in a juror’s consciousness.” Id. See Commonwealth v. Heang,
458 Mass. 827, 858 (2011) (pressure from other jurors during deliberation was not extraneous influence). In
Commonwealth v. Guisti, 434 Mass. 245 (2001), the court offered further guidance by defining the concept
of an “extraneous matter.” “An extraneous matter is one that involves information not part of the evidence
at trial and raises a serious question of possible prejudice” (citations and quotation omitted). Id. at 251.
Some illustrations of this concept include “(1) unauthorized views of sites by jurors; (2) improper commu-
nications to the jurors by third persons; or (3) improper consideration of documents not in evidence” (cita-
tions omitted). Commonwealth v. Fidler, 377 Mass. at 197.

Procedure for Determining Whether Jury Was Influenced by an “Extraneous Matter.” A party
alleging that a jury was exposed to a significant extraneous influence “bears the burden of demonstrating
that the jury were in fact exposed to the extraneous matter. To meet this burden he may rely on juror
testimony.” Commonwealth v. Fidler, 377 Mass. at 201. However, lawyers must observe Rule 3.5(d) of the

125



ARTICLE VI. WITNESSES 8§ 606

Massachusetts Rules of Professional Conduct, S.J.C. Rule 3:07, which forbids lawyers from initiating
contact with a member of the jury after discharge of the jury “without leave of court granted for good cause
shown.” Rule 3.5(d) provides further that

“[i]f a juror initiates a communication with such a lawyer, directly or indirectly, the lawyer
may respond provided that the lawyer shall not ask questions of or make comments to a
member of that jury that are intended only to harass or embarrass the juror or to influence
his or her actions in future jury service. In no circumstances shall such a lawyer inquire of
a juror concerning the jury's deliberation processes.”

Id. Further inquiry by the court is not required where “there has been no showing that specific facts not
mentioned at trial concerning one of the parties or the matter in litigation were brought to the attention of the
deliberating jury” (emphasis and quotations omitted). Commonwealth v. Drumgold, 423 Mass. 230, 261
(1996). See Commonwealth v. McQuade, 46 Mass. App. Ct. 827, 833 (1999). “The question whether the
party seeking an inquiry has made such a showing is properly addressed to the discretion of the trial judge.”
Commonwealth v. Dixon, 395 Mass. 149, 152 (1985). Because there is always a danger that when ques-
tioned about the existence of an extraneous matter a jury will respond

“with an answer that inappropriately reveals aspects of the deliberations|, gliving cautionary
instructions to each juror at the outset of the inquiry and, if necessary, again during the
inquiry will reduce the likelihood of answers that stray into revelation of the jury’s thought
process. The jurors can be instructed to respond about any information that was not men-
tioned during the trial (appropriate), but not to describe how the jurors used that information
or the effect of that information on the thinking of any one or more jurors (inappropriate).
Once any juror has established that extraneous information was mentioned, by whom, and
whether anyone said anything else about the extraneous information (not what they thought
about it or did with it), the inquiry of that juror is complete. As soon as the judge determines
that the defendant has satisfied his burden of establishing the existence of an extraneous
influence, the questioning of all jurors should cease.”

Commonwealth v. Kincaid, 444 Mass. 381, 391-392 (2005).

Ethnic or Racial Bias. When the defendant files an affidavit from one or more jurors stating that an-
other juror made a statement “that reasonably demonstrates racial or ethnic bias” and the jury’s credibility is
at issue, the judge must first determine whether the defendant has proved by a preponderance of the evi-
dence that the juror made the biased statement. Commonwealth v. McCowen, 458 Mass. 461, 494 (2010).
Second, if the answer to the first question is “yes,” the judge must determine whether the defendant has
proved by a preponderance of the evidence

“that the juror who made the statements was actually biased because of the race or eth-
nicity of a defendant, victim, defense attorney, or witness. A juror is actually biased where
her racial or ethnic prejudice, had it been revealed or detected at voir dire, would have
required as a matter of law that the juror be excused from the panel for cause.” (Citations
omitted.)

1d. at 495.

“In some instances, the statement made by the juror may establish so strong an inference
of a juror’s actual bias that proof of the statement alone may suffice. Generally, though, the
judge must determine the precise content and context of the statement to determine
whether it reflects the juror’'s actual racial or ethnic bias, or whether it was said in jest or
otherwise bore a meaning that would fail to establish racial bias. Because actual juror bias
affects the essential fairness of the trial, a defendant who has established a juror’s actual
bias is entitled to a new trial without needing to show that the juror’s bias affected the jury's
verdict.” (Citations omitted.)

Id. at 496. Third, even if the defendant fails to prove that the juror was actually biased, if the answer to the
first question is “yes,” the judge must determine “whether the statements so infected the deliberative pro-
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cess with racially or ethnically charged language or stereotypes that it prejudiced the defendant’s right to
have his guilt decided by an impartial jury on the evidence admitted at trial” (citations omitted). Id. at 496—497.
Even though racial or ethnic bias is not an extraneous matter, see Commonwealth v. Laguer, 410 Mass. 89,
97 (1991), this third question is subject to the same analysis used to evaluate extraneous influences on the
jury. If the defendant meets his or her burden of establishing that the statement was made, “the burden then
shifts to the Commonwealth to show beyond a reasonable doubt that the defendant was not prejudiced by
the jury’s exposure to these statements.” Commonwealth v. McCowen, 458 Mass. at 497. In making this
determination, the judge must not receive any evidence concerning the effect of the statement on the
thought processes of the jurors, but instead must focus on its “probable effect” on a “hypothetical average
jury.” Id.

Discharge of a Juror During Empanelment. Even prior to trial, a potential juror who may not be
impartial due to the effect of an extraneous matter such as bias or prejudice may be excused by the court.
See G. L. c. 234, § 28; G. L. c. 234A, 8 39; Mass. R. Crim. P. 20(b)(2). If the jury has not been sworn, the
judge has discretion to excuse a juror without a hearing or a showing of extreme hardship based on in-
formation that the juror may not be indifferent. See Commonwealth v. Gambora, 457 Mass. 715, 731-732
(2010) (juror dismissed based on report by court officer that she was observed in the hallway during a break
speaking to persons who then joined a group which included members of the defendant’s family); Com-
monwealth v. Duddie Ford Inc., 409 Mass. 387, 392 (1991). “It is generally within the judge’s discre-
tion . . . to determine when there exists a substantial risk that extraneous issues would influence the jury
such that an individual voir dire of potential jurors is warranted.” Commonwealth v. Holloway, 44 Mass. App.
Ct. 469, 472 (1998). Although there is a presumption that a peremptory challenge of a prospective juror is
proper, the Supreme Judicial Court has established guidelines that must be followed when it is shown that
the peremptory challenge constitutes a pattern of excluding members of a discrete community group solely
because of their membership in that group. See Commonwealth v. Benoit, 452 Mass. 212, 218-226 (2008)
(murder conviction reversed because peremptory challenge of a single African-American juror who hap-
pened to be the only such person in the venire constituted a pattern of group discrimination and because
judge’s finding that “there are race neutral reasons which the Commonwealth has articulated which justify
the challenge” was not sufficient).

Discharge of a Juror During Trial. “When a judge determines that the jury may have been exposed
during the course of trial to material that ‘goes beyond the record and raises a serious question of possible
prejudice,’ [the judge] should conduct a voir dire of jurors to ascertain the extent of their exposure to the
extraneous material and to assess its prejudicial effect.” Commonwealth v. Francis, 432 Mass. 353, 369-370
(2000), quoting Commonwealth v. Jackson, 376 Mass. 790, 800 (1978). See, e.g., Commonwealth v. Alicea,
464 Mass. 837, 848—-849 (2013) (judge has “considerable discretion” to ensure that jurors remain impartial
and indifferent; when jurors reported to court officer that one juror had made up his mind, judge was war-
ranted in giving jury forceful instruction and appointing foreperson early to ensure compliance with instruc-
tions, rather than conducting voir dire); Commonwealth v. John, 442 Mass. 329, 339—-340 (2004) (no error in
declining to discharge a juror who expressed personal fear due to the nature of the case); Commonwealth
v. Maldonado, 429 Mass. 502, 506-507 (1999) (judge did not abuse her discretion in removing one juror
who expressed fear for her personal safety as a result of evidence of the defendant’s association with a

gang).

“The initial questioning concerning whether any juror saw or heard the potentially prejudicial
material may be carried on collectively, but if any juror indicates that he or she has seen or
heard the material, there must be individual questioning of that juror, outside of the pres-
ence of any other juror, to determine the extent of the juror's exposure to the material and
its effects on the juror’s ability to render an impartial verdict.”

Commonwealth v. Jackson, 376 Mass. at 800-801. See Commonwealth v. Stewart, 450 Mass. 25, 39 (2007)
(trial judge acted properly in asking jury collectively whether anyone had seen anything while coming into or
exiting the courtroom based on a court officer’s report that the door to the lockup had been left open while
the defendant was inside a cell). The trial judge must, however, determine the nature of the extraneous
matter before exercising discretion as to whether to discharge a juror. See Commonwealth v. Jackson, 376
Mass. at 800—801 (individualized questioning of juror appropriate given concerns of exposure to prejudicial
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media publicity during the trial); Commonwealth v. Fredette, 56 Mass. App. Ct. 253, 259 (2002) (judge erred
in accepting a juror's note about a matter of extraneous influence without making inquiry of the juror). A
judge has a duty to intervene promptly whenever he or she observes or receives a reliable report that a
juror is asleep. Commonwealth v. Beneche, 458 Mass. 61, 77—79 (2010). The judge has discretion as to the
nature of the intervention and is not required to conduct a voir dire in every complaint regarding jury atten-
tiveness. Id. at 78. Compare Commonwealth v. Ray, 467 Mass. 115, 134 (2014) (no error in declining to
discharge juror observed sleeping at various points in the trial after judge conducted voir dire of juror and
satisfied herself that juror could fairly participate in deliberations), with Commonwealth v. McGhee, 470
Mass. 638, 642—646 (2015) (failure of trial judge to conduct further inquiry concerning report of sleeping
juror necessitated new trial).

Discharge of a Deliberating Juror. The problems associated with the effect of an extraneous matter
on the jury also may arise before the jury returns a verdict. General Laws c. 234, § 26B, provides that if, at
any time after a case has been submitted to the jury and before the jury have agreed on a verdict, a juror
“dies, or becomes ill, or is unable to perform his duty for any other good cause shown to the court,” the judge
may discharge the juror, substitute an alternate selected by lot, and permit the jury to renew their delibera-
tions. See Mass. R. Crim. P. 20(d)(3). “[G]ood cause includes only reasons personal to a juror, that is,
reasons unrelated to the issues of the case, the juror’s views on the case, or his relationship with his fellow
jurors” (quotations omitted). Commonwealth v. Francis, 432 Mass. 353, 368 (2000). The judge must con-
duct a voir dire of the affected juror with counsel and the defendant or the parties in a civil case. Com-
monwealth v. Connor, 392 Mass. 838, 845 (1984). See Commonwealth v. McCowen, 458 Mass. 461, 488—
489 (2010) (after jury reported it was deadlocked, judge was warranted in removing deliberating juror based
on a finding that a “palpable conflict” existed due to the arrest of the father of the juror’s son, who was being
prosecuted by the same district attorney’s office that was prosecuting the case on trial). Great care must be
taken in such cases that a dissenting juror is not allowed to avoid the responsibility of jury service. See, e.g.,
Commonwealth v. Garcia, 84 Mass. App. Ct. 760, 770 (2014) (judge improperly dismissed deliberating juror
without first determining a valid reason, personal to the juror and unrelated to juror’'s views about the case
or relations with other jurors); Commonwealth v. Rodriguez, 63 Mass. App. Ct. 660, 675-676 (2005) (holding
that discharge of deliberating juror was error).
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Section 607. Who May Impeach a Witness

Any party, including the party that called the witness, may attack the witness’s credibility.
However, the party who calls a witness may not impeach that witness by evidence of bad character,
including reputation for untruthfulness or prior convictions.

NOTE

This section is derived from G. L. c. 233, § 23, and Walter v. Bonito, 367 Mass. 117, 121-123 (1975). In
Walter, the Supreme Judicial Court recognized that Labrie v. Midwood, 273 Mass. 578, 581-582 (1931)