
____________________________________________ 

 
Massachusetts Department of Revenue 

Division of Local Services 
 
 
 

 
Current Developments 

in 
Municipal Law 

 
 
 

 

 
2010 

 
Appellate Tax Board &  

Superior Court Decisions 

 
 

Book 2A 
 

 

Navjeet K. Bal, Commissioner 
Robert G. Nunes, Deputy Commissioner 

____________________________________________ 
www.mass.gov/dls 



 



 Appellate Tax Board & Superior Court Decisions 
 

                                 Table of Contents 
 

                                          Book 2A Page 
                                                      

Appellate Tax Board Decisions 
 
Black Rock Golf Club, LLC v. Board of Assessors of the Town of Hingham, 
ATB 2010-160, Docket Nos.F284357, F288545 (March 1, 2010) – Valuation  
Golf Course  – Income Approach – Refundable and Non-Refundable Fees – Interest   1 
 
Bridgewater State College Foundation v. Board of Assessors of the Town of   
Bridgewater, ATB 2010-76, Docket Nos. F287957-F287962 (07), F293903-F293905        
(08), F294589-F294591 (08) (February 4, 2010) – Charitable Exemption – Charitable 
Foundation - Occupancy         19 
  
Burger King Store #4, Inc. v. Board of Assessors of the City of Marlborough,             
ATB 2010-556, Docket No. F298291 (June 14, 2010) –Valuation – Personal Property 
- Evidence – Advertising Posts & E-mail Messages      27 
 
Center for Human Development, Inc., ATB 2010-501, Docket No. F293247  
(May 20, 2010) – Charitable Exemption – Providing Social Services to Persons with     
Mental Illness, Trauma or Substance Abuse -  Occupancy - Building and Selling      
Furniture  - Therapeutic – Teaching Vocational Skills – No Profit Motive    33 
 
Centre Avenue Real Estate Trust, George W. Betts, Trustee v. Board of             
Assessors of the Town of Plymouth, ATB 2009-1310, Docket No.  
F296697 (December 30, 2009) – Valuation – Decision Not to Combine Lots with  
Houses  on Them – Assessors May Consider Size – Higher Square Foot Value for         
Smaller Lots           39 
 
Trustees of Boston College v. Board of Assessors of the City of Boston,             
ATB 2010-96, Docket Nos. F278832, F278833, F284965, F288657 (February 4, 
2010) – Charitable Exemption – Removal – Occupancy – Level of Activity   42 
 
Union Street Realty Trust v. Board of Assessors of the Town of Holbrook,   
ATB 2009-1023, Docket Nos.: F283385, F288853 (November 3, 2009) –  
Property Classification - Vacant Land – Commercial Classification   54 
 
W.A. Wilde Company, Inc. v. Board of Assessors of the Town of Holliston,  
ATB 2010-479, Docket Nos. F293416, F293417 (May 13, 2010) – Valuation –            
Burden of Proof – Prior Decisions for Board of Assessors Did Not Establish Value               
to Shift Burden of Proof to Board of Assessors in Next Year Under ATB Rule –  57 
 
 

 i



 
 
Willowdale LLC v. Board of Assessors of the Town of Topsfield,  
ATB 2010-239, Docket Nos. F288893 (07), F297036 (08) (March 15, 2010) –           
Commonwealth Property Leased to Private Party for Private Purposes– Not         
Reasonably Necessary for a Public Park – Subject to Tax Under M.G.L. c. 59, §2B 61 
 

 
Superior Court Case 

 
Town of Salisbury v. New England Police Benevolent Association, Locals 15 
& 35 , Essex Superior Court Civil Docket No. ESCV2008-02320 (February 24, 2010)  
- Collective Bargaining Grievance Arbitration – Arbitrator’s Decision Overturned  
Based on Public Policy – Clause in Contract Calling for Restoration of Sick Time  
for Prior Service in Another Governmental Police Agency Could Lead to Excessive          
Sick Leave Entitlement         66 

 
 

 ii



COMMONWEALTH OF MASSACHUSETTS 
APPELLATE TAX BOARD 

 
BLACK ROCK GOLF CLUB, LLC      v.    BOARD OF ASSESSORS OF 
                  THE TOWN OF HINGHAM 
 
Docket Nos. F284357, F288545     Promulgated: 
                 March 1, 2010 
ATB 2010-160 
 

These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 
and G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate real estate taxes 
assessed to the appellant under G.L. c. 59, §§ 11 and 38 by the Town of Hingham for 
fiscal years 2006 and 2007.   

Commissioner Mulhern heard these appeals.  Chairman Hammond and 
Commissioners Scharaffa and Rose joined him in the decisions for the appellant. 

These findings of fact and report are made pursuant to a request by the appellee 
under G.L. c. 58A, § 13 and 831 CMR 1.32.    

 
Robert E. Brooks, Esq. for the appellant. 
Ellen M. Hutchinson, Esq. for the appellee. 

 
FINDINGS OF FACT AND REPORT 

  
I. Jurisdiction 
On January 1, 2005 and January 1, 2006, the appellant, The Black Rock Golf 

Club, LLC (“Black Rock”), was the assessed owner of Unit One, also known as the golf 
unit, of the Black Rock Condominiums located at 19 and 25 Clubhouse Drive in the 
Town of Hingham (“subject property”).   

As of January 1, 2005 and January 1, 2006, the Board of Assessors of Hingham 
(“assessors”) valued the subject property at $20,000,000 and $18,600,000, respectively.  
The assessors assessed taxes thereon at the rate of $9.20 per $1,000 for fiscal year 2006 
and $9.00 per $1,000 for fiscal year 2007, resulting in tax assessments of $184,000, plus 
a Community Preservation Act (“CPA”) surcharge of $2,760, for fiscal year 2006 and 
$167,400, plus a CPA surcharge of $2,511, for fiscal year 2007.  In accordance with 
G.L. c. 59, § 57C, the appellant timely paid each fiscal year’s taxes without incurring 
interest.  

On January 30, 2006 and January 31, 2007, in accordance with G.L. c. 59, § 59, 
the appellant timely filed an Application for Abatement with the assessors for fiscal years 
2006 and 2007, respectively.  The assessors denied the appellant’s abatement application 
for fiscal year 2006 on March 6, 2006, and denied the appellant’s abatement application 
for fiscal year 2007 on February 12, 2007.  In accordance with G.L. c. 58A, § 7 and c. 59, 
§§ 64 and 65, the appellant seasonably appealed these denials by filing Petitions Under 
Formal Procedure with the Appellate Tax Board (“Board”) on June 5, 2006 for fiscal year 
2006, and on May 11, 2007 for fiscal year 2007.  On the basis of these facts, the Board 
found and ruled that it had jurisdiction to hear and decide these appeals. 



 
II. Witnesses 
A. Appellant 
The appellant presented its case-in-chief through the testimony of three witnesses: 

Richard Partridge, assessor for the town of Hingham; George McGoldrick, founder and 
president of Black Rock; and Jeffrey R. Dugas, a licensed real estate appraiser.  Mr. 
Dugas is a Member of the Appraisal Institute (“MAI”) and has appraised over 1,000 golf 
courses nationwide, include 130 in Massachusetts.  He has testified before numerous state 
courts and boards.  Based on his education and experience, the Board qualified Mr. 
Dugas as a real estate valuation expert.  The appellant also introduced several exhibits 
including Mr. Dugas’ self-contained appraisal report and an article entitled “Private Golf 
Club Memberships: Real or Personal Property?” written by Laurence A. Hirsh.1   

 
B. Assessors 
In defense of their assessments, the assessors presented one witness: Emmet T. 

Logue, whom the Board qualified as a real estate valuation expert.  Mr. Logue testified 
that he had appraised golf courses over the past few years.  The assessors also offered 
into evidence numerous exhibits, including copies of the deeds for four sales of golf 
courses which occurred during the period December 2005 and August 2007, a listing of 
the Black Rock construction costs, Black Rock financial statements for the calendar years 
ended 12/31/2003, 12/31/2004 and 12/31/2006, an appraisal report prepared by Mr. 
Dugas in September 2004 for purposes of valuing the owner’s interests, and also a copy 
of the Purchase & Sale Agreement of the members’ interests in Black Rock, dated 
January 1, 2005.   

On the basis of all the evidence, the Board made the following findings of fact. 
 
 III. Subject Property Description 

Black Rock Condominiums was initially developed by George McGoldrick and 
James L. Read as a golf and residential community, which was scheduled to contain a 
total of 138 housing units in addition to an 18-hole private golf course, with various other 
recreational and social amenities.  In 2004, Mr. McGoldrick and Mr. Reed agreed to sell 
their respective interests in the golf course and the residential development of Black Rock 
to one another; Mr. McGoldrick purchased Mr. Reed’s interest in the golf course and Mr. 
Reed purchased Mr. McGoldrick’s interest in the residential development.  The golf 
course, golf club and amenities are currently known as Unit 1 of the Black Rock 
Condominiums.  

Entrance to Black Rock Condominiums is via a guarded security gate on Black 
Rock Drive, which is accessible off Ward Street, a paved town road that services 
residential areas along the west side of Hingham.  The entire site contains 357.308 acres 
of land.  The subject property includes a championship 18-hole private golf course, a 
four-level clubhouse, a recreation center, an outdoor pool, and 5 outdoor tennis courts, as 
                                                 
1 Laurence A. Hirsh is president of Golf Property Analysts, a golf 
property appraisal, consulting, and brokerage firm.  Mr. Hirsh has 
performed appraisal and consulting assignments on more than 2,000 golf 
properties.  He is a MAI, has taught on the education faculty of the 
Professional Golfers’ Association of America (PGA), and was a founder 
and the first president of the Society of Golf Appraisers (SGA). 
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well as other site improvements such as parking lots, maintenance buildings, landscaping, 
and walkways.   

The golf course was designed by Brian Silva, a well-known golf course architect.  
The course was completed and opened for play on July 4, 2002.  The golf course 
measures approximately 6,960 yards from the back tees with a par of 71.  The design of 
the course is known as a core golf course, which is designed with the front nine holes 
going out from the clubhouse and the back nine holes returning to the clubhouse.  The 
course provides a variety of open and wooded areas, and many holes display the rock and 
ledge found on the property in the form of sheer cut rock walls, stone walls, and 
outcroppings.  There are several bridges used to cross wetlands.  The course features 107 
bunkers of various sizes and shapes situated around the greens and strategically placed in 
fairways.   

The golf course irrigation system has 1,700 sprinkler heads and four deep wells 
that feed into two large holding ponds that can store up to 20 million gallons of water.  
These two large ponds come into play as water hazards on the course. A practice area and 
driving range are located across the driveway near the clubhouse.  Some of the features 
include a large practice putting green, short game center and grass tees.  The overall 
quality level of the course and its layout are consistent with a high-end private facility. 

Paved roads throughout the site service the golf course, clubhouse and recreation 
center.  The clubhouse is an excellent quality steel and wood-frame structure with two 
full stories plus a third floor mezzanine, over a partial basement.  The total building area, 
including basement, is 41,827 square feet.  The design of the clubhouse is that of an 
Adirondack lodge structure.  The building was completed in 2003 and is in excellent 
physical condition as of the relevant dates of assessment.  The clubhouse was constructed 
on an embankment so that the first floor is at grade to the rear, and below grade at the 
front of the building; therefore the main public access to the building is via the second 
floor formal entry.   

The first floor, ground level, contains a pro shop, mens and womens locker 
rooms, a member services area for golf bag storage, laundry and shoe shining, an 
employee break room, and mechanical and storage rooms.  There are a number of 
entrances at grade and via stairways from the golf course area.  The first floor is 
accessible to the main level via two stairways and an elevator.   

The second floor, which is the main level of the clubhouse, is accessible via the 
principal entrance which includes a driveway and carport off Clubhouse Drive.  This 
level contains the formal entry foyer, a formal sitting room, a large function room, the 
Grill Room for member dining, a private conference room, public restrooms and the 
kitchen.  There are fireplaces in both the sitting room and the Grill Room.  The total 
indoor seating capacity is approximately 300 people.  There is additional dining space on 
the large wrap-around terrace which overlooks the golf course.   

Flooring in the clubhouse is primarily carpet, with concrete floors in the kitchen 
and the basement, and vinyl tile in the employee locker rooms and first floor offices.  The 
interior walls are primarily painted gypsum board with cherry woodwork and trim.  
Ceilings are finished with a mix of acoustic ceiling tile and painted gypsum board.  There 
are cathedral ceilings in the main floor function room and dining room, with painted 
sheetrock finish in the function room and knotty pine with steel beams in the dining 
room. 
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The subject property is also improved with a multi-purpose recreation center, 
which is a one-story, steel and wood-frame building, also Adirondack in style, with a 
gross building area of 8,937 square feet.  Built in 2002, the recreation center includes an 
entrance lobby with lounge, juice bar and office, mens and womens shower, locker and 
washroom areas, a multi-purpose/childcare center, aerobics room, weight room and 
tennis pro shop.  The building is of good to excellent quality construction and is in 
excellent physical condition.  The recreation complex also contains a large heated in-
ground pool plus a separate “kiddy” pool, and five outdoor tennis courts.  There are 
multiple entrances including a double door entrance and vestibule at the front of the 
building, accessible from the Clubhouse Drive parking lot, an entrance from the pool area 
to the locker rooms and showers, a separate entrance between the tennis pro shop and the 
outside tennis courts, and a rear entrance to the aerobics room. 

The maintenance complex consists of two adjacent buildings containing a total 
gross building area of approximately 8,500 square feet.  These buildings are used to 
provide a working shop area, a maintenance office, an employee lounge, and equipment 
storage.  

IV. Membership 
Black Rock Country Club is a private, members-only club.  Membership is a 

contractual privilege by which designated persons receive a revocable license which 
allows them to enter onto the country club premises for the purpose of using and enjoying 
the available facilities.  Memberships are “non-equity,” which means that a member 
cannot sell his or her interest but would receive a share of the proceeds upon sale of the 
club.  There are three categories of memberships: full golf membership, which includes 
full golf course, clubhouse and recreational complex access; single golf membership, 
which is full golf access for one person; and recreational and residential memberships,2 
which is access only to the non-golf recreational facilities.  Pursuant to the membership 
bylaws, the club may issue a maximum of 325 full-golf memberships.  Beginning in 
2004, single-golf memberships were offered, with a cap of 25, which does not count 
against the 325 full-golf membership maximum.   

To become a member, an individual is required to pay an initiation fee, annual 
dues, and also meet club minimum spending requirements in the dining facilities.  Each 
membership has a refundable and non-refundable initiation fee component.  For the fiscal 
years at issue, the membership type, initiation fee, and refundable and non-refundable 
portions were as follows: 

Membership FY 2006 
Fee 

Non-
Refund 

Refund FY 2007 
Fee 

Non-
Refund 

Refund 

Full-Golf $125,000 $35,000 $90,000 $125,000 $35,000 $90,000 
Single-Golf $125,000 $35,000 $90,000 $125,000 $35,000 $90,000 
Recreation $ 42,000 $10,000 $32,000 $ 42,000 $12,000 $30,000 
Resident $ 35,000 $10,000 $25,000 $ 35,000 $10,000 $25,000 

 
Membership history charts reported a total of 310 members as of January 1, 2005, 

281 of whom were golf members and 29 were recreational/residential members, and 343 
members as of January 1, 2006, of whom 299 were golf members and 44 were 
                                                 
2  Residential memberships are offered at a lower price than recreational 
memberships to those persons who own condominiums at Black Rock 
Condominiums. 
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recreational/residential members.  Initially, there were 11 “founding” members who paid 
a fully refundable fee of $100,000.  The Club started selling memberships, before local 
zoning or approvals were granted.  During the period of December 1999 through January 
2000 the Club sold 73 fully refundable memberships at the initial price of $65,000.  
Subsequently, during the period February 2000 through April 2002, memberships were 
sold as follows: 61 memberships at $75,000; 23 memberships at $80,000; 
37 memberships at $90,000; 19 memberships at $95,000; 32 memberships at $100,000; 
and 20 memberships at $115,000.   

In May 2002, the initiation fee was increased to its current level of $125,000.  The 
evidence presented suggests that of the total number of golf memberships, only 86 were 
sold at the current rate of $125,000.  The evidence also indicates that during calendar 
years 2004 and 2006, two memberships were sold at the substantially lower rates of 
$65,000 and $70,000, the latter of which was non-refundable.  Further, it appears that 
during calendar years 2005 and 2006 some members were not required to pay an 
initiation fee but rather received their membership as an incentive for the purchase of one 
of the residential condominiums. 

In addition to the initiation fee, all members are required to pay annual dues of 
$8,295 for full-golf memberships, $6,640 for single-golf memberships, and $5,400 for 
recreational and residential memberships, as of January 1, 2005, and $8,710, $6,970, and 
$5,670, respectively, as of January 1, 2006. Also, members were required to meet annual 
food expenditure minimums of $1,200 for full-golf and recreational memberships and 
$600 for single-golf memberships for both of the fiscal years at issue.   

According to membership documents, the refundable component of the initiation 
fee was required to be repaid to a resigned member only after three new members had 
joined the club.  During the time period that the member was awaiting the return of his 
refundable amount, the member was required to pay annual dues and meet club minimum 
spending requirements in the dining facility, until his fee was refunded, but for no longer 
than one year from his resignation.  No interest accrued on the individual’s refundable 
deposit amounts and Black Rock was not required to segregate the refundable deposits to 
assure availability to a resigning member. 

 
V. Appellant’s Case 
The appellant’s first witness was Lane Partridge, assessor for Hingham.  Mr. 

Partridge testified that he was personally responsible for setting the values for the subject 
property for each of the fiscal years at issue.  He further testified that at the time there 
was no set methodology in place for valuing golf courses.  Through conversations with 
various appraisers, including Mr. Logue, Mr. Partridge was directed to the Board’s recent 
decision in The Willows at Westborough v. Board of Assessors of the Town of 
Westborough, Mass. ATB Findings of Fact and Reports 2008-469, 506 (“The Willows”) 
aff’d 441 Mass. 1108 (2004), which involved the valuation of real estate associated with 
an assisted living facility.  In The Willows, residents were required to pay a “one-time 
entrance fee that [was] 90% refundable (without any interest accruing)” in addition to 
their monthly service fees.  Id. at 2002-475.  In that case, the Board agreed with the 
assessors’ real estate expert, Emmet T. Logue, and also a healthcare industry consultant, 
Mr. Gregory T. Walsh, that “interest income should be imputed on the 90% refundable 
portion . . . and included in the income aggregation of the income capitalization 
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methodology” used to value the real estate associated with The Willows. Id. at 2002-513.  
Based on their determination that the entrance fees in The Willows were similar to the 
Black Rock initiation fees in the instant appeals, the assessors determined that the 
methodology used in The Willows was the appropriate method to use to value the subject 
property for the fiscal years at issue.  Mr. Partridge conceded, however, that he was not 
aware of any professional appraisal articles which gave validation to The Willows 
concept of valuation for valuing a golf course.   

Next, the appellant presented the testimony of its real estate valuation expert, 
Jeffery Dugas.  Mr. Dugas valued the subject property based on its current use as a golf 
course.3  To value the subject property, Mr. Dugas considered the cost, sales-comparison 
and income-capitalization methodologies.  He determined that the cost approach was not 
reliable for valuing the subject property, given the difficulty in estimating economic and 
functional depreciation associated with the improvements.  He noted that the sales-
comparison approach is generally considered a reliable method of estimating the market 
value of a going-concern golf operation, but this approach is not as reliable when valuing 
only the real estate component as in the present appeal.  Therefore, Mr. Dugas valued the 
subject property using an income approach based on the fair rental value of the golf 
course.  Mr. Dugas testified that, as with most commercial property, the best way to 
estimate the value of the subject property is to determine the fair market rent that the 
property would generate.  In arriving at his estimate of value, Mr. Dugas relied on the 
article written by Laurence A. Hirsh, which opined that “membership interests are like 
stock in a company that owns property.  The value of the property is not impacted by the 
value of the stock, and thus the membership interest would not be included as real 
property value.”  Laurence A. Hirsch, Private Golf Club Memberships: Real or Personal 
Property?, JOURNAL OF PROPERTY TAX ASSESSMENT & ADNUBUSTRATUIB, VOL. 4, ISSUE 
3 at 72.   

To begin his income capitalization approach, Mr. Dugas first determined the gross 
revenue for each of the golf course’s four profit centers:  golf, merchandise sales, food 
and beverage, and other.  Included in the golf revenue were membership dues, green fees, 
carts and tournaments.  Mr. Dugas concluded that the actual revenues reported by the 
appellant for these line items for calendar years 2005 and 2006 were reasonable.   

Also included in golf revenue were new member initiation fees.  For this line 
item, however, Mr. Dugas opted to use a higher stabilized amount than that reported by 
the appellant.  To estimate the appropriate value, Mr. Dugas first noted that refunds of so-
called refundable initiation fees were “few and far between.”  As a result, he determined 
that the subject property is more appropriately valued assuming a non-refundable 
membership fee.  Based on a review of non-refundable initiation fees of comparable golf 
courses, Mr. Dugas concluded that non-refundable membership fees are, generally 
speaking, one-half of refundable fees.  Therefore, for purposes of valuing the subject 
property, he assumed a non-refundable initiation fee of $60,000 based on the actual 
                                                 
3 Both parties valued the subject property as a golf course/country 
club.  No other potential uses were suggested.  Therefore, although 
Mr. Dugas did not include a highest and best use analysis in his 
appraisal report, his valuation analysis was based on a highest and 
best use as a golf course/country club, and the Board found, based on 
all the evidence, that the subject property’s highest and best use was 
its then-current use as a golf course/country club. 
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refundable initiation fee of $125,000.  After reviewing historic trends at the golf club, he 
further assumed an attrition rate of about 5%, or 15 members, per year.  He therefore 
concluded that the club would generate approximately $900,000 ($60,000*15) annually 
in new membership initiation fees.4  With that amount added to the annual membership 
fees, green fees, carts and tournament fees, Mr. Dugas calculated total golf revenue of 
$4,628,252 and $4,970,810, for fiscal years 2006 and 2007, respectively.   

Actual reported merchandise sales for 2005 and 2006 were $266,015 and 
$334,223, respectively.  Mr. Dugas testified that merchandise sales for a club of this kind 
generally range from $15 to $20 per round.  Black Rock hosted about 19,000 rounds in 
2005 and 2006, which equates to merchandise sales that range between $285,000 and 
$380,000.  Because the actual merchandise revenue was market supported, Mr. Dugas 
relied on Black Rock’s actual merchandise revenue in his analysis.   

After reviewing data from several for-profit country clubs with clubhouses that 
have seating capacities that range from 327 to 990 and have large banquet operations, Mr. 
Dugas found a correlation between food and beverage sales and seating capacity.  Based 
on these comparables, Mr. Dugas determined that the average food and beverage sales 
ranged from $5,500 to $7,000, per seat.  Further, he determined that the subject property 
is able to charge a significant premium because of the physical quality of the club and the 
service and quality of the food served.  Therefore, Mr. Dugas estimated food and 
beverage sales at the club at the higher end of the range.  Using $6,500 per seat for the 
300 indoor seats at the club, he arrived at an estimate of $1,950,000.  Actual food and 
beverage sales were $2,014,359 and $1,915,882 for 2005 and 2006, respectively.  
Accordingly, Mr. Dugas determined that the actual food and beverage sales reported by 
the appellant were indicative of the market and were used in his analysis.   

Finally, Mr. Dugas relied on the appellant’s actual income of $281,175 in 2005 
and $318,667 in 2006 for the “other” category, which included pool and tennis fees, 
camps and clinics, babysitting and rentals.  Mr. Dugas’ total gross revenue for 2005 and 
2006 is as follows: 

      2005    2006 
Golf        $4,628,252      $4,970,810 
Merchandise        $  266,015      $  334,233 
Food & Beverage       $2,014,359      $1,915,882 
Other        $  477,055      $  502,729 
Gross Revenue       $7,385,681      $7,723,644  
  

Mr. Dugas testified that, generally speaking, golf course rents are based on fixed 
percentages of the gross revenue generated by the various departments and that the rent 
payable by the lessee is the real property owner’s net operating income (“NOI”).  
Therefore, to estimate the subject property’s NOI, Mr. Dugas reviewed several rental 
comparables in the Northeast region with similar climates, as well as labor and utility 
costs, as the subject property.  Mr. Dugas testified that most of his rental comparables are 
public golf courses, which generally operate at slightly better profit margins and 
theoretically “could rent for a higher percentage.”  Therefore, he adjusted downward 

                                                 
4 Although he did not explicitly state it, Mr. Dugas apparently assumed 
that as members left, new members joined so that if an average of 15 
members per year left the club, an average of 15 new members joined the 
club. 
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slightly for the subject property because it was a private club.  Based on the rental data, 
Mr. Dugas determined that market rents were approximately 22% of golf revenue, 6% of 
merchandise sales, 10% of food and beverage, and 5% of other.  He applied these 
percentages to the subject property’s departmental revenues to calculate the subject 
property’s NOI for 2005 and 2006.  The following table summarizes Mr. Dugas’ 
calculations. 

Department 
Revenue 

Percentage 
Rent 

2005  
Revenue 

2005  
Rent Payable 

2006  
Revenue 

2006  
Rent Payable 

Golf 22.0% $4,628,252 $1,018,215 $4,970,810 $1,093,578 
Merchandise  6.0% $  266,015 $   15,961 $  334,223 $   20,053 
Food & 
Beverage 

10.0% $2,014,359 $  201,436 $1,915,882 $  191,588 

Other  5.0% $  477,055 $   23,853 $  502,729 $   25,136 
Total  $7,385,681 $1,259,465 $7,723,644 $1,330,356 

 
Finally, Mr. Dugas derived a capitalization rate from a band-of-investment, 

mortgage-equity analysis. He established his rate by using a 70/30 loan-to-value ratio and 
an amortization period of twenty years.  His mortgage loan rate was 7.0%, resulting in a 
mortgage constant of 6.51%.   

To determine his equity rate, Mr. Dugas reviewed rates published in the spring 
2004 PriceWaterhouseCoopers Korpacz Real Estate Investor Survey ("Korpacz Survey") 
for going-concern golf properties, which ranged from 4.90% to 21.20%, with an average 
of 10.98%.  According to the spring 2005 Korpacz Survey, the rates for golf properties 
narrowed slightly to between 5.02% and 17.10%, with an average of 10.77%.  Mr. Dugas 
noted that although the subject property is of generally good quality and is within a major 
metropolitan market, it is weather dependent and industry figures have been declining 
since 2001.  As a result, he determined that an appropriate equity capitalization rate 
would be 15.0%, which resulted in an equity component of 0.045.  Based on the 
mortgage and equity components, Mr. Dugas calculated an overall capitalization rate of 
11.01%.  He further determined that a capitalization rate as applied to real estate rent is 
typically lower than that which would be applied to a going-concern operating income.  
For this reason, Mr. Dugas selected a capitalization rate of 10.0% for the subject 
property.  Mr. Dugas then added a tax factor to arrive at his overall capitalization rates of 
10.996% for fiscal year 2006 and 10.920% for fiscal year 2006.5   

Relying on these capitalization rates, Mr. Dugas estimated the value of the subject 
property using the income-capitalization approach for fiscal year 2006 to be $11,500,000, 
and for fiscal year 2007 to be $12,200,000.`                                                                                                        

To further support his estimate of value using the income-capitalization method, 
Mr. Dugas also presented a simplified sales-comparison approach that cited five sales of 
golf courses that occurred during the period December 15, 2005 through August 31, 
2007, with sale prices that ranged from $7.25 million to $13.1 million.  Four of the five 
comparables were private clubs located in Massachusetts; the fifth was a semi-private 
club located in Pennsylvania.  Mr. Dugas testified that although three of the sales 

                                                 
5 In his calculations, Mr. Dugas erroneously used the fiscal years 2005 
and 2006 tax factors instead of the fiscal years 2006 and 2007 tax 
factors for the fiscal years at issue.  However, because the Board did 
not adopt Mr. Dugas’ overall capitalization rates in arriving at its 
opinion of value for the subject property, this error has no impact on 
the Board’s decision. 
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occurred in 2007, almost two years after the latest date of assessment, the market was soft 
and stagnant in revenue, rounds and values for the past several years and, therefore, he 
determined that no adjustment for timing or market conditions was warranted.  He did, 
however, adjust for location and physical condition, and also personal property and 
business value associated with the sale of a going-concern golf course.   Based on his 
chosen sales, Mr. Dugas determined a “range of value” for the subject property, using the 
sales-comparison approach, between $10,000,000 and $11,000,000, which, he opined, 
supported his estimates of value using the income-capitalization approach. 

The appellant’s last witness was George McGoldrick, president of Black Rock 
Country Club.  Mr. McGoldrick testified that in January 1999, he and Jim Reed formed a 
partnership for the development of Black Rock Condominiums.  Mr. McGoldrick 
testified that at that time, there was no available bank financing for golf courses such as 
the subject property and, therefore, as a means of financing the construction of the golf 
course and the club amenities, the appellant opted to sell memberships.  Initially, there 
were eleven “Founding” members who each paid $100,000.  Subsequently, traditional 
non-equity memberships were sold ranging in price from $65,000 in December 1999 to 
$125,000 as of May 2002.  Prior to 2002, the full amount of the initiation fee, less an 
administrative fee, was refundable upon resignation.  As of January 1, 2005, the appellant 
had sold 286 full golf memberships.  According to the appellant’s membership sales’ 
history, only 21 memberships sold for $125,000.  The majority of memberships sold for 
considerably less. 

Mr. McGoldrick testified that in their sales’ negotiations, he and Mr. Reed did not 
impute an interest value attributable to the membership initiation fees.  He testified that 
the membership deposits were “not sitting in a bank” but were used to “build and operate 
the business.”  Therefore, they did not consider those dollars in the transaction. 

VI.  Assessors’ Case  
The assessors’ valuation expert, Mr. Logue, also relied on the income-

capitalization approach to estimate the value of the subject property for the fiscal years at 
issue because of the income-generating characteristics of the property and also the 
availability of actual revenue and expense data for the subject property for calendar years 
2003 through 2006.  He did not use the sales-comparison approach due to the limited 
number of arms’-length sales for golf course properties with similar quality, dues, 
initiation fees and overall ownership structure.  He also excluded the cost approach due to 
the subject property’s recent construction and excellent condition, and also the fact that 
the subject property is a condominium unit within a larger development.  He determined 
that allocating the cost of site improvements and the underlying land value for the entire 
development to the subject property would be speculative and unreliable.  Mr. Logue 
determined that the highest and best use for the subject property was its present use. 

To arrive at his estimates of value for the subject property for the fiscal years at 
issue, Mr. Logue performed a traditional income-capitalization approach and deducted 
the operating expenses, excluding real estate taxes, from the annual gross revenues and 
then deducted reserves for replacements of short-lived realty items and furniture, fixtures, 
and equipment (“FF&E”), as well as a business enterprise/entrepreneurship return to 
reach his estimates of NOI attributable to the real estate.   He capitalized the resulting 
NOI using an overall rate plus a tax factor to reach his opinion of value of $19,900,000 
and $20,900,000 for fiscal years 2006 and 2007, respectively. 
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In developing his income-capitalization approach, Mr. Logue relied on the income 
and expense information provided by the appellant for calendar years 2003 through 2006 
in order to reconstruct stabilized estimates of income and expenses as of the effective 
dates of valuation.  To calculate his estimates of the subject property’s gross revenue as 
of the relevant assessment dates, Mr. Logue included amounts for membership dues, food 
and beverage sales, pro-shop merchandise sales, tournaments, guest fees, lessons and 
clinics, cart rentals, child care, equipment rental and repair, clubhouse rental, and other 
miscellaneous income.   

Based on the actual number and trend of memberships, Mr. Logue determined 
that the average food and beverage sales for calendar years 2004 and 2005 was the most 
realistic stabilized amount for fiscal year 2006.  Because pro shop sales fluctuated in a 
somewhat irregular pattern between $269,000 and $374,000 during calendar years 2003 
through 2006, Mr. Logue stabilized pro shop merchandise sales, for both fiscal years at 
issue, at the average of the four preceding calendar years.  He stabilized tournament 
income for fiscal year 2006 at the average for calendar years 2004, 2005 and 2006.  After 
noting that guest fees for 2003 were $342,000 but by 2006 had declined to $300,000, Mr. 
Logue concluded that a stabilized annual amount for fiscal year 2006 was the 
approximate average for calendar years 2004 and 2005.  He stabilized income from 
lessons and clinics, cart rentals, child care, and equipment rental and repair at annual 
amounts based on the average for calendar years 2004 through 2006.  Mr. Logue noted 
that there was a minimal amount of clubhouse rental income for calendar years 2003 and 
2004 because the clubhouse had recently opened, and, therefore, he concluded that the 
most realistic stabilized clubhouse rental income for his analysis was the average for 
calendar years 2005 and 2006.  Finally, he determined an amount for other/miscellaneous 
income based on the average annual revenue for calendar years 2004 through 2006.   

For fiscal year 2007, he stabilized membership dues and food and beverage 
revenues at somewhat higher levels than for fiscal year 2006 revenues due to increased 
membership and greater use of the clubhouse and other facilities.  He stabilized guest 
fees, lessons and clinics, and miscellaneous revenues at slightly lower amounts than for 
fiscal year 2006 to better reflect the historical trends in these items of revenue, 
particularly for calendar years 2005 and 2006. 

Mr. Logue also included in gross revenue a stabilized income amount attributable 
to the non-refundable component of the membership initiation fees.  Mr. Logue conceded 
that although the annual non-refundable initiation fee revenue from new members during 
the time from initial ramp-up to full membership will likely decline as the membership at 
Black Rock stabilizes and reaches capacity, revenue from this source would continue on 
an annual basis as a result of turnover from resigned to new members who will pay an 
initiation fee.  Based on the number of memberships for each category as of January 1, 
2005, and the applicable membership initiation fees as of the same date, Mr. Logue 
determined that total non-refundable membership deposits amounted to $ 11,180,000.6 
                                                 
6 Mr. Logue’s calculations were based on the number of memberships as 
provided to him by Peter McEchearn, chief financial officer of Black 
Rock Country Club, in August 2005.  These numbers, however, are higher 
than those reported in the appellant’s answers to interrogatories, 
which were introduced into evidence, and also reported by the 
appellant’s real estate valuation expert.  Based on the 2005 annual 
dues for each category and the total membership dues revenue reported 
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Membership  Number of  Initiation  Non-Refundable  Total  
   Type   Members      Fee Portion      Non-Refundable 
________________ 1/1/05 __________ 1/1/05______________________________________                         
Full golf    286  $125,000      $35,000 $10,010,000 
Single golf     24      $125,000           $35,000     $   840,000 
Recreation     21  $ 42,000           $10,000 $   210,000 
Residential    12      $ 35,000           $10,000    $   120,000 
Total     343        $11,180,000   

    
Mr. Logue then calculated an annual turnover rate of 4.4% for fiscal year 2006, 

based on membership records which indicated that between 10 and 15 members resign 
each year.  Assuming that the same number of new members join Black Rock each year, 
Mr. Logue applied his estimated 4.4% annual turnover rate to the total non-refundable 
deposits of $11,180,000, and estimated the stabilized annual revenue from non-
refundable initiation deposits at $491,920 for fiscal year 2006.   

For fiscal year 2007, Mr. Logue calculated total non-refundable membership 
deposits at $11,905,000 as follows: 

Membership  Number of     Initiation  Non-Refundable  Total  
   Type  Members     Fee  Portion                   Non-Refundable 
________________    1/1/06______1/1/06______________________________________                         
Full golf    299  $125,000     $35,000        $10,465,000 
Single golf     26      $125,000      $35,000           $   910,000 
Recreation     34  $ 42,000       $10,000        $   340,000 
Residential    19      $ 35,000       $10,000           $   190,000 
Total     378       $11,905,000 
 
 
Again, assuming that 15 members per year resign, Mr. Logue determined an 

annual turnover rate of 4.0% for fiscal year 2007.  Applied to his total non-refundable 
deposits, he calculated annual revenue from non-refundable initiation deposits at 
$476,200 for fiscal year 2007.    

The last component of Mr. Logue’s gross revenue was imputed interest on both 
the non-refundable and refundable portions of the membership deposits.  Relying on the 
total number of club memberships for each category as of the relevant dates of 
assessment, as detailed supra, and the existing initiation fees of $125,000 for full-golf 
and single-golf memberships, $42,000 for recreation memberships and $35,000 for 
residential memberships, Mr. Logue calculated the total value of the initiation deposits 
at $40,052,000 for fiscal year 2006 and $42,718,0007 for fiscal year 2007.  

Mr. Logue testified that the membership deposits are monies paid to the club 
which can be used for whatever purposes the club decides and that the imputed interest 
reflects the non-interest bearing nature of these funds.  To account for the appellant’s use 
of the deposits and to convert the deposit value into an income stream, Mr. Logue 
attributed what he determined to be a safe rate of interest of 4.23% for fiscal year 2006 
and 4.37% for fiscal year 2007 applied to both the refundable and non-refundable 
membership deposits, to calculate total imputed interest income of $1,694,200 and 
                                                                                                                                                 
in the appellant’s statements of operations, Mr. Logue determined that 
the numbers reported by Mr. McEchearn were more reliable.   
7 In his calculation for imputed interest on refundable membership 
deposits, Mr. Logue applied the wrong initiation fees to the 
recreational and residential categories.  Correction of his 
calculations would result in an additional imputed interest income of 
$4,588, but would ultimately have no effect on his final estimate of 
fair market value. 
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$1,341,940, for fiscal years 2006 and 2007, respectively.8  Neither Mr. Logue nor the 
assessors commented on or introduced evidence attempting to establish a relationship or 
correlation between the initiation fees and the annual dues.    

Next, Mr. Logue deducted stabilized operating expenses, based on a review of the 
actual expenses reported for calendar years 2003 through 2005, plus a management fee of 
3.5%, from the annual gross revenue to reach his estimate of NOI for each of the fiscal 
years at issue.  Relying on the subject property’s projected budgets for calendar years 
2004 through 2008, and also the National Golf Market segment of the Korpacz Survey, 
Mr. Logue determined that an allowance of 3% of total income, excluding imputed 
interest, would be a realistic allowance for reserve for replacement of short-lived real 
estate and FF&E.   

Finally, Mr. Logue allowed a deduction for entrepreneurship return.  He testified 
that in estimating the value of the Black Rock property for assessment purposes, he is 
valuing the real estate only and therefore it is appropriate to make a deduction for the 
business enterprise value.  Based on his review of the subject property and also published 
information, he determined that a deduction of 4% of total gross income, including 
imputed interest, was realistic.  

Mr. Logue reviewed the Korpacz survey, golf supplement, and also prepared a 
mortgage equity analysis and arrived at a capitalization rate of 9.5%, which is 0.590 less 
than that used by Mr. Dugas.  Adding the appropriate tax factors for fiscal years 2006 and 
2007, Mr. Logue arrived at overall capitalization rates of 10.42% and 10.40%, 
respectively, which he applied to the net real estate income to estimate the value of the 
subject property for the fiscal years at issue. 

A summary of Mr. Logue’s income capitalization methodology is contained in the 
following table. 
 Fiscal Year 

2006
Fiscal Year 

2007  

Revenue   
  Membership (“Memb.”) Dues $ 2,705,000 $ 2,990,000 
  Food and Beverage $ 1,850,000 $ 1,965,000 
  Pro Shop Merchandise Sales $   330,000 $   330,000 
  Tournament Income $   392,000 $   410,000 
  Guest Fees $   330,000 $   310,000 
  Lessons and Clinics $   196,000 $   190,000 
  Cart Rentals $   124,000 $   124,000 
  Child Care Income $    22,000 $    22,000 
  Equipment Rental and Repair $     6,100 $     6,100 
  Clubhouse Rental $    73,000 $    73,000 
  Other/Misc. $   182,000 $   182,000 
  Amortization of Non-Refundable Memb. Deposits $   491,920 $   476,200 
  Imputed Interest on Non-Refundable Memb. Deposits $   472,914 $   520,249 
  Imputed Interest on Refundable Memb. Deposits $ 1,221,288 $ 1,346,5289

  

Gross Revenue $ 8,396,220 $ 8,945,077 
   
Operating Expenses   
  Food and Beverage $ 1,700,000 $ 1,990,000 
  General and Administrative $   975,000 $ 1,045,000 
  Building Maintenance $   680,000 $   665,000 

                                                 
8 See fn. 4. 
9 At the hearing of these appeals, Mr. Logue made adjustments to his 
income-capitalization pro forma.  These adjustments, however, did not 
alter his final estimate of value. 
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  Golf Course Maintenance $   870,000 $   918,000 
  Golf Operations $   520,000 $   527,000 
  Fitness, Pool and Tennis $   502,000 $   548,000 
  Pro Shop $   240,000 $   208,000 
  Child Care $    60,000 $    50,000 
  Management*                       3.5% $   234,571 $   247,741  

   
Total Operating Expenses $ 5,781,571 $ 6,198,741 
   
Net Operating Income $ 2,614,649 $ 2,746,337 
   
Reserves for Replacement*           3.0% $   201,061 $   212,349 
   
Entrepreneurship Return**           4.0% $   335,849 $   357,803 
   
Net Real Estate Income to be Capitalized $ 2,077,740 $ 2,176,184 
   
Capitalization Rate      9.50%     9.50% 
Tax Factor      0.920%     0.900%   
Overall Rate     10.420%    10.400% 
   
Indicated Fair Cash Value $19,939,922 $20,924,850` 
   
Rounded Fair Cash Value $19,900,000 $20,900,000 
 
*Based on % of gross revenue excluding imputed interest. 
**Based on % of total gross revenue. 
 

VII. Board’s Valuation Findings 
Both the parties’ real estate valuation experts valued the subject property using an 

income-capitalization analysis.  Their methodologies, however, differed.  Mr. Dugas 
estimated the value of the subject property based on a “market rent” analysis.  Applying 
this methodology, Mr. Dugas first determined the gross income from each of the golf 
course’s four profit centers and then determined an appropriate percentage representing 
the appellant’s rent payable, or net operating income, for each category.  He then divided 
the results by the capitalization rates he thought appropriate to yield the estimated market 
value of the subject property for each of the fiscal years at issue.   

In contrast, Mr. Logue valued the subject property by deducting the country 
club’s operating expenses from its annual gross revenues and then deducting reserves for 
replacements for FF&E, as well as a business enterprise/entrepreneurship return, to reach 
his estimates of NOI attributable to the real estate.  He then capitalized the resulting NOIs 
to arrive at his opinion of fair market value for the fiscal years at issue.  

Mr. Logue attempted to justify his income-capitalization approach by stating that 
it was similar to the methodology used by the Board in valuing the real estate associated 
with a senior congregate housing facility in The Willows.  Based on overwhelming 
evidence, including the testimony of Gregory Walsh, a healthcare consultant, industry-
wide entrance fee and monthly service fee payment schedules, and also the owner’s 
pricing charts, the Board found in The Willows that the amount of monthly service fees 
and the amount of entrance fees “are directly related to the overall amount charged to a 
resident for the right or privilege to live there.  They are both components of the cost of 
occupancy at the facility.”   The Willows at 505.  In the present appeals, however, the 
record is devoid of any evidence correlating the initiation deposit to a lower annual dues. 
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Furthermore, in The Willows the Board found, based on extensive evidence, that 
the entrance deposits were “part and parcel of the monthly service fees.”  Id. at 508.  The 
amount of the entrance fees and the monthly service fees were directly, although 
inversely, related because monthly service fees were higher where entrance fees were 
lower or non-existent and visa versa.  The entrance and service fees were, therefore, 
directly related to the “earning capacity” of the real estate and appropriate considerations 
in determining the value of the real estate.  See Pepsi-Cola Bottling Co. v. Assessors of 
Boston, 397 Mass. 447, 451 (1986).  In contrast, in the present appeals, the Board did not 
find any of “The Willows” type correlations between the entrance or initiation fees and 
the annual dues.   

Moreover, assuming arguendo that the Board adopted the methodology used in 
The Willows in the present appeals, Mr. Logue’s computations were flawed.  First, Mr. 
Logue’s imputed interest income was based on the full amount of the initiation fees, both 
refundable and non-refundable, whereas in The Willows imputed interest was applied 
only to the non-refundable portion of the resident deposit.  Furthermore, in deriving the 
imputed income, Mr. Logue applied the initiation fees of $125,000 for full and single golf 
memberships to the full compliment of club members as of the relevant date of 
assessment despite the fact that he had not related them to the market and the evidence 
showed that a majority of members had paid significantly lower initiation fees.   

Initially, there were 11 “founding” members who paid a fully refundable fee of 
$100,000.  During the period of December 1999 through January 2000 the Club sold 73 
fully refundable memberships at the initial price of $65,000.  Further, during the period 
of February 2000 through April 2002, memberships were sold as follows: 61 
memberships at $75,000; 23 memberships at $80,000; 37 memberships at $90,000; 19 
memberships at $95,000; 32 memberships at $100,000; and 20 memberships at $115,000.  
In May 2002, the initiation fee was increased to its current level of $125,000.   

The evidence presented, however, suggested that of the total number of golf 
memberships, only 86 were sold at the current rate of $125,000.  Moreover, during 
calendar years 2004 and 2006, two memberships were sold at the substantially lower 
rates of $65,000 and $70,000, the latter of which was non-refundable.  Further, it appears 
that during calendar years 2005 and 2006 some members were not required to pay an 
initiation fee but rather received their membership as an incentive for the purchase of one 
of the residential condominiums.  Therefore, the Board found that Mr. Logue’s 
calculation of imputed interest income was likely overstated and so inflated his estimates 
of value as to render them unreliable.   

The Board further found, under the circumstances present in these appeals and for 
the reasons more fully explained in the following Opinion, that Mr. Dugas’ market-rental 
approach is the more appropriate methodology to value the subject golf course and 
country club.  Employing Mr. Dugas’ market-rental methodology, the Board first 
determined the gross revenue for each of the golf course’s four profit centers: golf 
revenue; food and beverage; pro shop sales; and other.  Noting the similarities in the 
parties’ gross revenues, excluding Mr. Logues’ imputed interest income and including 
Mr. Dugas’ market adjusted new member initiation fees, the Board estimated gross 
revenue for the four profit centers as follows:   

 FY 2006 
Revenue 

FY 2007 
Revenue 

Golf Revenue   
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 Dues $2,860,000 $3,115,000 
 Guest Fee $  320,000 $  320,000 
 Cart Rental $  128,000 $  150,000 
 Tournament Fees $  400,000 $  400,000 
 New Member Initiation Fees $  900,000 $  900,000 
Total Golf Revenue   $4,608,000 $4,885,000 
Food/Beverage    $2,000,000 $2,000,000 
Merchandise   $  325,000 $  325,000 
Other         $  478,100 $  495,000 

 
 Based on the subject property’s increased earning capacity attributable to the 
country club and recreational facilities, the Board determined that 25%, the higher end of 
Mr. Dugas’ rental range, was the more appropriate rental rate applicable to the golf 
revenue.  The Board further found that Mr. Dugas’ market rental percentages applicable 
to food and beverage, merchandise and other income were reasonable and appropriate.  
Finally, the Board found that based on the subject property’s high quality new 
construction and also the increased earning capacity attributable to the function and 
recreation facilities, a capitalization rate of 9.5%, plus the applicable tax factor, was 
appropriate.  A summary of the Board’s market-rental approach is contained in the 
following table. 

 FY 2006 
Revenue 

FY 2006 NOI FY 2007 
Revenue 

FY 2007 NOI 

Golf Revenue     25%  $4,608,000 $1,152,000 $4,885,000 $1,221,250 
Food/Beverage    10%    $2,000,000 $200,000 $2,000,000 $200,000 
Merchandise       6% $  325,000 $19,500 $  325,000 $19,500 
Other             5% $  478,100 423,905 $  495,000 $24,750 
Total Net Operating Inc.  $1,395,405  $1,465,500 
     
Capitalization Rate  9.5%  9.5% 
Tax Factor  0.92%  0.90% 
Total Capitalization Rate  10.42%  10.40% 
Indicated Fair Market Value  $13,391,603  $14,091,346 
Fair Cash Value  $13,390,000  $14,090,000 

 
On the basis of these findings, the Board found that the appellant met its burden 

of proving that the subject property was overvalued for fiscal years 2006 and 2007.  The 
Board determined that the fair cash value of the subject property was $13,390,000 for 
fiscal year 2006 and $14,090,000 for fiscal year 2007.  Accordingly, the Board decided 
these appeals for the appellant and granted abatements of $61,724.18 for fiscal year 2006 
and $41,198.85 for fiscal year 2007.10 

OPINION 
The assessors are required to assess real estate at its fair cash value. G.L. c. 59, § 

38.  Fair cash value is defined as the price on which a willing seller and a willing buyer 
will agree if both of them are fully informed and under no compulsion.  Boston Gas Co. 
v. Assessors of Boston, 334 Mass. 549, 566 (1956).  Accordingly, fair cash value means 
its fair market value.  Id.   

“Prior to valuing the subject property, its highest and best use must be 
ascertained, which has been defined as the use for which the property would bring the 

                                                 
10 The abatement amounts include a 1.5% CPA Tax.   
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most.”  Tennessee Gas Pipeline Co. v. Assessors of Agawam, Mass. ATB Findings of 
Fact and Reports 2000-859, 875 (citing Conness v. Commonwealth, 184 Mass. 541, 542-
43 (1903)); Irving Saunders Trust v. Assessors of Boston, 26 Mass. App. Ct. 838, 843 
(1989) and the cases cited therein.  A property’s highest and best use must be legally 
permissible, physically possible, financially feasible, and maximally productive.  
APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE 305-308 (12th ed., 2001).  See 
also Skyline Homes, Inc. v. Commonwealth, 362 Mass. 684, 87 (1972); DiBaise v. 
Town of Rowley, 33 Mass. App. Ct. 928 (1992).  In determining the property’s highest 
and best use, consideration should be given to the purpose for which the property is 
adapted.  THE APPRAISAL OF REAL ESTATE at 315-16; Tennessee Gas Pipeline Co., supra 
at 235.  In the present appeals, both parties’ valuation experts and this Board valued the 
subject property based on its existing use as a golf course and country club. 

Generally, real estate valuation experts, the Massachusetts courts, and this Board 
rely upon three approaches to determine the fair cash value of property: income-
capitalization, sales-comparison, and cost reproduction.  See Correia v. New Bedford 
Redevelopment Authority, 375 Mass. 360, 362 (1978).  The courts and the appraising 
community as well as some state legislatures have adopted varying methods or 
combination of methods for valuing golf courses for ad valorem tax purposes.  While 
some relatively older cases rely exclusively upon the cost approach, see, e.g., Old Oaks 
Country Club v. State, 35 AD2d 71, aff’d 30 NY2d 611; Matter of County of Suffolk 
[Great River], 70 Misc. 2d 232, that method is now usually given weight only in a 
reconciliation of values derived by other means, see, e.g., Russell L. Wenkstern 
Trust/Burl Golf Course v. County of Hennepin, 1990 Minn. Tax LEXIS 225, *6-9, or is 
used to establish a maximum value, see, e.g., Matter of River House-Bronxville v. 
Gallaway, 79 AD2d 990.   

Exclusive use of the sales-comparison or market approach is ordinarily limited to 
those situations when there either is no data to support the use of income-capitalization 
methodology, see, e.g., Salem Country Club v. Assessors of Peabody, Mass. ATB 
Decision Docket No. 166714, etc. (December 8, 1994), or the data underpinning it is so 
flawed that it renders the values derived from that income approach unreliable.  See, e.g., 
Golf Course Properties, LLC v. Tyrone Township, Michigan Tax Tribunal Docket No. 
301974, p. 15 (November 17, 2006).  Otherwise, and primarily because golf course 
properties rarely sell as real estate alone, reliance on the sales-comparison or market 
approach, like the cost approach, is now usually limited to those instances when it serves 
as a check on, or in a reconciliation of values derived using, other methodologies.  See, 
e.g., Minnetonka Country Club Association, Inc. v. County of Hennepin, 1990 Minn. 
Tax LEXIS 203, *13.  

Further, some state legislatures and administrative bodies recognize the difficulty 
in valuing golf courses and have attempted to codify standardized approaches.  See, e.g., 
Neveda Department of Taxation. Golf Course Open-Space Classification and Valuation 
Manual. 9/11/2006.  
(http://www.Tax.state.nv.us/documents/Golf%20Course%20Manual.pdf/); A.R.S. 42-
13152 (Arizona’s uniform assessment measures for golf courses).   

In Massachusetts, the preferred method for valuing income-producing property, 
like a golf course, is the income-capitalization approach.  The income-capitalization 
method “is frequently applied with respect to income-producing property.”  Taunton 
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Redev. Assocs. v. Assessors of Taunton, 393 Mass. 293, 295 (1984).  Other jurisdictions 
concur.  See e.g. Deschutes County Assessors and Dept. of Revenue v. Broken Top 
Club, LLC, Oregon Tax Court BV: 15 OTR Advance Sheets 2002 #3; Russell L. 
Wenkstern Trust/Burl Golf Course v. Country of Hennepin, 1990 Minn. Tax LEXIS 
203, *13.  The market-rental approach, which Mr. Dugas employed in these appeals, is 
one of the court-approved income-capitalization methods for valuing the real estate 
improved with a golf course and country club.  See Ardsley Country Club v. Assessor of 
the Town of Greenburgh, 879 N.Y.S.2d 319, 324 (2009) (citing Mill River Club v. 
Board of Assessors, 847 N.Y.S.2d 670 (2007)).  In Mill River Club, the taxpayer 
challenged the real property tax assessments of four parcels of real estate which the 
taxpayer owned and operated as a private golf course and country club.  Id. at 672.  The 
New York Appellate Court found that “because most golf courses are run by specialized 
companies under operating leases, the net income a course’s owner is likely to derive 
corresponds to the rent a tenant-operator will be willing to pay and that rent, in turn, 
depends on the revenue the golf course is likely to produce.”   Id. at 673.  “Once that 
revenue was estimated, it would be converted into a ‘hypothetical rent,’” based on a 
“percentage of the revenue derived from each source.”  Id. at 674-75.  The resulting net-
operating income is then capitalized using an appropriate capitalization rate to estimate 
the subject property’s fair market value. Id. at 673; Ardsley Country Club, 879 N.Y.S.2d 
at 325.   

Under the circumstances present in these appeals, the Board found that Mr. 
Dugas’ market-rental, income-capitalization analysis was the more appropriate valuation 
methodology to use to value the subject property.  It is an accepted method for valuing 
real property improved with a golf course (see e.g., Mill River Club, supra, and Ardsley 
Country Club, supra) and most closely measures the earning capacity of the real 
property.  See, e.g., Marketplace Center II Limited Partnership v. Assessors of Boston, 
Mass. ATB Findings of Fact and Reports 2000-258, 266; see also Pepsi-Cola, 397 Mass. 
at 451.  The Board further found that with the exception of Mr. Logue’s imputed interest 
income and Mr. Dugas’ market adjusted initiation deposits, the parties’ revenues 
attributable to the four profit centers were similar.  The Board also found that the 
capitalization rate used by the assessors’ real estate valuation expert were more 
appropriate given the earning capacity of the subject property and also the subject 
property’s excellent quality and construction.   

In addition, the Board found that Mr. Logue did not demonstrate that his income-
capitalization approach, based on the approach adopted by the Board in The Willows at 
Westborough v. Board of Assessors of the Town of Westborough, Mass. ATB Findings 
of Fact and Reports 2008-469, 506 (“The Willows”) aff’d 441 Mass. 1108 (2004), which 
dealt with real estate associated with a senior congregate housing facility and included 
imputed interest income for the residents’ entrance fees, was the more appropriate 
valuation methodology in the present appeals.  In The Willows, there was a direct and 
proven correlation, albeit inverse, between the entrance fee paid and the resident’s 
monthly service therefore suggesting that the entrance fee was in fact a disguised 
occupancy payment.  In the present appeals, however, the Board found that the record is 
devoid of any evidence correlating the initiation deposit to a lower annual dues.  
Moreover, the Board found that Mr. Logue’s estimate of imputed interest was unreliable.  
In the Board’s view, it is Mr. Dugas’ approach that more closely reflects the earning 
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capacity of the subject property here and is therefore the more appropriate method to 
determine fair cash value in these appeals.  Pepsi-Cola Bottling Co., 397 Mass. at 451 
(finding that it is the earning capacity of real estate that is relevant for determining fair 
cash value under the income approach). 

The mere qualification of a person as an expert does not endow his testimony with 
any magic qualities.  Boston Gas Co., 334 Mass. at 579.  

     The board [is] not required to believe the testimony of any particular 
witness but it [can] accept such portions of the evidence as appear to have 
the more convincing weight.  The market value of the property [can] not 
be proved with mathematical certainty and must ultimately rest in the 
realm of opinion, estimate, and judgment . . . (citations omitted).  The 
board [can] select the various elements of value as shown by the record 
and from them form . . . its own independent judgment. 

 
Assessors of Quincy, 309 Mass. at 72.  See also North American Philips Lighting Corp. 
v. Assessors of Lynn,    392 Mass. 296, 300 (1984); New Boston Garden Corp. v. 
Assessors of Boston, 383 Mass. 456, 473 (1981); Jordan Marsh Co. v. Assessors of 
Malden, 359 Mass. 106, 110 (1971).   

The burden of proof is upon the appellant to make out its right as a matter of law 
to an abatement of the tax. Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 
245 (1974).  "By holding that the assessment is entitled to a presumption of validity, we 
are only restating that the taxpayer bears the burden of persuasion of every material fact 
necessary to prove that its property has been overvalued."  General Electric Co. v. 
Assessors of Lynn, 393 Mass. 591, 599 (1984).  In appeals before this Board, a taxpayer 
"may present persuasive evidence of overvaluation either by exposing flaws or errors in 
the assessors' method of valuation, or by introducing affirmative evidence of value which 
undermines the assessors' valuation."        Id. at 600 (quoting Donlon v. Assessors of 
Holliston, 389 Mass. 848, 855 (1983)).   

On the basis of these findings, the Board found that the appellant met its burden 
of proving that the subject property was overvalued for fiscal years 2006 and 2007.  The 
Board determined that the fair cash value of the subject property was $13,390,000 for 
fiscal year 2006 and $14,090,000 for fiscal year 2007.  

Accordingly, the Board decided these appeals for the appellant and granted 
abatements of $61,724.18 for fiscal year 2006 and $41,198.85 for fiscal year 2007.11 
          

APPELLATE TAX BOARD 
 

By: _________________________________ 
     Thomas W. Hammond, Jr., Chairman 
 
A true copy, 
 
Attest: _____________________________ 

   Clerk of the Board 
 
                                                 
11 The abatement amounts include a 1.5% CPA tax. 
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BRIDGEWATER STATE    v.   BOARD OF ASSESSORS OF 
COLLEGE FOUNDATION       THE TOWN OF BRIDGEWATER 
 
Docket Nos.: F287957-F287962 (07) 
             F293903-F293905 (08)     
             F294589-F294591 (08)     Promulgated:  February 4, 2010 
 
ATB 2010-76 
  
 These appeals, which involve fiscal years 2007 and 2008 (“fiscal years at issue”), 
concern certain real property located in Bridgewater owned by and assessed to the 
Bridgewater State College Foundation (“BSCF” or “appellant”).  Docket Nos. F287957-
F287962, which are fiscal year 2007 appeals, and Docket Nos. F293903-F293905, which 
are fiscal year 2008 appeals, are appeals under G.L. c. 59, §§ 64 and 65, from the refusal of 
the assessors to abate the taxes assessed on that real property. Docket Nos. F294589-
F294591, which are fiscal year 2008 appeals, are appeals under G.L. c. 59, § 5B, from the 
determination of the assessors that the real property was not eligible for exemption under 
G.L. c. 59, § 5, Third (“Clause Third”).   

Commissioner Rose heard these appeals.  Chairman Hammond and Commissioners 
Scharaffa, Egan, and Mulhern joined him in the decisions for the appellant.    

These findings of fact and report are made at the request of the appellee pursuant to 
G.L. c. 58A, § 13 and 831 CMR 1.32. 

Richard C. Dailey, Esq. and Amy L. Hanson, Esq. for the appellant.  

Mark C. Gildea, Esq. for the appellee.   

 
FINDINGS OF FACT AND REPORT 

On the basis of the Statement of Agreed Facts, briefs, and exhibits entered into the 
record in these appeals12, the Appellate Tax Board (“Board”) made the following findings 
of fact.   

On January 1, 2006 and January 1, 2007, the relevant assessment dates for the fiscal 
years at issue, BSCF was the owner of six parcels of land (collectively, the “subject 
property” or “parcels at issue”) in Bridgewater, all of which were contiguous to the 
Bridgewater State College (“BSC”) campus.  The parcels at issue include 25 Park Terrace, 
29 Park Terrace (together, the “Park Terrace parcels”), 180 Summer Street, and also three 
undeveloped parcels located on Plymouth Street (collectively, the “Plymouth Street 
parcels”).   

25 Park Terrace is known as the Davis Alumni Center.  It houses BSCF’s offices 
and BSC’s Alumni Office.  180 Summer Street houses the BSC political science 
department. 29 Park Terrace was formerly the residence of BSC’s president, but during the 

                                                 
12 The parties agreed to waive the hearing and instead submitted these 
appeals on documentary submissions.   
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fiscal years at issue, it was not occupied by the college president. During that time, it was 
used for BSC and BSCF receptions and donor events.  The Plymouth Street parcels, which 
were acquired by BSCF in 1992, were undeveloped.  During the fiscal years at issue, they 
were used for recreational purposes by BSC students and student clubs.   

BSCF leased 180 Summer Street and 25 Park Terrace to BSC for five years, 
beginning July 1, 2003, for a nominal fee of $1.00 per year for each building.  No lease 
agreements for 29 Park Terrace or the Plymouth Street parcels were ever executed.  BSC 
used these parcels for free with BSCF’s permission.    

For fiscal year 2007, the parcels at issue were taxed at a rate of $9.60 per thousand.  
The assessed value and total tax assessed for each of the parcels at issue for fiscal year 
2007 is set forth in the following table13: 

 
 25 Park 

Terrace 
180 Summer

Street 
29 Park 
Terrace 

Plymouth 
Street 

(Parcel 1) 

Plymouth 
Street 

(Parcel 2) 

Plymouth 
Street 

(Parcel 3) 
Assessed 

Value 
$773,000 $421,300 $630,700 $97,000 $215,400 $84,400 

Total 
Tax 

$7,569.22 $4,106.17 $6,156.61 $931.20 $2,090.00 $810.24 

 
The appellant timely filed its Forms 3ABC and PC for fiscal year 2007. The 

appellant timely paid the tax due on each of the parcels and timely filed its Applications for 
Abatement on November 1, 2006.  The assessors denied the Applications for Abatement on 
January 30, 2007, and the appellant timely filed its petitions with the Board on March 12, 
2007.   

For fiscal year 2008, the parcels at issue were assessed at a rate of $10.35 per 
thousand.  The assessed value and total tax assessed for each of the parcels at issue for 
fiscal year 2008 is set forth in the following table: 

 
 25 Park 

Terrace 
180 Summer

Street 
29 Park 
Terrace 

Plymouth 
Street 

(Parcel 1) 

Plymouth 
Street 

(Parcel 2) 

Plymouth 
Street 

(Parcel 3) 
Assessed 

Value 
$742,200 $404,600 $634,400 $93,600 $208,600 $81,000 

Total 
Tax 

$7,835.41 $4,250.66 $6,566.04 $968.76 $2,159.01 $838.35 

 
For fiscal year 2008, the assessors’ records indicated that the appellant’s fiscal year 

2008 Forms 3ABC and PC were filed late.  However, the appellant submitted an affidavit 
of its Director of Foundation Administration, in which she stated that she hand-delivered 
the fiscal year 2008 Forms 3ABC and PC on or before the due date, as was her customary 
practice.  The assessors presented no evidence to rebut this sworn statement or otherwise 
dispute its accuracy.  Based on the foregoing, the Board found that the appellant timely 
filed its fiscal year 2008 Forms 3ABC and PC.   

For fiscal year 2008, the appellant failed to pay the tax due on all of the parcels at 
issue.  The tax assessed on three of those parcels (Docket Nos. F294589-F294591) was less 
than $3,000, and thus the failure to timely pay the tax in full was not an impediment to the 

                                                 
13 Where applicable, the amounts assessed include a Community 
Preservation Act Tax. 
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Board’s jurisdiction to hear those appeals.  G.L. c. 59, § 64.  The tax due on each of the 
three remaining parcels (Docket Nos. F293903-F293905) exceeded $3,000.  However, 
because BSCF was aggrieved by the assessors’ determination that its property was not 
eligible for exemption under Clause Third, it chose to take a direct appeal to the Board 
under G.L. c. 59, § 5B, obviating the need to timely pay the tax at issue to preserve the 
Board’s jurisdiction.  See Trustees v. Board Assessors of Windsor, Mass. ATB Findings of 
Fact and Reports 1991-225, 234.   Based on the foregoing, the Board found and ruled that it 
had jurisdiction to hear and decide these appeals.   

BSCF is a Massachusetts charitable foundation created in 1984 under G.L. c. 15A, 
§37(“§37”).14 It is “organized and operated exclusively for the benefit of” BSC.  G.L. c. 
15A, § 37.  BSC is a “public institution of higher learning” created pursuant to G.L. c. 15A, 
§ 5.  BSCF’s operating agreement (“operating agreement”) with BSC, dated June 28, 2000, 
provides that “[BSC] exists to provide education and related services and benefits to the 
citizens of the Commonwealth; and [BSCF], being a foundation within the meaning of [§ 
37], of the General Laws of the Commonwealth, is organized and operated exclusively for 
the benefit of the College.”   

The operating agreement further provides that: 
[BSCF] shall hold, manage and invest its moneys and other assets, 
including any endowment or endowments, in accordance with the Uniform 
Management of Institutional Funds Law (chapter 180A of the General 
Laws, as amended from time to time), and, in accordance with such 
provisions, with the provisions of [§ 37], and with the provisions of this 
Agreement, it shall expend and apply such moneys and other assets 
solely for the benefit of [BSC] and not otherwise. (emphasis added).  
  
BSCF is exempt from Federal income taxes under Internal Revenue Code § 

501(c)(3).  It has no shareholders or capital stock.  No part of its income inures to the 
benefit of anyone associated with the appellant, nor is its income used for anything other 
than its charitable purposes.   

                                                 
14 G.L. c. 15A, § 37 provides in relevant part: 

(a) As used in this section, the following words shall have the 
following  meanings unless the context clearly requires otherwise: 
 
"Foundation", an organization which is (a) either (i) a corporation 
within the meaning of clause (c) of section two of chapter one hundred 
and eighty and subject to the provisions of said chapter one hundred and 
eighty, except as herein provided, or (ii) a public charitable trust 
constituted and operating as such and subject to the requirements of law 
governing such trusts, except as herein provided; (b) organized and 
operated exclusively for the benefit of an institution of public higher 
education; and (c) certified by the board of trustees of the institution 
which it supports to be operating in a manner consistent with the goals 
and policies of the institution. 
 
"Institution", a public college or university in the commonwealth. 
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BSCF’s activities include the oversight of BSC’s annual fund, the creation of an 
endowment for the benefit of BSC, administration of BSC’s scholarship programs and 
assistance with other activities related to BSC’s educational mission.   

The parties did not dispute, and the Board found, that the subject property was 
owned by BSCF, which was a charitable organization within the meaning of Clause Third.  
Further, the Board found that BSCF’s sole charitable purpose was to support the 
advancement of BSC’s educational mission.  The assessors’ primary argument was that the 
subject property was not exempt under Clause Third because it was not “occupied” by a 
charitable organization; rather, they argued, it was occupied by BSC, which, as a 
governmental entity, cannot be a charitable organization within the meaning of Clause 
Third.  The assessors also argued that the Plymouth Street parcels, which were acquired by 
BSCF in 1992, remained unoccupied by BSCF more than two years after their acquisition, 
and therefore, were not exempt under Clause Third.   

On the contrary, the Board found that each of the parcels at issue was occupied by 
BSCF for its charitable purpose during the fiscal years at issue.  With respect to the 
Plymouth Street parcels, the Board found that they were occupied by BSC students and 
student groups for recreational purposes.  The Board found that this use promoted the 
“physical training, and the social, moral and aesthetic advancement” of the students of BSC 
and was consistent with the charitable purpose of BSCF, which was the support of BSC’s 
educational mission.  Emerson v. Trustees of Milton Academy, 185 Mass. 414, 417 
(1904).  As for the remaining parcels, the evidence established that 25 Park Terrace was 
occupied in part by BSCF for its offices and in part by BSC’s Alumni Office, while 180 
Summer Street housed BSC’s Political Science Department.  29 Park Terrace, the former 
president’s residence, was used by both BSC and BSCF for fundraising events and 
receptions.  The Board found that each of these uses advanced the charitable educational 
mission of BSC, which was the sole purpose of BSCF’s organization and operations.  Thus, 
the Board found that the parcels at issue were exempt under Clause Third as they were 
owned and occupied by a charitable organization in furtherance of its charitable purpose.    

Accordingly, the Board issued decisions for the appellant in these appeals, and 
ordered abatements in the following amounts: 

Docket No.  Abatement  Docket No.  Abatement 

F287957 $7,569.22 F293903 $6,676.66 
F287958   $931.20 F293904 $4,250.66 
F287959 $4,106.17 F293905 $7,835.41 
F287960 $2,090.00 F294589   $838.35 
F287961   $810.24 F294590   $968.76 
F287962 $6,156.61 F294591 $2,181.49 

 
                            OPINION  
 
I.   The Subject Property was Exempt Under Clause Third 
  

Clause Third provides an exemption for “real estate owned by or held in trust for a 
charitable organization and occupied by it or its officers for the purposes for which it is 
organized or by another charitable organization or organizations or its or their officers for 
the purposes of such other charitable organization or organizations.”  G.L. c. 59, § 5, Third.  
A taxpayer claiming exemption under Clause Third therefore must demonstrate that the 
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property is owned by a charitable organization and occupied by a charitable organization to 
further its charitable purpose. See Jewish Geriatric Services, Inc. v. Longmeadow, Mass. 
ATB Findings of Fact and Reports 2002-337, 351, aff’d, 61 Mass. App. Ct. 73 (2004) 
(citing Assessors of Hamilton v. Iron Rail Fund of Girls Club of America, 367 Mass. 301, 
306 (1975)).  For the purposes of Clause Third, a “charitable organization” is “(1) a 
literary, benevolent, charitable or scientific institution or temperance society incorporated 
in the commonwealth, and (2) a trust for literary, benevolent, charitable scientific or 
temperance purposes.” G.L. c. 59, § 5, Third.   

In the present appeals, the subject property was owned by BSCF, which is a 
charitable foundation organized under § 37.  The parties did not dispute, and the Board 
found and ruled, that the subject property was owned by a charitable organization for 
purposes of Clause Third.  The dispute between the parties lies in the occupation of the 
parcels at issue and the nature of the entity occupying those parcels.  First, the assessors 
contended that the Plymouth Street parcels were not exempt under Clause Third because 
that clause exempts property purchased by a charitable organization for such organization’s 
“removal thereto” for only two years from the date of its purchase.  The assessors argued 
that the Plymouth Street parcels, which were acquired by BSCF in 1992, remained 
unoccupied during the fiscal years at issue and were therefore not exempt.  Second, the 
assessors claimed that none of the parcels at issue was occupied for charitable purposes 
because they were predominantly occupied not by a charitable organization, but by an 
instrumentality of the government.  The Board disagreed on both counts. 

 
A. The Plymouth Street Parcels were Occupied for the Purposes of Clause Third 

During the Fiscal Years at Issue 
 

The assessors argued that the Plymouth Street parcels were not exempt under 
Clause Third because that clause exempts property “purchased by a charitable organization 
with the purpose of removal thereto, until such removal, but not for more than two years 
after such purchase.”  G.L. c. 59, § 5, Third.  The assessors contended that because the 
Plymouth Street parcels were purchased by BSCF in 1992, but remained unoccupied as of 
the fiscal years at issue, they were not exempt under Clause Third.   

However, the two-year removal provision is not the only mechanism for exemption 
in Clause Third.  That provision merely contains an additional mechanism for the 
exemption of property owned by charitable organizations, and states an exception to the 
general rule of Clause Third, which is that property must be occupied in order to be 
exempt.   

Occupancy for purposes of Clause Third means use for the purpose for which the 
charity is organized.  See Babcock v. Leopold Morse Home for Infirm Hebrews and 
Orphanage, 225 Mass. 418, 421 (1917); Emerson, 185 Mass. at 415.  The decision of a 
charitable organization concerning how to occupy its property in connection with its 
charitable mission is entitled to a substantial degree of deference upon judicial review.  
Emerson, 185 Mass. at 415.  Strict necessity is not the guidepost.  Id. at 418.  Moreover, in 
the context of educational institutions, a long line of cases demonstrates that the range of 
uses which has qualified property for exemption is broad.   

In Emerson, at issue were three large parcels of land owned by an educational 
institution, some of which consisted of “low and swampy” or wooded land, and some of 
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which housed athletic fields, among other things.  Emerson, 185 Mass. at 417.  The 
evidence in that case showed that “pupils [did] in fact constantly use the unimproved parts 
of the fields . . . as recreation grounds, walking and roaming over them, playing games that 
do not require grounds to be improved.”  Id.  The Court held that the parcels were occupied 
for the purposes of the exemption, because it was within the charitable purposes of an 
educational institution to “provide liberally for the physical training, and the social, moral 
and aesthetic advancement of the pupils who are entrusted to its charge.”  Id. at 418.   

Similarly, in Wheaton College v. Town of Norton, 232 Mass. 141, 148 (1919), land 
containing an “unenclosed grove” of pine trees and “a few benches,” which was used by 
students who wished to “walk, stroll or saunter” therein, was found to be occupied for the 
purposes of the exemption because it supported the charitable purpose of the college.  See 
also Assessors of Dover v. Dominican Father Province of St. Joseph, 334 Mass. 530, 538 
(1956).   

In the present appeals, the record established that, much like the property at issue in 
Emerson and Wheaton College, the Plymouth Street parcels were used for recreational 
purposes by BSC students and student clubs.  The Board found that this use promoted the 
“physical training, and the social, moral and aesthetic advancement” of the students of 
BSC, and therefore was a use which furthered the charitable purpose of BSCF.  Emerson, 
185 Mass. at 417.  Accordingly, the Board found and ruled that the Plymouth Street parcels 
were occupied for the purposes of Clause Third during the fiscal years at issue and were 
therefore eligible for exemption under the general provisions of Clause Third.  The Board 
therefore rejected the assessors’ argument.   
 

B. The Subject Property was Occupied by BSCF in Furtherance of its Charitable 
Purpose  

 
Having determined that each of the parcels at issue was occupied for the purposes 

of Clause Third, the Board next considered by whom they were occupied and for what 
purposes.  Again, occupancy for the purposes of Clause Third means use for the purpose 
for which the charity is organized.  See Babcock, 225 Mass. at 421 (“Occupancy means . . . 
appropriation to the immediate uses of the charitable cause for which the owner was 
organized.”)  Further, “‘it is the character of the use to which property is put, and not of the 
party who uses the property, that settles the question of exemption from taxation.’”  
Assessors of Boston v. Boston R.B. & L.R. Co., 319 Mass. 378, (1946) (quoting Milford 
Water Co. v. Hopkinton, 192 Mass. 491, 495-97 (1906)).  Thus, the fact that the property 
at issue may be inhabited or used by individuals or an entity other than a charitable 
organization does not defeat the claim for exemption, so long as such inhabitation or use is 
consistent with the purpose of the charitable organization that owns the property.      

In M.I.T. Student House, Inc. v. Board of Assessors of Boston, the property at 
issue was a rooming house inhabited by “needy” students attending the Massachusetts 
Institute of Technology (“M.I.T.”), but owned by a charitable corporation.  M.I.T. Student 
House, Inc. v. Board of Assessors of Boston, 350 Mass. 539, 539 (1966).  Despite the fact 
that the rooming house was physically inhabited by M.I.T. students, the Court ruled that the 
property was exempt because it was being used to further the corporation’s charitable 
purpose.  Id. at 541.  The resolution of the issue of occupation, therefore, requires a close 
examination of the purpose of the charitable organization at issue. 
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The evidence established that BSCF’s sole purpose was to support the educational 
mission of BSC.  There is no doubt that the provision of education is a charitable purpose.  
It has long been “settled [that] educational institutions of a public charitable nature are 
within the class of ‘literary, benevolent, charitable and scientific institutions’ which are 
exempt from taxation under” Clause Third.  Assessors of Boston v. Garland School of 
Home Making, 296 Mass. 378, 392-93 (1937).  See also Assessors of Dover, 334 Mass. at 
538.  Further, as a foundation created under § 37, BSCF was “organized and operated 
exclusively for the benefit of” BSC, and was required by statute to be “certified by the 
board of trustees of [BSC] to be operating in a manner consistent with the goals and 
policies of [BSC].”  G.L. c. 15A, § 37.   Accordingly, the Board found and ruled that, much 
like the corporation in M.I.T. Student House, which existed to provide housing for needy 
M.I.T. students, BSCF’s charitable purpose was to provide for BSC’s institutional needs.  
There was no evidence in the record indicating that the parcels at issue were used for any 
purpose other than to further BSC’s charitable educational mission.   

The record revealed that the parcels at issue were used: as offices for BSC’s 
political science department; as BSC’s alumni office; as BSCF’s office; for BSCF and BSC 
donor events and receptions; for recreational use by BSC students and student clubs; and 
for possible future development by BSC.  Uses similar to these uses have been held to 
constitute charitable uses.  See Trustees v. Board of Assessors of Windsor, Mass. ATB 
Findings of Fact and Reports 1991-225, 228, 242 (finding that use of “main house” on an 
expansive farm property for occasional meetings and community social functions was a 
qualifying use by the charitable organization in question) (citations omitted)). See also 
Emerson, 185 Mass. at 417.  Moreover, the Board found and ruled that each of these uses 
was consistent with BSCF’s charitable purpose, which was the advancement of BSC’s 
charitable educational mission.   

The argument advanced by the assessors in the present appeals was contrary to the 
established legal precedent.  Under Clause Third “occupation and use . . . [are] 
determinative of whether particular real estate should be exempt.”  Town of Milton v. 
Ladd, 348 Mass. 762, 765 (1965).  Indeed, the Court has employed a “functional analysis” 
to determine eligibility for a variety of the exemptions granted under G.L. c. 59, § 5.  For 
example, in H-C Health Services, Inc. v. Assessors of S. Hadley, the Court focused on the 
“‘declared purposes and actual work performed’” by the organization in question in ruling 
that real property owned by a business corporation, but which was occupied by a nursing 
facility for the elderly and infirm, qualified for the exemption in Clause Third.  H-C Health 
Services, Inc. v. Assessors of S. Hadley, 42 Mass. App. Ct. 596, 599 (1997) (quoting 
Assessors of Boston v. Vincent Club, 351 Mass. 10, 12 (1966)).  See also Brown, Rudnick 
Freed & Gesmer v. Assessors of Boston, 389 Mass. 298, 302-03 (1983); Middlesex 
Retirement System, LLC v. Assessors of Billerica, 453 Mass. 495, 502 (2009).  In the 
present appeals, the assessors did not analyze the occupation of the subject property in the 
context of the purposes of BSCF, and their conclusion that the subject property was not 
exempt merely because much of it was being used by BSC was erroneous.   

Additionally, the assessors’ argument as to the occupancy of the subject property 
was flawed because occupancy for purposes of Clause Third has a broader meaning than 
that suggested by the assessors. In M.I.T. Student House, although the rooming house at 
issue was physically inhabited by M.I.T. students, the Court stated that “‘[t]he occupation 
of the property is that of the corporation itself, and not of those to whom it affords a home, 
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just as the occupation of a college dormitory or refectory is that of the institution of 
learning rather than that of its students.’”  M.I.T. Student House, 350 Mass. at 542 
(quoting Franklin Square House v. Boston, 188 Mass. 409, 411 (1905)).  This 
interpretation of the term “occupied” gives effect to the intent of the Legislature, as the 
statutory language suggests that all of the real property of a charitable organization should 
be exempt as long as it is used to further the organization’s charitable purpose.  Using this 
interpretation of the term “occupied,” the Board found and ruled that the occupation of the 
subject property was that of BSCF itself, for its charitable purpose.  To hold otherwise 
would be to narrow the scope of the exemption in a way not intended by the Legislature.   

Moreover, bearing in mind the legislative intent behind Clause Third, the Board 
found and ruled that this construction of the term “occupied” is particularly appropriate in 
the present appeals.  It has been held that the reason for the charitable exemption is that 
charitable organizations ‘“lessen[] the burdens of government’” in that they provide 
services for which the government would otherwise be responsible.  Western 
Massachusetts Lifecare Corporation v. Board of Assessors of Springfield, 434 Mass. 96, 
102 (2001) (quoting Boston Chamber of Commerce v. Assessors of Boston, 315 Mass. 
712, 716 (1944)) (other citations omitted).  In the present appeals, the subject property was 
being used directly to support the mission of a governmental institution.  To deny the 
exemption in these appeals would wholly frustrate the purpose of the statute.   

Accordingly, the Board found and ruled that the parcels at issue were exempt under 
Clause Third because they were owned and occupied by BSCF in furtherance of its 
charitable purpose during the fiscal years at issue.  

  
          Conclusion 

 On the basis of all of the evidence, the Board found and ruled that, during the fiscal 
years at issue, the subject property was owned by BSCF and occupied by BSCF for its 
charitable purpose, which was the support and advancement of BSC’s educational mission.  
The Board therefore found and ruled that the subject property was exempt under Clause 
Third.   
 

Accordingly, the Board issued decisions for the appellant in these appeals, and 
ordered abatements in the following amounts: 

Docket No.  Abatement  Docket No.  Abatement 
F287957 $7,569.22 F293903 $6,676.66 
F287958   $931.20 F293904 $4,250.66 
F287959 $4,106.17 F293905 $7,835.41 
F287960 $2,090.00 F294589   $838.35 
F287961   $810.24 F294590   $968.76 
F287962 $6,156.61 F294591 $2,181.49 

 
                                           APPELLATE TAX BOARD 

     By:________________________________ 
        Thomas W. Hammond, Jr., Chairman 
A true copy: 
Attest: ___________________________ 
        Clerk of the Board 
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COMMONWEALTH OF MASSACHUSETTS 
APPELLATE TAX BOARD 

 
 
BURGER KING STORE #4, INC.   v. BOARD OF ASSESSORS OF 
      THE CITY OF MARLBOROUGH 
 
Docket No. F298291    Promulgated:   June 14, 2010 
 
ATB 2010-556 
   

This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 
and G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on certain 
personal property in the City of Marlborough owned by and assessed to Burger King 
Store #4, Inc. (“Burger King Store #4” or “appellant”) under G.L. c. 59, §§ 2 and 18, for 
fiscal year 2008.  This appeal is being prosecuted by Burger King Store #4 as the lessee 
of the subject personal property.  
 Commissioner Rose (“Presiding Commissioner”) heard the appeal and, in 
accordance with G.L. c. 58A, § 1 and 831 CMR 1.20, issued a single-member decision 
for the appellee.  

 These findings of fact and report are made pursuant to a request by the appellant 
under G.L. c. 58A, § 13 and 831 CMR 1.32. 
  

Alfred L. Morin, pro se, for the appellant. 
  

Anthony R. Trodella, assessor, for the appellee. 
 

FINDINGS OF FACT AND REPORT 
 

On the basis of the exhibits and testimony offered into evidence during the hearing of this 
appeal, the Presiding Commissioner made the following findings of fact.   

On January 1, 2007, the appellant, Burger King Store #4 was the assessed owner 
of personal property consisting of machinery and equipment (the “subject personal 
property”) situated in Marlborough.  For fiscal year 2008, the Board of Assessors of the 
City of Marlborough (“assessors”) valued the subject personal property at $28,830.  As 
detailed in the table below, the assessed values were derived by applying a depreciation 
deduction to the replacement cost of each item: 

 
Property 
Details 

Year Ne
w 

Depreciation Item Cost Qty Replacement 
Cost 

Total Fair 
Market Value 
 

Broiler 
 

1996 55% $10,300 1 $10,300 $ 5,670 

Bun Warmer 
 

1996 55% $     950 1 $     950 $    520 

Warming 
Cabinet 

1996 55% $     650 1 $     650 $    360 
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CO2 System 1996 55% $  6,700 1 $  6,700 $ 3,690 
Exhaust Hood 1996 55% $       90 16 $  1,440 $    790 
Friolator  
Station 

1996 55% $  8,800 1 $  8,800 $ 4,840 
 

Warmer (fry) 
 

1996 55% $  3,100 1 $  3,100 $ 1,710 

Warmer 
(franchise) 

1996 55% $  1,550 2 $  3,100 $ 1,710 
 

Ansul (avg) 
      

1996 55% $  2,200 1 $  2,200 $ 1,210 

Microwave 
(commercial) 

1996 55% $     800 4 $ 3,200 $ 1,760 

Ice Maker 
(large) 

1996 55% $  4,100 1 $ 4,100 $ 2,260 
 

Coffee 
Machine  

2000 75% $     950 1 $    950 $    710 
 

Product 
Holding Unit 

2003 90% $  1,100 3 $ 3,300 $ 2,970 

Grand Total      $28,830 
 
Based on the above fair market values, the appellee assessed a tax, at the rate of $24.58 
per thousand, in the total amount of $708.64, which the appellant timely paid.   

On January 31, 2008, the appellant timely filed an abatement application with the 
assessors.  The assessors denied the abatement application on March 28, 2008.  On June 
26, 2008, the appellant seasonably filed an appeal, under the formal procedure, with the 
Appellate Tax Board (“Board”).  On the basis of these facts, the Presiding Commissioner 
found and ruled that the Board had jurisdiction over this appeal. 

At the hearing of this appeal, Alfred L. Morin, the owner of Burger King Store 
#4, testified on behalf of the appellant.  His contention was that the subject personal 
property had been overvalued by about $21,080.  He claimed that the appraisals furnished 
to the appellee by its valuation company were not supported by the market for like 
machinery and equipment.  To support his contention, Mr. Morin submitted several 
computer print-out copies of postings from various websites, including Craigslist 
(http://www.Craigslist.com), ebay (http://www.ebay.com), and Live Auctioneers 
(http://www.Liveauctioneers.com) – advertising equipment and machinery which he 
claimed to be comparable to the subject personal property.  He testified that he was able 
to find listings for property comparable to only three items of the subject personal 
property.  His evidence is summarized in the following chart: 

 
Subject 
Equipment 

Advertising Details of Purportedly 
Comparable Equipment 

Compar
-able’s 
Asking 
Price 

Compar
-able’s 
Sale 
Price 

TP’s 
Adjust-
ments 

 
Neico 980 
Gas Broiler 

 
“Neico Broiler”; “Used for broiling burgers and 
toasting bread in good condition” 

 
$500 

 
n/v 

 
None 
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“Nice Neico Automatic Broiler Model 200E”; 
“208 volt” 

$250 n/v None 

  
“Neico gas broiler. Good shape.” 
 

$500 n/v None 

 “I have a Neico Chain Broiler for sale. It is 
approx. 15-20 yrs old. It works”; “It was used 
in a Dairy Queen, but I’ve seen the same type in 
a Burger King. It has 8 burners, 4 on top and 4 
on the bottom. It also has a bun toaster on the 
bottom.” 

$500 n/v None 

 “Neico Hamburger Conveyor Broiler Gas”; 
“complete with stand on casters”; broiler 
appears to be missing a cover 

 $200 None 

Frymaster 
250/350 
(5-tub fryer) 

“Frymaster 3 Tub Deep Fryer”; “used”; “set up 
for natural gas but can be converted to propane” 

$300   n/v15 $500 
(for 5-
tub) 

 “Real nice Frymaster triple deep fat fryer, 
Model MJH250BLCSC, Natural gas. Tested 
and it is in good working condition. Carefully 
used, well kept, and clean inside and out. 
Comes with 2 baskets, all the 3 wells have 
filters.” 

Current 
bid - 
$600.01 

n/v $1,000 
(for 5-
tub) 

 “Frymaster Triple bank frying system w/ 
attached filter system. Electronicly [sic] 
controled [sic] timers for each of the three 
fryers in the bank.  We have never used and we 
purchased them from a restaurant open less than 
a year - Practicly [sic] new!” 

$999.00  n/v16 $1655 
(for 5-
tub) 

Hoshizaki 
B-990 SD 
Ice Maker 

“Hoshizaki KM-630MRE commercial ice 
maker. makes 1000 lbs of ice a day. takes 4 lbs. 
2 oz. of refrigeration (already charged and 
running).  AC supply voltage 200-230/60/1 (3 
wire with neutral for 115v). compressor 208-
230v; 6 RLA; 311 RA. Pump 120v 5 FLA 10w. 
fan remote 120v 3A max. max fuse 15 amps; 
Manitawac water filter. Ice scoop and self 
bagger 2 cases of bags works great” 

$850.00 n/v17 None 

 
Mr. Morin also contended that the assessed value for the subject personal property 

was skewed because the depreciation deductions used by the appellee’s valuation 
                                                 
15  As of the time that Mr. Morin printed this posting from ebay, no 
bids    had been placed for this item. 
16  See note 1, supra. 
17  See note 1, supra.  
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company did not comport with those applied by the Internal Revenue Service (“IRS”), 
which assume a shorter class life for property used in distributive trades and services.   

Finally, Mr. Morin cited examples of dispositions of purportedly comparable 
personal property from other Burger King franchises which had closed.  His original 
petition to the Board included a copy of an electronic mail message, which he had 
received from a former Burger King franchise owner who sold equipment from a 
purportedly similar Burger King in April, 2008.  The former franchise owner simply 
stated that the closing of that Burger King store “cost us $8,500,” which “was in kind as 
far as labor and disposing of miscellaneous equipment.”  

At the hearing, Mr. Morin introduced into evidence a letter from a fellow Burger 
King franchise owner who had acquired equipment from another purportedly comparable 
Burger King restaurant located at an airport (“Airport Burger King”), which had closed in 
January, 2008.  According to the letter, the franchise owner received the equipment from 
the demised franchise at no cost, as part of a bargain to relieve the demised franchise 
owner of the expense of removing the equipment from the premises.  The letter 
continues: 

If [the former owner] had offered us the option of removing only the 
equipment we wanted: the Neico broiler, Duke PHU’s, Taylor shake 
machine, main prep board, microwaves, ice maker, Douwe Egbert coffee 
machine, CO2 and soda system, Frymaster fry pots and fry station, and 
bun toasters, we would have offered him a total of $4,000 to $6,000 for 
these items. 
 

No further documentation identifying any item’s exact make, model, or year purchased 
was submitted into evidence.   

Anthony Trodella, Chairman of the appellee, testified in support of the subject 
personal property assessment.  Mr. Trodella explained that, by presenting evidence of 
sales of equipment from closed stores, the appellant was equating market value with 
salvage value.  Mr. Trodella then submitted as evidence a written explanation, which he 
explained had been provided by the appellee’s valuation company, which states in 
pertinent part: 

Depreciation for the purposes of valuing personal property should not be 
confused with depreciation for IRS purposes, due to the fact that the 
personal property retains value as long as it is in service. . . .  Personal 
property should bear normal and reasonable depreciation, but never fully 
depreciated as long as it is in use.  Generally the minimum fair utility 
value should be around 30% condition, the converse of 70% depreciation. 
   

The written explanation also states that the definition of “market value” as applied by the 
International Association of Assessing Officers (“IAAO”) is “the price that dealers in the 
goods are willing to receive and purchasers are willing to pay when goods are bought and 
sold in the ordinary course of trade.”  Mr. Trodella contended that when property is sold 
from a demised franchise, it is not “in the ordinary course of trade,” but instead for 
salvage value.  Mr. Trodella emphasized to the Board that the valuation company’s 
procedures are approved and certified by the Massachusetts Department of Revenue 
(“DOR”).   
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On the basis of the evidence presented, the Presiding Commissioner found that 
the appellant failed to present reliable evidence of the overvaluation of the subject 
property.  First, Mr. Morin presented evidence relating to only three items of the subject 
personal property; he presented insufficient information as to any other personal property 
items.  Moreover, the evidence that he submitted lacked adequate detail to be probative of 
the items’ fair market value.  Many of the website listings which Mr. Morin submitted 
did not disclose pertinent information like the make and model of the listed item, its age, 
and its condition.  When the listing did disclose the model numbers, they did not match, 
and Mr. Morin failed to explain whether the purportedly comparable items were, in fact, 
comparable to the subject personal property.  Furthermore, Mr. Morin’s evidence 
consisted primarily of asking prices; he failed to demonstrate that any but one of his 
website sales were actually consummated.  The copies of electronic mail messages that 
he submitted were even vaguer with respect to the identification of specific items of 
personal property being disposed – for example, $8,500 for “labor and disposing of 
miscellaneous equipment” -- as well as their ages and conditions.   The disposition of 
personal property from the Airport Burger King was admittedly not even a sale. 

Therefore, the Presiding Commissioner found that the appellant failed to meet its 
burden of proving that the subject personal property had a fair market value less than the 
subject assessment.  Accordingly, the Presiding Commissioner issued a decision for the 
appellee in this appeal. 

 
OPINION 

 
“All property, real and personal, situated within the commonwealth . . . shall be 

subject to taxation.”  G.L. c. 59, § 2.  “‛The burden of proof is upon the petitioner to 
make out his right as [a] matter of law to [an] abatement of the tax.’”  Schlaiker v. 
Assessors of Great Barrington, 365 Mass. 243, 245 (1974) (quoting Judson Freight 
Forwarding Co. v. Commonwealth, 242 Mass. 47, 55 (1922)).  “‛[T]he [B]oard is 
entitled to ‘presume that the valuation made by the assessors [is] valid unless the 
taxpayers . . . prov[e] the contrary.’” General Electric Co. v. Assessors of Lynn, 393 
Mass. 591, 598 (1984) (quoting Schlaiker, 365 Mass. at 245).  

In appeals before this Board, a taxpayer “‘may present persuasive evidence of 
overvaluation either by exposing flaws or errors in the assessors’ method of valuation, or 
by introducing affirmative evidence of value which undermines the assessors’ 
valuation.’”  General Electric Co., 393 Mass. at 600 (quoting Donlon v. Assessors of 
Holliston, 389 Mass. 848, 855 (1983)).   

On the basis of all of the evidence, the Presiding Commissioner found that the 
appellant failed to proffer sufficient evidence comparing the purportedly comparable 
property to the subject personal property.  Mr. Morin presented purportedly comparable 
property for only three items of the subject personal property.  Of those three items, he 
failed to demonstrate sufficient similarity in make, model, age, and quality.  Moreover, he 
presented mostly advertising posts or electronic mail messages pertaining to dispositions 
of equipment from closed Burger King franchises, as opposed to consummated arm’s-
length sales.  The Presiding Commissioner thus found and ruled that his analysis was 
insufficient to rebut the presumably valid assessment.  
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The Board has previously granted abatements of personal property assessments 
when the taxpayer has presented evidence of actual sales of property shown to be 
comparable to the subject personal property.  See, e.g., Kabat v. Board of Assessors of 
Cummington, Mass. ATB Findings of Fact and Reports 2008-397 (granting abatement of 
real estate tax levied on a trailer assessed for $31,500, which the taxpayers had purchased 
for $8,000, where taxpayers present sufficient evidence of the market value for 
comparable trailers).  By contrast, the appellant in the instant appeal failed to present 
adequate evidence of sales of personal property comparable to the subject personal 
property. 

On this basis, the Presiding Commissioner found and ruled that the appellant 
failed to meet its burden of proving that the assessed value of the subject personal 
property for the fiscal year at issue exceeded its fair cash value.  Accordingly, the 
Presiding Commissioner issued a decision for the appellee in this appeal. 

 
                              
     APPELLATE TAX BOARD 
 
 
     

  By: ________________________________ 
             James D. Rose, Commissioner 
 
    
A true copy, 
 
Attest: ______________________________  
         Clerk of the Board 
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COMMONWEALTH OF MASSACHUSETTS 
APPELLATE TAX BOARD 

 
 
CENTER FOR HUMAN      v.   BOARD OF ASSESSORS OF 
DEVELOPMENT, INC.  THE CITY OF SPRINGFIELD 
 
Docket No. F293247      Promulgated:  May 20, 2010      
 
ATB 2010-501 
    

This is an appeal under the formal procedure, pursuant to G.L. c. 58A, § 7 and 
G.L. c. 59, §§ 64 and 65 from the refusal of the appellee Board of Assessors of the City 
of Springfield (“assessors” or “appellee”) to abate real estate taxes on certain real estate 
located in Springfield, owned by and assessed to the appellant, Center for Human 
Development, Inc., (“CHD” or “appellant”) under G.L. c. 59, §§ 11 and 38 for fiscal year 
2007 (“fiscal year at issue”).   

 Commissioner Scharaffa heard this appeal.  Chairman Hammond and 
Commissioners Egan, Rose and Mulhern joined him in the decision for the appellant.     
 These findings of fact and report are made pursuant to a request by the appellee 
under G.L. c. 58A, § 13 and 831 CMR 1.32.  
 
 Robert A. Gelinas, Esq. and Daniel J. Finnegan, Esq. for the appellant.   
 
 Patricia Bobba Donovan, Esq. for the appellee.   
 
   FINDINGS OF FACT AND REPORT 
 

On the basis of the testimony and exhibits offered into evidence in the hearing of 
this appeal, the Appellate Tax Board (“Board”) made the following findings of fact.  As 
of July 1, 2006, the relevant date for the determination of exemption for the fiscal year at 
issue, the appellant was the assessed owner of a 2.65-acre parcel of land improved with a 
34,290 square-foot building and an asphalt parking lot, located at 50 Warehouse Street in 
Springfield (“subject property”).  For the fiscal year at issue, the assessors valued the 
subject property at $824,700, and assessed a tax thereon, at a rate of $31.91 per $1,000, in 
the total amount of $26,316.18.   
 On February 24, 2006, in accordance with G.L. c. 59, § 5, Clause Third (“Clause 
Third”), the appellant timely filed with the assessors its Form 3ABC for the fiscal year at 
issue, with a copy of its Form PC attached.  On December 31, 2006, the Collector of 
Taxes for Springfield mailed the fiscal year 2007 actual tax bills.  The appellant timely 
paid the taxes due without incurring interest.  On January 31, 2007, the appellant timely 
filed an Application for Abatement with the assessors, which was deemed denied on 
April 30, 2007.18  The appellant timely filed its petition with the Board on July 27, 2007.  

                                                 
18 Pursuant to G.L. c. 58A, § 6, an application for abatement is deemed denied when a board of assessors 
fails to act on the application within three months of its filing. Three months "means three calendar 
months." G.L. c. 4, § 7, Nineteenth; see also Berkshire Gas Company v. Assessors of Williamstown, 361 
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Based on the foregoing facts, the Board found and ruled that it had jurisdiction to hear 
and decide this appeal.   

The issue presented in this appeal was whether the subject property was exempt 
from tax under Clause Third.  At all times relevant to this appeal, the subject property 
was owned by CHD.  The parties did not dispute, and the Board found, that CHD was a 
charitable organization.  CHD was a non-profit corporation, organized under Chapter 180 
of the General Laws in 1972.19  According to its articles of organization, CHD was 
formed for the purpose of 

[t]he establishment of group residences to provide for the welfare and ‘in 
the community’ development of persons in need of supportive services; 
the establishment of educational facilities with power to award diplomas 
or certificates of accomplishment; the development of training programs 
for the staffs of the above mentioned and closely related facilities and the 
development of such other programs as shall be deemed appropriate by the 
Board of Directors.   

 
As of the time of the hearing of this appeal, CHD was providing social services to 

approximately 4,000 children, adults and families through approximately 45 different 
programs in Massachusetts and Connecticut.  CHD’s services included clinical and 
outreach therapeutic services, crisis assessment and stabilization, shelter and supported 
housing, substance abuse counseling, day treatment and vocational rehabilitative services.  
The population served by CHD consisted of individuals with histories of mental illness, 
substance abuse, and trauma.   
 In conjunction with its goal of providing vocational rehabilitation, CHD 
developed a curriculum which used furniture-making as a modality to deliver therapeutic 
and vocational rehabilitative services to persons with severe mental disabilities.  In 1983, 
using that curriculum, CHD launched a program known as Riverbend Furniture 
(“Riverbend”).    Marketing materials entered into evidence stated that the mission of the 
Riverbend program was “to provide meaningful work to individuals with mental illnesses 
by training them to produce high quality furniture.”   
   James Goodwin, the President of CHD, and Audrey Lee Highbee, the Director of 
Riverbend and Vice President for Mental Health Services for CHD, testified at the 
hearing of this appeal.  The Board found their testimony to be credible.  Mr. Goodwin 
and Ms. Highbee described the day-to-day operations of the Riverbend program, as well 
as its typical clientele and overall mission. 
 At the time of its inception, Riverbend served primarily people who had formerly 
resided at Northampton State Hospital.  As Mr. Goodwin testified, these individuals had 
severe mental illnesses and it was optimal from a clinical perspective to keep them busy 
and occupied during the day.  They began by building simple items, such as birdhouses 
or paper towel dispensers, but CHD soon recognized that they could benefit by taking on 

                                                                                                                                                 
Mass. 873 (1972). Therefore, the appellant's application for abatement was deemed denied on April 30, 
2007. See also The Merry Hill Corp., Inc. v. Assessors of Concord, Mass. ATB Findings of Fact and 
Reports 2007-1232, 1233 (ruling that a calendar month means “‘the time from any day of such a month to 
the corresponding day (if any; if not to the last day) of the next month.’") (citation omitted).  
19 The corporation was organized under the name of Center for Study of Institutional Alternatives, Inc., but 
later changed its name to Center for Human Development.   
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more complex projects, including furniture building.  The program was successful, and 
therefore, it grew and expanded to four separate locations, two of which were focused on 
woodworking and two of which were focused on upholstery.  In 2006, in an effort to 
streamline its operations and reduce expenses, CHD purchased the subject property, and 
consolidated all of the Riverbend operations at that location.   
 During the fiscal year at issue, CHD provided services to 75 individuals at 
Riverbend, all of whom were referred by the Massachusetts Department of Mental Health 
(“DMH”).  CHD ran the Riverbend program in conjunction with DMH, and DMH 
contributed $622,436 to Riverbend’s budget, which was approximately 36% of the total 
budget.  Many of the clients served at Riverbend lived in group residential homes or in 
their own apartments with support services provided by DMH or other non-profit 
agencies.  The diagnoses of Riverbend clients included bi-polar disorder, schizophrenia, 
and post-traumatic stress disorder, among others.  Each client had an individual service 
plan (“ISP”) coordinated by DMH which involved a spectrum of social services, and the 
Riverbend program provided the vocational rehabilitation component of each client’s 
ISP.   

 CHD employed staff to supervise clients at the Riverbend program.  CHD 
employees working at Riverbend typically possessed knowledge of carpentry or furniture 
making, but some also had human services and psychology backgrounds.  They received 
training in psycho-social rehabilitative skills, including special training about mental 
illness, medications for mental illness, and effective methodologies for supervising 
individuals with mental illness.   Staff were required to make a vocational assessment of 
each client and develop vocational treatment plans to compliment the treatment plans 
received by each client in other support programs.   
 Clients at Riverbend worked in small teams.  Typically, there were four to six 
clients per team, supervised by one Riverbend staff member.  Clients worked 
approximately five hours each day, with a lunch break and other breaks as needed.  
Activities performed by clients at Riverbend included milling, machine work, assembly, 
finishing, and upholstery work.  Ms. Highbee, who is a nurse by training and has worked 
at CHD for nearly 30 years, testified to the therapeutic benefits received by clients treated 
at Riverbend.  Ms. Highbee testified that the sense of pride and accomplishment that the 
clients achieved while working on projects was extremely beneficial to their mental 
health and stability.  Moreover, Ms. Highbee testified that the mental focus required to 
work on projects helped to reduce clients’ stress and overall symptoms.   

  Substance abuse counselors, social workers, and occupational therapists also 
frequented Riverbend.  Duties assigned to clients were modified in the event that they 
were experiencing a flare in symptoms. Almost all of the clients required psychotropic 
and other medications.  Although CHD staff working at Riverbend were trained in 
dispensing medications, clients typically took their medications at home or at another of 
the therapy programs which they attended.  CHD provided transportation to and from 
Riverbend for its clients.   
 Riverbend clients were paid modest wages for their efforts.  The wages were 
determined under Department of Labor standards and based on prevailing industry 
wages, which were then prorated to correspond to each person’s functional capacity.  
Because of their reduced functional capacities, the majority of Riverbend clients were 
paid less than minimum wage.  Ms. Highbee testified that many of the clients used their 
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wages to patronize area businesses during lunch break.  According to Ms. Highbee, the 
receipt of the wages greatly boosted the self-esteem of clients as well as their ability to 
function independently in the community, which was one of CHD’s principal goals.   
 Because of their mental disabilities, many of the clients served at Riverbend 
received various forms of government assistance, including social security benefits, 
housing subsidies, fuel assistance, and/or food stamps.  The wages received by the clients 
were used to offset these various other benefit payments.  During the fiscal year at issue, 
wages paid to Riverbend clients offset a total of $18,657 of social security payments.   
 Clients at Riverbend produced office and lounge furniture, as well as dormitory 
dressers and beds.  The furniture produced at Riverbend was primarily sold to other non-
profit organizations or large institutions.  Marketing materials introduced into evidence 
described Riverbend furniture as “quality products with a social purpose.”   

In fiscal year 2007, Riverbend produced 7,000 pieces of furniture and had a total 
sales revenue of $956,000.  However, even with the contributions made by DMH, 
Riverbend had an operating loss of $121,480.  As explained by Mr. Goodwin, operating 
inefficiencies were the necessary result of the fact that the Riverbend program was 
focused on the delivery of therapeutic vocational training rather than the production of 
furniture.  In fact, Mr. Goodwin testified that Riverbend used outdated tools and methods 
to produce its furniture, rather than the more advanced technology currently used at for-
profit furniture businesses.  Riverbend used such tools and methods because they 
facilitated the delivery of therapeutic benefits.  The use of these more primitive methods 
not only taught Riverbend clients useful manual skills, but also required increased focus, 
which, in turn, was beneficial to the mental health of the clients. The evidence established 
that 75 clients were engaged in furniture-making at Riverbend in fiscal year 2007, yet 
Riverbend generated under $1,000,000 in sales revenue in that same period, a staff-to-
sales volume ratio which Mr. Goodwin testified would be untenable in the for-profit 
world.  Further, Ms. Highbee testified that Riverbend did not lay off or otherwise reduce 
the number of clients participating in the Riverbend program in the event of a downturn 
in furniture sales.   As Mr. Goodwin stated, CHD was “in the mental health business, not 
in the furniture business.”   

Based on these subsidiary findings, the Board made the following, ultimate 
findings of fact.  The Board found that at all times relevant to this appeal, the subject 
property was owned by CHD, which was a charitable organization.  The Board found that 
during the fiscal year at issue, CHD occupied the subject property by housing Riverbend, 
its vocational rehabilitation program, there.  The Board found that this use of the subject 
property furthered CHD’s charitable purposes.  The Board therefore found and ruled that 
that subject property was exempt under Clause Third for the fiscal year at issue, and, 
accordingly, issued a decision for the appellant in this appeal and granted a full 
abatement in the amount of $26,316.18.   

 
         OPINION 
 
 Clause Third provides an exemption for “real estate owned by or held in trust for 
a charitable organization and occupied by it or its officers for the purposes for which it is 
organized or by another charitable organization or organizations or its or their officers for 
the purposes of such other charitable organization or organizations.”  Thus, a taxpayer 
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claiming exemption under Clause Third must prove that the property is owned by a 
charitable organization and that it is used for charitable purposes.  See Jewish Geriatric 
Services, Inc. v. Longmeadow, Mass. ATB Findings of Fact and Reports 2002-337, 351, 
aff'd, 61 Mass. App. Ct. 73 (2004) (citing Assessors of Hamilton v. Iron Rail Fund of 
Girls Club of America, 367 Mass. 301, 306 (1975)).  

In the present appeal, the parties did not dispute that the subject property was 
owned by CHD, or that CHD was a charitable corporation within the meaning of Clause 
Third.  The only dispute between the parties was whether CHD occupied the subject 
property for charitable purposes.  Occupancy for purposes of Clause Third means use for 
the purpose for which the charity is organized.  Babcock v. Leopold Morse Home for 
Infirm Hebrews and Orphanage, 225 Mass. 418, 421 (1917).  (“Occupancy means . . . 
appropriation to the immediate uses of the charitable cause for which the owner was 
organized.”)   
 CHD’s charitable mission was the provision of social services to individuals with 
histories of mental illness, substance abuse, and trauma.  CHD provided clinical and 
outreach therapeutic services, crisis assessment and stabilization, shelter and supported 
housing, substance abuse counseling, day treatment and vocational rehabilitative services 
to over 4,000 individuals through approximately 45 different programs.  The Board found 
and ruled that Riverbend was but one of CHD’s many programs, and the use of the 
subject property to house Riverbend constituted the occupation of the subject property for 
CHD’s charitable purposes.   
 The assessors contended that the subject property was used purely for the 
production of furniture, which was a commercial, not charitable, activity.  This argument 
was plainly contradicted by the evidence, which established that Riverbend was operated 
not as a commercial venture, but as a therapeutic vocational program.   

Riverbend furniture was produced exclusively by individuals referred by DMH, 
each of whom had an ISP managed by DMH.  No clients worked full-time, and the vast 
majority were paid considerably less than minimum wage.  During the course of the 
working day, Riverbend clients were closely supervised by CHD staff.  In addition, 
clients interacted with substance abuse counselors, social workers, and occupational 
therapists while at Riverbend.  Duties assigned to clients were modified in the event that 
they were experiencing a flare in symptoms.  CHD provided transportation to and from 
Riverbend for its clients.  The tools and methods used at Riverbend to produce furniture 
were not geared towards the efficient or maximum production of furniture, but instead 
towards teaching vocational skills and providing other therapeutic benefits to Riverbend’s 
clients, such as increased concentration and self-esteem.  In fact, Ms. Highbee testified 
that Riverbend did not lay off or otherwise reduce the number of clients participating in 
the Riverbend program in the event of a downturn in furniture sales.  Despite the fact that 
a significant portion of its budget was provided by DMH, Riverbend operated at a loss.  
In sum, the Board found that Riverbend had none of the hallmarks of a commercial 
operation, but was clearly and unequivocally a vehicle for the delivery of CHD’s 
charitable services.   

The cases cited by the assessors in support of their argument are distinguishable 
from the present appeal.  In The Salvation Army v. Dept. of Revenue, the taxpayer was a 
charitable organization which operated adult rehabilitation centers (“ARCs”) and thrift 
stores.  The Salvation Army v. Dept. of Revenue, 170 Ill. App. 3d 336 (1988).  The issue 
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in that case was whether the real estate at which the thrift stores were operated was 
exempt under a provision similar to Clause Third.  The thrift stores employed some of the 
individuals receiving services at the ARCs, and their employment at the stores was 
regarded as vocational rehabilitation.  Id. at 341.  Nevertheless, the Court held that the 
real estate was not exempt, because it found that the primary purpose of the retail stores 
was to generate income to fund the ARCs, and the other charitable activities carried out at 
the stores, including the provision of rehabilitative opportunities, were incidental to the 
main purpose of generating revenue. Id.  at 344.   

In the present appeal, the Board found and ruled that the inverse was true.  The 
primary purpose of the Riverbend program was the provision of vocational rehabilitation 
to its clients, and the generation of income through furniture sales was incidental to this 
primary purpose.  “The distinction is between activities primarily commercial in 
character carried on to obtain revenue to be used for charitable purposes and activities 
carried on to accomplish directly the charitable purposes of the corporation, incidentally 
yielding income.”  McKay v. Morgan Memorial Co-Op Industries and Stores, 272 
Mass. 121, 124 (1930).  See also Hairenek Association, Inc. v. City of Boston, 
313 Mass. 274, 279-80 (1943); Harvard Student Agencies, Inc. v. Assessors of 
Cambridge, Mass. ATB Findings of Fact and Reports 2000-925, 933.  The activities 
carried on at Riverbend directly accomplished the charitable purposes of CHD and were 
not merely a means of generating income to fund CHD’s charitable operations.  The 
Board thus found and ruled that these activities constituted an “appropriation to the 
immediate uses of the charitable cause for which [CHD] was organized.”  Babcock, 
225 Mass. at 421.    

       
CONCLUSION 

The Board found and ruled that the subject property was owned by a charitable 
organization and occupied by that organization for its charitable purposes during the 
fiscal year at issue.  The Board therefore found and ruled that the subject property was 
exempt under Clause Third, and, accordingly, issued a decision for the appellant in this 
appeal and granted a full abatement in the amount of $26,316.18.  

 
 

        THE APPELLATE TAX BOARD 
 
      By: ___________________________________ 
       Thomas W. Hammond, Jr., Chairman 
 
A true copy, 
 
Attest: ____________________________ 
     Clerk of the Board 
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COMMONWEALTH OF MASSACHUSETTS 
APPELLATE TAX BOARD 

 
 
CENTRE AVENUE REAL    v. BOARD OF ASSESSORS OF 
ESTATE TRUST, GEORGE W.             THE TOWN OF PLYMOUTH 
BETTS, TRUSTEE 
 
Docket No. F296697    Promulgated: December 30, 2009 
 
ATB 2009-1310 
      

This is an appeal filed under the formal procedure pursuant to G.L. c. 58A, § 7 
and G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate real estate tax 
assessed to Centre Avenue Real Estate Trust, George W. Betts, Trustee (“appellant”) 
under G.L. c. 59, §§ 11 and 38 by the Town of Plymouth for fiscal year 2008.   

Commissioner Rose (“Presiding Commissioner”) heard this appeal and issued a 
single-member decision for the appellee in accordance with G.L. c. 58A, § 1 and 831 
CMR 1.20. 

These findings of fact and report are made pursuant to a request by the appellant 
under G.L. c. 58A, § 13 and 831 CMR 1.32.    

 
George W. Betts, pro se, for the appellant. 
  
Catherine Salmon, assessor, for the appellee. 

 
FINDINGS OF FACT AND REPORT 

 
On January 1, 2007, the appellant was the assessed owner of two contiguous 

parcels of real estate located at 3 Centre Avenue and 5 Centre Avenue, in the Town of 
Plymouth (“subject properties”).  Three Centre Avenue contains approximately 3,920 square 
feet of land and is improved with a one-story, cottage-style dwelling. The dwelling contains 
a total living area of 610 square feet which includes a total of five rooms, including three 
bedrooms, as well as one bathroom.  This parcel is identified as plot 021 on map 045A by 
the Board of Assessors of Plymouth (“assessors”).   

Five Centre Avenue contains approximately 4,356 square feet of land and is 
improved with two structures.  Structure #1 is a three-room, cottage-style dwelling with a 
total living area of 356 square feet, which includes one bedroom and also one bathroom.  
Structure #2 is a one-and-a-half story structure with a total living area of 1,014 square feet, 
also a cottage-style dwelling which includes a total of five rooms, including three bedrooms, 
and also one full bathroom.  This parcel is identified by the assessors as plot 022 on map 
045A.   

For fiscal year 2008, the assessors assessed the properties at $177,300 and 
$201,300, respectively, and assessed taxes thereon, at the rate of $10.33 per thousand, in the 
corresponding amounts of $1,831.51 and $2,079.43.  On January 23, 2008, in accordance 
with G.L. c. 59, § 59, the appellant timely filed its abatement applications with the assessors, 
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which were denied on March 18, 2008.  Subsequently, on June 16, 2008, the appellant 
seasonably filed a single appeal with the Appellate Tax Board ("Board") contesting the 
valuation of both parcels.20  On the basis of these facts, the Presiding Commissioner found 
and ruled that the Board had jurisdiction over the fiscal year 2008 appeal.  

The property located at 5 Centre Avenue was transferred into the Five Centre 
Avenue Real Estate Trust on September 10, 1998.  The property located at 3 Centre Avenue 
was transferred into the Five Centre Avenue Real Estate Trust on September 2, 2005.  At the 
same time, the trust was renamed The Centre Avenue Realty Trust, as recorded in Plymouth 
County Registry of Deeds, Book 31274, Page 350.  The appellant testified that, pursuant to 
the town of Plymouth’s land schedule table, his two lots of 3,920 square feet and 4,356 
square feet, are valued and taxed at a higher per-square-foot value than a single parcel of 
8,276 square feet, the combined area of the two subject parcels.   

On July 7, 2006, the appellant requested that the subject properties be combined 
for tax assessment and billing purposes, which, the appellant argued, would result in a 
significant tax savings.  On July 11, 2006, the assessors notified the appellant that the 
subject properties could not be combined onto one tax bill because title to both parcels of 
land was obtained on two separate deeds.  The appellant then transferred both parcels into 
The Centre Avenue Realty Trust on a single deed and renewed his request to join the two 
parcels for tax purposes. On September 19, 2006, after further review of the appellant’s 
request, the assessors notified the appellant that because there were cottages on each parcel 
of land, it was the assessors’ policy not to combine the lots for tax assessment and billing 
purposes.  

Based on the evidence presented, the Presiding Commissioner found that the 
appellant did not meet his burden of proving that the subject properties’ fiscal year 2008 
assessments were in excess of their fair market value.  The appellant’s only argument in the 
present appeal is that by valuing and taxing the two adjacent subject properties as two 
separate parcels, rather than as a single parcel of 8,276 square feet, the subject properties 
were overvalued.   

The appellant offered no legal basis to support his argument that the parcels 
should be combined for assessment purposes.  The Presiding Commissioner found on this 
record that the assessors were justified in assessing the two parcels separately.  Further, it is 
an appropriate practice for assessors to consider size differences in valuing property. As 
stated in APPRAISAL INSTITUTE, THE APPRAISAL OF REAL ESTATE (13th ed. 2008): "Generally, 
as size increases, unit prices decrease.  Conversely, as size decreases, unit prices increase."  
Id. at 212.  Moreover, the appellant did not offer any comparable sales data or any other 
affirmative evidence of overvaluation.   

On the basis of all the evidence, the Presiding Commissioner found and ruled that 
the appellant failed to prove that the subject properties were overvalued for fiscal year 2008.  
Accordingly, the Presiding Commissioner issued a decision for the appellee in this appeal.    

 
 
 
 

                                                 
20 Pursuant to G. L. c. 58A, § 7, the Board allowed the taxpayer to join 
the adjacent parcels on a single petition.  See Jerome Phifer v. 
Assessors of Cohasset, 28 Mass. App. Ct. 552 (1990). 
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OPINION 
 

“All property, real and personal, situated within the commonwealth . . . shall be 
subject to taxation.”  G.L. c. 59, § 2.   Assessors have a statutory obligation to assess real 
estate at its fair cash value as of the first day of January of the year preceding the fiscal year 
at issue.  G.L. c. 59 §§ 11 and 38.  Fair cash value is defined as the price on which a willing 
seller and a willing buyer in a free and open market will agree if both of them are fully 
informed and neither is under compulsion.  Boston Gas Co. v. Assessors of Boston, 334 
Mass. 549, 566 (1956).  

The taxpayer has the burden of proving that the subject property has a lower value 
than that assessed.  Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 245 (1974).  
The assessment is presumed to be valid unless the taxpayer is able to sustain his or her 
burden of proving otherwise.  General Electric Co. v. Assessors of Lynn, 393 Mass. at 591, 
598 (1984) (citing Schlaiker, 365 Mass. at 245).  The taxpayer may sustain this burden by 
introducing evidence of fair cash value, or by proving that the assessors erred in their 
method of valuation.  General Electric Co., 393 Mass. at 600.   

In the present appeal, the appellant argued that the subject properties were 
overvalued because they were taxed at a higher per-square-foot rate than larger parcels and 
because the assessors refused to combine the two lots onto a single parcel for tax billing 
purposes.  The Presiding Commissioner recognized that all other things being equal, smaller 
properties ordinarily have a higher value per square foot than larger ones. See APPRAISAL 

INSTITUTE, THE APPRAISAL OF REAL ESTATE at 212; Finigan v. Assessors of Belmont, 
Mass. ATB Findings of  Fact and Reports 2004-533, 537 ("One cannot take a unit of value 
for a given parcel and apply that unit value to increase the value of a larger parcel or 
decrease the value of a smaller one.").  Further, the appellant cited no legal requirement that 
adjacent parcels be joined for assessment purposes.  Moreover, the appellant presented no 
comparable sales data or affirmative evidence of overvaluation.  

Based on the evidence presented, the Presiding Commissioner found and ruled 
that the appellant failed to prove that the subject property was overvalued for fiscal year 
2008.  Accordingly, the Presiding Commissioner issued a single-member decision for the 
appellee in this appeal.   

 
 

    APPELLATE TAX BOARD 
 
     By:  _____  _______ 
         James D. Rose, Commissioner 
 
A true copy, 
 
 
Attest: ___________________________ 
        Clerk of the Board 
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TRUSTEES OF BOSTON COLLEGE    v.    BOARD OF ASSESSORS OF  
          THE CITY OF BOSTON  
    
Docket Nos. F278832, F278833,       Promulgated: February 4, 2010 
                     F284965, F288657           
 
ATB 2010-96 
 
 These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 
and G.L. c. 59, §§ 64 and 65, from the refusal of the Board of Assessors (“assessors” or 
“appellee”) of the City of Boston (“City” or “Boston”) to abate taxes on certain real 
estate located in Boston owned by and assessed to the Trustees of Boston College 
(“Boston College” or “appellant”) for fiscal years 2005, 2006 and 2007 (“fiscal years at 
issue”).     

Commissioner Rose heard these appeals.  Chairman Hammond and 
Commissioners Scharaffa, Egan and Mulhern joined him in decisions for the appellant.   

These findings of fact and report are made pursuant to a request by the appellee 
under G.L. c. 58A, § 13 and 831 CMR 1.32.   

 
Neal C. Tully, Esq. for the appellant.   

Saul A. Schapiro, Esq. and Laura Caltenco, Esq. for the assessors. 
 

FINDINGS OF FACT AND REPORT 
 

On the basis of the Statement of Agreed Facts and attached documents, and the 
testimony and exhibits offered into the record in the hearing of these appeals, the 
Appellate Tax Board (“Board”) made the following findings of fact. 

 
I. Assessments and Jurisdiction 

On January 1, 2004, January 1, 2005, and January 1, 2006, the relevant 
assessment dates for the fiscal years at issue, Boston College was the assessed owner of 
the three parcels at issue (“subject property” or “parcels at issue”) in these appeals.  For 
fiscal year 2005, the assessors valued Parcel 22-05267-000 (“Commonwealth Avenue 
parcel”) at $10,168,400, and assessed a tax thereon, at the rate of $32.68 per $1,000, in 
the total amount of $332,303.31.  Also for fiscal year 2005, the assessors valued Parcel 
22-04960-001 (“Foster Street parcel”) at $3,002,000, and assessed a tax thereon, at the 
rate of $32.68 per $1,000, in the total amount of $98,105.36.      

Beginning in fiscal year 2006, the Foster Street parcel was combined with another 
parcel to form a new tax parcel, and the assessors exempted that parcel for fiscal years 
2006 and 2007.  The Commonwealth Avenue parcel was also reconfigured beginning in 
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fiscal year 2006, and was combined with other parcels to form Parcel 22-05267-010 
(“Residence parcel”).  For fiscal year 2006, the assessors valued the Residence parcel at 
$9,598,500, and assessed a tax thereon, at a rate of $30.70 per $1,000, in the total amount 
of $294,673.95.  For fiscal year 2007, the assessors valued the Residence parcel at 
$10,561,500, and assessed a tax thereon, at a rate of $26.87 per $1,000, in the total 
amount of $283,787.51.   

Boston’s Collector of Taxes sent out the actual tax bills for the fiscal years at 
issue on the following dates: December 30, 2004 for fiscal year 2005; December 30, 2005 
for fiscal year 2006; and December 29, 2006 for fiscal year 2007.  Boston College timely 
paid the assessed taxes, without incurring interest, for each of the parcels at issue for each 
of the fiscal years at issue.   

For fiscal year 2005, Boston College filed its Applications for Abatement with the 
assessors on January 28, 2005.  The abatement applications were deemed denied on April 
28, 2005, and Boston College timely filed its petitions with the Board on May 31, 2005.   

For fiscal year 2006, Boston College filed its Application for Abatement with the 
assessors on February 1, 2006.  That abatement application was denied on May 1, 2006, 
and Boston College timely filed its petition with the Board on June 13, 2006.   

For fiscal year 2007, Boston College filed its Application for Abatement on 
January 31, 2007.  That application was denied on February 28, 2007, and Boston 
College timely filed its petition with the Board on May 17, 2007.   

In addition, Boston College timely filed its Forms 3 ABC and Forms PC for each 
of the fiscal years at issue.  Based on the foregoing, the Board found and ruled that it had 
jurisdiction to hear and decide these appeals. 

 
II. The Merits  

A. Introduction  

Boston College21 is a non-profit, educational institution organized in 1863 under 
the laws of Massachusetts.  According to evidence entered into the record, its mission is 
to “pursue the highest standards of teaching and research” and “to foster a just society . . . 
by fostering intellectual development and the religious, ethical and personal formation of 
its students.”  At all times relevant to these appeals, Boston College served a student 
population of approximately 14,500 students, including graduate and undergraduate 
students, at two different campuses.  The main campus is the Chestnut Hill campus, 
which consists of 117 acres situated partially in Boston and partially in Newton.  The 
main campus features numerous classroom buildings, residence halls, dining facilities, a 
library, parking facilities, and athletic facilities - including a football stadium - among 
other improvements.  The Newton campus, which consists of approximately 40 acres, is 
the site of the Law School and also contains undergraduate dormitories, athletic fields, 
and alumni facilities.  The parcels at issue in these appeals lie across Commonwealth 
Avenue from the main campus, and are part of a large tract of land which was owned by 
the Archdiocese of Boston (“Archdiocese”) prior to the fiscal years at issue.  During the 
time it was owned by the Archdiocese, the subject property was exempt from tax. 
                                                 
21 Though these appeals are brought by the Trustees of Boston College, the Board will use the term “Boston 
College” to mean both the appellant and the institution.     
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B. Boston College’s Acquisition of the Subject Property 
 

In September of 2003, Boston College commenced a strategic planning initiative, 
which was meant to assess its strengths and weaknesses as an institution and to identify 
goals and an overall vision for the college for the coming years.  A Phase I report 
released by the strategic initiative committee some months later identified “a number of 
weaknesses” relating to space and facilities at the college.  Specifically, the Phase I report 
stated “[m]ore land would open the way for possible new space-intensive academic 
programs, more conferences and faculty interaction, more student housing, and more 
space for intramural and intercollegiate athletics programs.”   

In December of 2003, the Archdiocese announced its intention to sell its Brighton 
property, which consisted of approximately 65 acres of land improved with several 
parking lots, driveways and buildings.  Those buildings include an Italianate mansion 
which had historically been the Archbishop’s residence (“Archbishop’s residence”), a 
gymnasium, a garage, and several other buildings belonging to the Archdiocese, 
including a building known as St. Clement’s Hall.   

Since 1991, Boston College had leased a portion of St. Clement’s Hall from the 
Archdiocese for use as administrative offices.  The lease included the exclusive use of a 
74-vehicle parking lot located directly across from St. Clement’s Hall on Foster Street.  
Boston College entered into a renewed lease for St. Clement’s Hall in 2001, for a period 
of 40 years.  The terms of the 2001 lease continued the exclusive use of the Foster Street 
parking lot and also expanded the portion of St. Clement’s Hall available for the college’s 
use.  Throughout both lease terms, the property was treated as exempt by the assessors.   

On April 19, 2004, following several months of discussions and negotiations, 
Boston College and the Archdiocese reached an agreement-in-principle for the sale of the 
subject property.  On June 25, 2004, the transaction was closed, with the Archdiocese 
conveying to Boston College 43.37 acres of land for $99,400,000.  This transaction was 
the first of several between Boston College and the Archdiocese involving the 
Archdiocese’s Brighton property.  Boston College purchased additional land from the 
Archdiocese in 2006 and 2007.  In all, Boston College acquired a total of nearly 65 acres 
of land.  However, the parcels at issue in these appeals were all conveyed in the initial 
transaction on June 25, 2004.  Those parcels are described in further detail below. 

 
C. The Foster Street Parcel (Fiscal Year 2005) 

 The Foster Street parcel contains approximately 200,000 square feet.  It is located 
on the easterly side of Foster Street, directly across from St. Clement’s Hall.  To the 
south and east, it abuts residential neighborhoods in Brighton.  The vast majority of the 
Foster Street parcel is heavily forested, undeveloped land.  Its only improvement is a 
24,000 square foot parking lot that accommodates approximately 74 vehicles.   

Prior to its acquisition by Boston College, the Foster Street parcel was exempt 
from tax.  Although Boston College’s use of the Foster Street parcel did not change, it 
was taxed by the assessors for fiscal year 2005.  Beginning in fiscal year 2006, the 
assessors combined the Foster Street parcel with a residential lot and exempted the newly 
configured parcel from tax for fiscal years 2006 and 2007.  Therefore the only question 
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before the Board with respect to the Foster Street parcel is whether it was exempt in fiscal 
year 2005. 

   
D. The Commonwealth Avenue Parcel (Fiscal Year 2005) 

The Commonwealth Avenue parcel contains approximately 5.6 acres of land and 
is located on Commonwealth Avenue, with frontage also on Greycliff Road.  The parcel 
dissects a small portion of the Archbishop’s residence and its improvements also include 
a driveway leading to the residence.  The remainder of the parcel contains undeveloped 
land, including a large meadow and an apple orchard.  It abuts other parcels previously 
owned by the Archdiocese and residential neighborhoods in Brighton. 

 
E. The Residence Parcel (Fiscal Year 2006 and 2007) 

 Beginning in fiscal year 2006, the assessors created a new tax parcel – the 
Residence parcel – by combining the Commonwealth Avenue parcel with other parcels.  
After reconfiguration, the Residence parcel included all of the Archbishop’s residence, a 
gymnasium, a garage, the Commonwealth Avenue parcel, and additional land.  The 
Residence parcel also contains a driveway and two parking lots. 
   

F. Boston College’s Campus Planning Process  
   and Proposed Uses of the Subject Property 

 
Boston College offered the testimony of Patrick Keating, Executive Vice 

President of Boston College, Peter McKenzie, Financial Vice President and Treasurer of 
Boston College, and Jeanne Levesque, Director of Government Relations within Boston 
College’s Office of Governmental and Community Affairs.  These three individuals 
testified mainly about the college’s campus planning process, including the acquisition of 
the subject property, and its filings and interactions with various governmental agencies 
and community groups.  The Board found their testimony to be credible. 

The testimony of Mr. Keating, Mr. McKenzie and Ms. Levesque, along with the 
stipulated facts and documents, revealed that campus planning at Boston College is a 
closely monitored, nearly continuous activity.  As an educational institution within 
Boston, Boston College is required by Article 80 of the Boston Zoning Code to file an 
Institutional Master Plan (“IMP”) with the Boston Redevelopment Authority (“BRA”).  
The IMP must set out the institution’s use of existing property, planned future use of 
property and planned acquisition of property for at least a ten-year period.  Once an IMP 
is approved by the BRA, it is submitted for additional approval by the Boston Zoning 
Commission.  The City will not issue a certificate of use or occupancy for a building 
unless the building/use is consistent with the plans articulated in an IMP.  Prior to its 
acquisition of the subject property, Boston College had last filed an IMP in 2000.  The 
2000 IMP was to expire in 2005.   

In late 2004, following its acquisition of the subject property, Boston College 
filed an Institutional Master Plan Notification Form (“IMPNF”) with the BRA, seeking to 
renew and extend its previous IMP.  The IMPNF stated that the strategic planning 
initiative, originally commenced by the college in 2003, would be reconsidered in light of 
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the recent land acquisition in order to “engage in meaningful planning for future physical 
needs, including the future uses of the [subject property].”  The IMPNF identified as 
potential future uses of the subject property: a School of Theology and Ministry, a multi-
disciplinary center for the study of aging, and a center for the study of complex materials.  
Subsequently, in early 2005, Boston College submitted a revised IMPNF, outlining 
possible future uses of the subject property which included conference and meeting 
facilities, graduate student housing, and open space for informal recreation as well as 
intramural and intercollegiate athletics programs.   

In May of 2005, the BRA notified Boston College that it would grant conditional 
approval of a two-year extension of its IMP to allow the college additional time to 
formulate plans for the use of the subject property and incorporate those plans into its 
IMP.  The condition was that during the two-year extension period, Boston College must 
use the subject property only for the temporary/existing uses for which it had already 
been approved.  Those uses included: the use of St. Clement’s Hall, club sports, student 
and neighborhood recreational uses, parking on the Foster Street parcel, and for overflow 
parking during home football games.  In April of 2006, Boston College sought an 
extension of its IMP to allow more time for planning the future uses of the subject 
property and also sought approval from the BRA to use the Archbishop’s residence, in 
the interim, for meetings and conferences.   

In addition to the approval of the BRA and Boston Zoning Commission, the 
evidence revealed that Boston College’s campus planning process required the approval 
and involvement of numerous groups.  Boston College had a Buildings and Properties 
Committee, which assisted in the planning of new development at the college.  For 
example, the Buildings and Properties Committee vetted potential architectural firms and 
reviewed proposals by firms bidding on college projects.  Further, major building and 
planning initiatives required the approval of the college’s Board of Trustees, which was 
required to approve all expenditures exceeding one million dollars.   

Finally, the college regularly engaged in discussions regarding its campus 
planning with the Allston-Brighton Boston College Community Task Force 
(“Community Task Force”).  The Community Task Force is a group installed by the 
Mayor of Boston to represent the interests of the Allston-Brighton community.  
According to Ms. Levesque, the college met on a monthly basis with the Community 
Task Force to address neighborhood concerns.  Ms. Levesque stated that during the 
period immediately prior to Boston College’s acquisition of the subject property up to the 
time of the hearing of these appeals, Boston College held over 200 meetings with the 
Community Task Force in order to receive feedback on the proposed uses of the subject 
property.  According to Ms. Levesque, much of that feedback involved the Community 
Task Force’s concern about the lack of open space in the community. 

Ms. Levesque’s testimony on this point was supported by an August 24, 2005 
letter from the Chair of the Community Task Force to Boston College’s Associate Vice 
President for Government and Community Affairs.  In that letter, the Chair urged the 
college to use the subject property in the following manner: for faculty and administrative 
offices and practice fields; as a buffer zone to protect the residential character of the 
abutting properties; and as open, green space.   

Additional evidence in the record indicated that, consistent with its 
representations to the BRA, Boston College continued to examine potential future uses of 
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the subject property throughout the fiscal years at issue.  In 2004, Boston College began 
the search for an architectural firm to assist in the creation of a campus master plan.  In 
June of 2005, Sasaki Associates was chosen to develop the IMP.  During the remainder 
of 2005 and 2006, numerous meetings were held and presentations made for the purpose 
of developing the IMP.  In September of 2006, a final presentation of the proposed 
master plan was made to Boston College’s Board of Trustees, who approved the plan in 
principle.  An additional firm, Vanasse, Hangen, Brestlin, Inc., was hired to assist Sasaki 
Associates in the preparation of a new IMP.  In 2007, a new IMPNF was filed with the 
BRA.   

Throughout this period, the proposed future uses of the subject property remained 
fairly consistent, with specific details changing from time to time.  For example, the 
Archbishop’s residence had been targeted for use as a conference and meeting facility 
which offered dining services, but there was disagreement among the involved parties as 
to whether that conference center would include overnight accommodations and also as 
to the type of dining services that would be provided.  Also during this time period, 
reunification with the Weston School of Theology - which was affiliated with Boston 
College but which had been physically located in Cambridge - was proposed, and plans 
for its relocation to the subject property continued to evolve during the fiscal years at 
issue. 

 
G. The Actual Use of the Subject Property During the Fiscal Years at Issue 

 
Following its acquisition of the Foster Street parcel on June 25, 2004, Boston 

College continued to use the Foster Street parcel to accommodate the parking needs of 
administrative staff working at St. Clement’s Hall.  The rest of the parcel remained in an 
undeveloped state.  Subsequent to fiscal year 2005, Boston College undertook a 
substantial renovation of St. Clement’s Hall, and in September of 2006, the Information 
Technology department moved its operations to the north wing of St. Clement’s Hall.   
 The evidence revealed that the Commonwealth Ave. and Residence parcels were 
used for a variety of purposes following their acquisition by Boston College.  Peter 
Jednak, the Director of Facility Services for Boston College, testified regarding some of 
the uses of those parcels.  The Board found his testimony to be credible.   
  Mr. Jednak stated that the area behind the Archbishop’s residence was used to 
dump excess snow in the winter and also as a staging area for dumpsters during move-in 
and move-out periods for the college.  He stated that the paved areas were used for 
periodic overflow parking, including during home football games, of which there are 
between five and seven per year, and also during the college’s commencement exercises 
in the spring.  Further, Mr. Jednak testified that on a daily basis, individuals can be seen 
using the meadow and open areas for sunbathing, walking, studying, and informal 
recreational activity such as wiffle ball or frisbee.   
  Mr. Jednak stated that he has observed the college’s track and rugby teams using 
the parcels for training purposes.  In the wintertime, because of the hilly topography, Mr. 
Jednak stated that students, and possibly neighborhood residents, used the land for 
sledding.  Mr. Jednak also testified that he frequently observed individuals who he 
believed to be neighborhood residents walking dogs on the subject property.  It was 
Boston College’s practice to allow neighborhood residents access to the property, and the 
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parties stipulated that neighborhood residents in fact used the subject property for 
recreational purposes.  Mr. Jednak stated that college maintenance crews actively 
maintained the property, including pruning trees, mowing the grass, removing snow, 
repairing potholes and performing other maintenance as necessary.   

Mr. Jednak’s testimony was supported by the stipulated facts, which highlighted 
many of the same uses of the property that Mr. Jednak related in his testimony.  In 
addition, the parties stipulated to the fact that Boston College granted parking permits to 
students with special needs for the 22-space parking lot adjacent to the gymnasium on the 
Residence parcel.   The parties also stipulated to the following uses of the subject 
property: during fiscal year 2005, the Commonwealth Avenue parcel was used for 
overflow parking and other purposes during parent’s weekend; during fiscal year 2006, 
the residence was used for two Board of Trustee’s meetings and for a fundraising event 
during parent’s weekend; and during fiscal year 2007, the residence was used for four 
Board of Trustees’ meetings. 

   
H. The Board’s Ultimate Findings of Fact 

 On the basis of all of the evidence, the Board found and ruled that Boston College 
was a charitable organization within the meaning of G.L. c. 59, § 5, Clause Third 
(“Clause Third”), and that it owned the subject property on the relevant dates for the 
determination of exemption for each of the fiscal years at issue.    

The Board found that, as of July 1, 2004, the relevant date for the determination 
of exemption for fiscal year 2005, Boston College used the Foster Street parcel to 
accommodate the parking needs of its administrative staff located at St. Clement’s Hall.  
The Board found that Boston College made the same use of the Foster Street parcel in 
fiscal year 2005 as it did both before and after that fiscal year, during which time the 
parcel was exempt from tax.  The Board further found that this use facilitated the overall 
operation of the college, and therefore furthered its charitable purpose.   
 With respect to the Commonwealth Avenue/Residence parcels,22 the Board found 
that, as of July 1, 2004, July 1, 2005, and July 1, 2006, the relevant dates for the 
determination of exemption for the fiscal years at issue, Boston College used the 
Commonwealth Avenue/Residence parcels to provide passive recreational opportunities 
for its students, including walking, jogging, reading, sunbathing, sledding, frisbee and 
wiffle ball.  The parcels were also used by certain student athletic teams for training 
purposes.  The Board found that such uses promoted the “physical training, and the social 
[and] moral” advancement of Boston College’s students and accordingly, constituted the 
occupation of the property in furtherance of its charitable purpose.  Emerson v. Trustees 
of Milton Academy, 185 Mass. 414, 418, (1904).   

In addition, the Board found that Boston College used the Commonwealth 
Avenue/Residence parcels to accommodate extraordinary parking needs during several 
weekends each year, including parent’s weekend, commencement activities, several 
home football games each season, and for parking for students with special needs.  
Boston College also used the Archbishop’s residence for Board of Trustees’ meetings and 

                                                 
22 For ease of reference, and because the evidence established that they were used in essentially the same 
manner, the Board will, like the parties, discuss the use of the Commonwealth Avenue/Residence parcels as 
if they were one parcel throughout the fiscal years at issue.   
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fundraising events.  The Board found that each of these uses facilitated the overall 
operation of Boston College and therefore constituted the occupation of the property for 
its charitable purpose.   

Further, the Board found that, during each of the fiscal years at issue, Boston 
College used the Foster Street parcel and the Commonwealth Avenue/Residence parcels 
in order to maintain open, green space and ensure an adequate buffer from the 
surrounding residential neighborhood.  The evidence established that the preservation of 
open, green space was a priority in Boston College’s campus planning efforts because of 
its desire to maintain a classic collegiate aesthetic for its campus.  The preservation of 
open, green space in the Allston-Brighton area and the maintenance of an adequate buffer 
between institutional, private and residential property were also of great importance to 
the Community Task Force.  Each of the parcels at issue was used by Boston College 
during the fiscal years at issue for these purposes.  The Board found that Boston 
College’s use of the subject property as open, green space promoted the “aesthetic 
advancement” of the college, and as such, constituted an occupation of the subject 
property in furtherance of its charitable purpose. Emerson, 185 Mass. at 418.  
Furthermore, the Board found that Boston College had a legitimate interest in minimizing 
so-called “town-gown” conflict.  The Board found and ruled that Boston College’s use of 
the subject property as a buffer between institutional and private, residential property was 
a reasonable means to further that interest, and as such, constituted the use of the subject 
property for the college’s charitable purpose.   
 Accordingly, on the basis of these findings of fact, the Board found and ruled that, 
for each of the fiscal years at issue, the subject property was owned and occupied by a 
charitable organization in furtherance of its charitable purpose, and as such, was exempt 
under Clause Third.  The Board therefore issued decisions for Boston College in these 
appeals.  For fiscal year 2005, the Board ordered an abatement of $332,303.31 for the 
Commonwealth Avenue parcel and an abatement of $98,105.36 for the Foster Street 
parcel.  For the Residence parcel, the Board ordered an abatement of $294,673.95 for 
fiscal year 2006 and an abatement of $283,787.31 for fiscal year 2007. 
   
             OPINION 

Clause Third provides an exemption for “real estate owned by or held in trust for 
a charitable organization and occupied by it or its officers for the purposes for which it is 
organized or by another charitable organization or organizations or its or their officers for 
the purposes of such other charitable organization or organizations.”  G.L. c. 59, § 5, 
Third.  Clause Third also provides an exemption for “real estate purchased by a charitable 
organization with the purpose of removal thereto, until such removal, but not for more 
than two years after such purchase.”  G.L. c. 59, § 5, Third.  Property owned by a 
charitable organization, therefore, is exempt provided that it is occupied by that, or 
another, charitable organization to further its charitable purpose. See Jewish Geriatric 
Services, Inc. v. Longmeadow, Mass. ATB Findings of Fact and Reports 2002-337, 351, 
aff’d, 61 Mass. App. Ct. 73 (2004) (citing Assessors of Hamilton v. Iron Rail Fund of 
Girls Club of America, 367 Mass. 301, 306 (1975)).  Further, property purchased by a 
charitable organization for the purposes of “removal thereto” will be exempt, even if 
unoccupied, for up to two years after its purchase.   
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Thus, there were two potential bases of exemption for the subject property 
presented for the Board’s consideration in these appeals: the subject property could 
qualify for exemption if it were occupied by Boston College for its charitable purpose 
during the fiscal years at issue; additionally and alternatively, the subject property could 
qualify for exemption for up to two years following the date of its purchase, even if it 
were unoccupied, provided that Boston College purchased it for the purpose of “removal 
thereto.”  As discussed further below, the Board found and ruled that the subject property 
was exempt because it was owned by Boston College, which was a charitable 
organization, and occupied by Boston College for its charitable purpose.  Because the 
Board found and ruled that the subject property was exempt for this reason, it did not 
have to reach the issue of whether or when Boston College had removed its operations to 
the subject property. 

Occupancy for the purposes of Clause Third means use for the purpose for which 
the charity is organized.  See Babcock v. Leopold Morse Home for Infirm Hebrews and 
Orphanage, 225 Mass. 418, 421 (1917); Emerson, 185 Mass. at 417.  The decision of a 
charitable organization concerning how to occupy its property in connection with its 
charitable mission is entitled to a substantial degree of deference upon judicial review.  
Emerson, 185 Mass. at 415.  (“So long as [it] act[s] in good faith and not unreasonably in 
determining how to occupy and use the real estate of the corporation, [its] determination 
cannot be interfered with by the courts.”)  Strict necessity is not the guidepost.  Id. at 418.  
In the context of educational institutions, a long line of cases demonstrates that the range 
of uses which has qualified the property at issue for exemption is broad.   

In Emerson, at issue were three large parcels of land owned by an educational 
institution, some of which consisted of “low and swampy” or wooded land, and some of 
which contained athletic fields, among other things.  Emerson, 185 Mass. at 417.  The 
evidence in that case showed that “pupils [did] in fact constantly use the unimproved 
parts of the fields . . . as recreation grounds, walking and roaming over them, playing 
games that do not require grounds to be improved.”  Id.  The Court held that the parcels 
were occupied for the purposes of the exemption, because it was within the charitable 
purposes of an educational institution to “provide liberally for the physical training, and 
the social, moral and aesthetic advancement of the pupils who are entrusted to its 
charge.”  Id. at 418.  See also Assessors of Dover v. Dominican Father Province of St. 
Joseph, 334 Mass. 530, 538 (1956).   

Similarly, in Wheaton College v. Town of Norton, 232 Mass. 141, 146 (1919), a 
tract of land used by Wheaton College to open a road to provide more direct access to its 
power house for the efficient “hauling of coal and other heavy articles,” was found by the 
Court to be occupied for the college’s charitable purpose.  In that same case, “ordinary 
and wild woodland” belonging to the college, which was favored by students for walking, 
as well as an “unenclosed grove” of land used by “students and townspeople” alike, 
containing tall pine trees and “a few benches,” were found to be exempt because they 
promoted the charitable purpose of the college.  Id. at 148-49.   

In the present appeals, the evidence established that Boston College made a 
variety of uses of the subject property during the fiscal years at issue.  Boston College 
students used the subject property for informal recreational activity, such as walking, 
jogging, sledding, sunbathing, reading, frisbee and wiffle ball, while college athletic 
teams, such as the rugby and track teams, used the subject property for training purposes.  
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The Board found and ruled that these uses promoted the “physical training, and the social 
[and] moral” advancement of the students of Boston College, and as such, constituted the 
occupation of the subject property for Boston College’s charitable purpose.  Emerson, 
185 Mass. at 417.    

With respect to the Residence/Commonwealth Avenue parcels, the evidence 
established that Boston College used the Archbishop’s residence for at least one 
fundraising event and several Board of Trustees’ meetings during the fiscal years at issue.  
Uses similar to these uses have been held to constitute charitable uses.  See Trustees v. 
Board of Assessors of Windsor, Mass. ATB Findings of Fact and Reports 1991-225, 228, 
242 (finding that use of “main house” on an expansive farm property for occasional 
meetings and community social functions was a qualifying use by the charitable 
organization in question) (citations omitted). See also Emerson, 185 Mass. at 417.  The 
Board therefore found and ruled that each of these uses was in furtherance of Boston 
College’s charitable purpose.   

In addition, Boston College used the various parking lots on the subject property 
throughout the fiscal years at issue.  The Foster Street parcel was used to accommodate 
the daily parking needs of Boston College employees working at St. Clement’s Hall, 
while the Commonwealth Avenue/Residence parcels were used to accommodate 
extraordinary parking needs, including overflow parking during commencement 
activities, parent’s weekend, home football games and for students with special needs.  
The Board found that these uses facilitated the overall operation of the college and 
therefore contributed to its charitable educational purpose. See Wheaton College, 
232 Mass. at 146.   

Finally, Boston College used the subject property to provide a buffer from its 
residential neighbors in the Allston-Brighton community, and to ensure that its campus 
would have an adequate amount of open, green space so as to maintain a classic 
collegiate aesthetic.  An educational institution has broad discretion to determine the 
most advantageous uses of its property and how best to execute its overall educational 
mission.  See Emerson, 185 Mass. at 415.  The Board found and ruled that the 
preservation of open, green space on its campus promoted the “aesthetic advancement” of 
the college, and therefore, found and ruled that Boston College’s use of the subject 
property towards that end promoted its charitable purpose.  Id. at 418.  Similarly, the 
Board found and ruled that the minimization of so-called “town-gown” conflict was a 
legitimate institutional goal, and Boston College’s use of the subject property as a buffer 
zone was a reasonable means of accomplishing that goal. See Massachusetts General 
Hospital v. Inhabitants of Somerville, 101 Mass. 319, 321 (1869) (ruling that land held 
by a hospital for the insane “to prevent too near proximity of buildings and use which 
might be deleterious to the hospital” was used for the taxpayer’s charitable purpose).  The 
Board therefore found and ruled that Boston College’s use of the subject property as a 
buffer was a use which furthered its charitable purpose.   

The assessors advanced several arguments as to why the subject property was not 
exempt, but the Board found none of them persuasive.  The assessors emphasized in 
particular the fact that, as of the time of the purchase of the subject property and through 
the fiscal years at issue, Boston College had no certain, fixed plans for the subject 
property.  While this argument was presumably advanced to dispel the notion that Boston 
College had purchased the property for the purposes of “removal thereto”, the Board 
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found that the property was in fact used by Boston College for its charitable purposes.  
Accordingly, because the Board did not base its decision on the two-year removal 
provision of Clause Third, the Board rejected this argument.  

The record indicated that Boston College made a variety of uses of the subject 
property in furtherance of its charitable purpose during the fiscal years at issue, and the 
Board based its finding that the subject property was exempt on that evidence.  The fact 
that these uses may have been temporary, or that Boston College’s future plans for the 
subject property continued to evolve during the fiscal years at issue, did not warrant a 
finding to the contrary.   

Additionally, the assessors argued that, to the extent that Boston College made 
any use of the subject property, such use was trivial and incidental to its charitable 
purpose, and therefore did not justify an exemption under Clause Third.  In support of 
this argument, the assessors cited Babcock, a case in which the real property at issue was 
a house owned by a charitable organization which had been used as a home for orphaned 
children and the elderly.  Babcock, 225 Mass. at 421.  Prior to the fiscal years at issue in 
that case, the charitable organization in question transferred its income to another 
charitable organization, and appears from the record to have ceased active operation.  In 
any event, during the fiscal years at issue, the real property at issue was not being used as 
a home for orphaned children or the elderly, but instead was being used as a residence for 
a caretaker and for the storage of furniture.  Id.  There was some evidence in the record 
that approximately one Board of Trustees’ meeting was held at the home each year, but 
other evidence in the record contradicted that fact.  Id. In ruling that the property was not 
exempt, the Court stated: 

[O]ccupancy means something more than that  which results from 
simple ownership and possession. It   signifies   an    active 
appropriation to the immediate uses of the charitable cause for which 
the owner was organized.  The extent of the use, although entitled to 
consideration, is not decisive.  But the nature of the occupation must 
be such as to contribute immediately to the promotion of the charity 
and physically to participate in the forwarding of its beneficent 
objects. 
 

Id. at 421-22. 
 
 The facts in Babcock are distinguishable from those of the present appeals.  In 
Babcock, it was virtually impossible for the use of the home at issue to advance the 
charitable purposes of the organization in question, as that organization had ceased active 
operation.  In the present appeals, Boston College did not cease operation and vacate 
property it had formerly used in connection with its charitable purpose.  Rather, it 
acquired new property, and used that property to facilitate and expand its charitable 
educational mission.   

Further, the charitable mission of the taxpayer in Babcock involved a more 
narrow scope of services – the provision of a home for orphaned children and the elderly.  
In contrast, Boston College is a university which provides graduate and undergraduate 
education for some 14,500 students.  On its two campuses, Boston College has numerous 
dormitories, classroom buildings, administrative buildings, dining halls, libraries, and 
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athletic and research facilities.  Its operations are necessarily more complex than those of 
the taxpayer in Babcock, and the scope of uses which support its charitable purpose is 
correspondingly greater.  Moreover, in making its ruling, the Babcock court emphasized 
that “[t]he extent of the use, although entitled to consideration, is not decisive.”  Id. at 
421-22.  The decisive factor is whether the use of the property advances the charitable 
purpose of the organization.  In the present appeals, the Board found and ruled that the 
uses of the subject property, which included use for parking, Board of Trustees’ 
meetings, fundraising events, informal recreation, team athletic training, as a buffer from 
abutting residential properties, and as open, green space for the maintenance of campus 
aesthetics, were uses which advanced the charitable purpose of Boston College.  The 
Board therefore found the assessors’ arguments to be without merit.   

The assessors also argued that the exemption should  be  denied on public policy 
grounds, citing the  growing  number  of charitable organizations within Boston  and 
the  concomitant diminution to the City’s tax base.23   Specifically, the assessors stated 
that “[t]he deterioration and destruction of the tax base for [Boston], by exempting large 
parcels of land without an accompanying public benefit . . . serves to handicap the City.”  
Public policy arguments are for the Legislature’s consideration.  See Raytheon Company 
v. Commissioner of Revenue, 455 Mass. 334, 345 (2009),(citing Joslyn v. Chang, 445 
Mass. 344, 352 (2005)) (“if there are any inconveniences or hardships growing out of . . . 
a [court’s statutory] construction, it is for the legislature.”) (other citations omitted). The 
Board therefore rejected the assessors’ arguments.   
         

   CONCLUSION 
 

 On the basis of all of the evidence, the Board found and ruled that each of the 
parcels at issue was owned and occupied by a charitable organization, Boston College, in 
furtherance of its charitable purpose as of the relevant dates for the determination of 
exemption for the fiscal years at issue in these appeals. 

Accordingly, the Board decided these appeals for Boston College, and, for fiscal 
year 2005, ordered abatements in the amount of $332,303.31 for the Commonwealth 
Avenue parcel and $98,105.36 for the Foster Street parcel.  For fiscal years 2006 and 
2007, the Board ordered abatements of $294,673.95 and $283,787.31, respectively, for 
the Residence parcel. 
 

 APPELLATE TAX BOARD 
 

         By:     _____ ____ 
  Thomas W. Hammond, Jr., Chairman 

 
A true copy, 
 
Attest:  ______ _____   
         Clerk of the Board 

                                                 
23 The Board notes that the subject property had been exempt in the hands of the Archdiocese for decades 
and the record bore no evidence of further erosion to City’s tax base following its transfer to Boston 
College. 
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These are appeals under the formal procedure pursuant to G.L. c. 58A, § 7 and 
G.L. c. 59, §§ 64 and 65 from the refusal of the appellee to abate taxes on real estate 
located in the Town of Holbrook, owned by and assessed to the appellant under G.L. c. 
59, §§ 11 and 38, for fiscal years 2006 and 2007.   

Commissioner Rose heard these appeals.  Commissioners Scharaffa and Egan 
joined him in the decision for the appellee.  
 These findings of fact and report are made pursuant to a request by the appellant 
under G.L. c. 58A, § 13 and 831 CMR 1.32. 
 
 Edmund A. Allcock, Esq. for the appellant. 
  
 James F. Sullivan, Esq. for the appellee. 
 

FINDINGS OF FACT AND REPORT 
 

On January 1, 2005 and January 1, 2006, Joseph R. Mullins and Michael Mullins, 
Trustees, Union Street Realty Trust (“appellant”), was the assessed owner of a 78.6-acre 
parcel of real estate located at 229 Union Street (“subject property”) located in the Town 
of Holbrook.  For fiscal year 2006, the assessors valued the subject property at 
$3,500,700 and assessed a tax at the commercial rate of $22.48 per thousand in the total 
amount of $78,695.74.  In accordance with G.L. c. 59, § 57C, the appellant paid the tax 
due without incurring interest.  On January 24, 2006, in accordance with G.L. c. 59, § 59, 
the appellant timely filed an Application for Abatement with the assessors, which the 
assessors denied on April 5, 2006.  The appellant seasonably filed an appeal with the 
Appellate Tax Board (“Board”) on May 1, 2006. 

For fiscal year 2007, the assessors valued the subject property at $7,053,600 and 
assessed a tax at the commercial rate of $22.88 per thousand in the total amount of 
$161,386.38.  In accordance with G.L. c. 59, § 57C, the appellant paid the tax due 
without incurring interest.  On January 30, 2007, in accordance with G.L. c. 59, § 59, the 
appellant timely filed an Application for Abatement with the assessors, which the 
assessors denied on April 25, 2007.  The appellant seasonably filed an appeal with the 
Board on May 24, 2007.  On the basis of these facts, the Board found and ruled that it had 
jurisdiction over these appeals. 

The sole issue raised in these appeals is the proper classification of the subject 
property.  The appellant maintained that the assessors erred by classifying the subject 
property as commercial property and applying the commercial tax rate for the fiscal years 
at issue and argued that the subject property should be classified and taxed as residential 
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property.  The appellant did not challenge the assessed value of the subject property for 
the fiscal years at issue.   

The appellant purchased the subject property in August of 2002.  At that time, the 
only improvement on the subject property was a 13,000 square-foot building situated on 
the northern 8.6 acres of the parcel, which had been used as a bowling alley. The entire 
parcel was zoned business/commercial. Subsequent to the purchase, the appellant 
prepared a master development plan which proposed to develop the northern 8.6 acres 
with a mix of retail and office space, and the remaining 70 acres with a 211-unit 
residential condominium complex and a four-lot residential subdivision. 

In early 2004, the appellant filed a petition with the Planning Board of Holbrook 
(“Planning Board”) to re-classify the northern 8.6 acres as “Business/Village District” 
and 52.8 acres of the remaining 70 acres as “Residence IV.”  At a special town meeting 
on May 17, 2004, the appellant’s petition was approved.  At that time, the appellant also 
filed a plan with the Planning Board dividing the subject property into two lots, an 8.6-
acre lot and a 70-acre lot, in connection with the master development plan.   

In late 2005, the appellant petitioned the Planning Board to rezone the remaining 
17.2 acres of the 70-acre lot as “Residence III.”  On January 9, 2006, the appellant’s 
petition was allowed and the southern 17.2 acres of the subject property were rezoned 
Residence III.   

On August 22, 2006, subsequent to the relevant assessment dates for the fiscal 
years at issue, the Holbrook Planning Board approved a definitive subdivision plan for 
the subject property, which divided the entire 78.6 acres of the subject property into five 
lots.  In keeping with the appellant’s master development plan, the subdivision plan 
created a large 74.459-acre lot for the proposed retail and condominium complex, and 
also four smaller house lots totaling approximately 4 acres.   

Based on the evidence presented, the Board found that for the fiscal years at issue, 
52.8 acres of the subject property had been rezoned for residential use and the 
remaining 25.8 acres continued to be zoned for commercial use.  However, as of the 
relevant dates of assessment, none of the newly zoned residential acreage had been 
subdivided into residential lots.  Therefore, for the reasons explained in the following 
Opinion, the Board found that the assessors properly classified the subject property as 
commercial property and applied the commercial tax rate. 

Accordingly, the Board issued a decision for the appellee in these appeals. 

OPINION 
 General Laws c. 59, § 2A(b) requires the assessors of each city or town to classify 
all real property according to its particular usage.  See Meachen v. Board of 
Assessors of the Town of Sudbury, Mass. ATB Findings of Fact and Reports 2001-
211, 215-16.  Section 2A(b) provides four distinct usage classifications, two of which 
are at issue in this appeal:  “Class one, residential” and “Class three, commercial.”  
The descriptions of these property classifications are as follows: 

“Class one, residential”, property used or held for human habitation 
containing one or more dwelling units including rooming houses with 
facilities designed and used for living, sleeping, cooking and eating on a 
non-transient basis . . . .  Such property shall include: (i) land that is 
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situated in a residential zone and has been subdivided into residential 
lots . . . . 

“Class three, commercial”, property used or held for use for business 
purposes and not specifically includible in another class, including but 
not limited to any commercial, business, retail, trade, service, recreational, 
agricultural, artistic, sporting, fraternal, governmental, educational, 
medical or religious enterprises, for non-profit purposes.  Such property 
may be expressly exempt from taxation under other provisions of this 
chapter. (emphasis added). 

 The appellant argued that since the acquisition of the subject property, and as 
evidenced by the appellant’s master development plan, 70 acres have been held by the 
appellant for residential use.  Moreover, the appellant maintained, subsequent to the 
May 17, 2004 rezoning of the subject property, which rezoned the northern 8.6 acres 
as business/village and the middle 52.8 acres as residential, the southern 17.2 acres, 
which were only accessible via the residential land, could not be used for anything 
other than residential use.  Therefore, the appellant argued, only 8.6 acres of the 
subject property should be classified and taxed as commercial land and the remaining 
70 acres should be classified and taxed as residential land. 

 The first part of § 2A(b) defines residential property as “property used or held for 
human habitation containing one or more dwelling units.”  G.L. c. 59, § 2A(b).  As of 
the relevant dates of assessment, the subject property did not “contain[] one or more 
dwelling units” as required by statute.  Accordingly, the subject property does not 
meet the requirements of the first part of § 2A(b).   

 Section 2A(b) goes on to provide that property may be classified as residential if 
it is located in a residential zone and is subdivided into residential lots.  First, the 
southern 17.2 acres were not rezoned as residential until January 9, 2006, after the 
relevant assessment dates of January 1, 2005 and January 1, 2006.  Further, a 
definitive subdivision plan for the subject property was not approved until August 22, 
2006, well after the relevant assessment dates.   

 Accordingly, although the appellant intended to develop a residential 
condominium complex and a significant portion of the subject property was rezoned 
residential, no portion of the subject property had been “subdivided into residential 
lots” as of the relevant dates of assessment as required by G.L. c. 59, § 2A(b). 

 The Board therefore found and ruled that the assessors properly classified the 
subject property as commercial land and assessed taxes for the years at issue at the 
commercial rate.  Accordingly, the Board issued a decision for the appellee in these 
appeals.    THE APPELLATE TAX BOARD 

       By: ________________________________ 

        Thomas W. Hammond, Jr, Chairman                   

A true copy: 

Attest: ____________________________ 

           Clerk of the Board 
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COMMONWEALTH OF MASSACHUSETTS 

APPELLATE TAX BOARD 
 

W.A. WILDE COMPANY, INC.     v.      BOARD OF ASSESSORS OF                                   
                          THE TOWN OF HOLLISTON 
 
Docket Nos. F293416, F293417    Promulgated: 
          May 13, 2010 
ATB 2010-479 
 
 These are appeals filed under the formal procedure pursuant to G.L. c. 58A, § 7 
and G.L. c. 59, §§ 64 and 65 from the refusal of the appellee Board of Assessors of the 
Town of Holliston (“appellee” or “assessors”) to abate taxes on real estate located in 
Holliston, owned by and assessed to Clinton Hill Holliston LLC, TC Equities Holliston 
LLC, and Cooperative Equities IV Holliston LLC, under G.L. c. 59, §§ 11 and 38, for 
fiscal year 2007. These appeals were brought by W.A. Wilde Company, Inc. 
(“appellant”) under G.L. c. 59, § 59, as a tenant paying rent and under an obligation to 
pay more than one-half of the taxes assessed. 
 Commissioner Egan heard these appeals. Chairman Hammond and 
Commissioners Scharaffa and Rose joined her in the decisions for the appellee. 
Commissioner Mulhern took no part in the deliberations or decisions relating to these 
matters. 

 These Findings of Fact and Report are made at the request of the appellant 
pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32.  

 Matthew A. Luz, Esq. for the appellant. 

 James F. Sullivan, Esq. for the appellee. 

FINDINGS OF FACT AND REPORT 

 Based on oral arguments and exhibits offered at the hearing of these appeals, the 
Appellate Tax Board (“Board”) made the following findings of fact. 

On January 1, 2006, the appellant was a lessee in possession of two parcels of real 
estate located at 200 and 201 Summer Street in Holliston (collectively, the “subject 
properties”). The subject properties are situated across the street from one another and are 
improved with buildings used for industrial and office purposes.  

For fiscal year 2007, the assessors valued 200 Summer Street at $3,211,800 and 201 
Summer Street at $5,012,300 and assessed a tax thereon, at the rate of $13.35 per $1,000, in the 
amounts of $43,520.69 and $67,917.92, respectively.24 The assessors mailed the actual tax bills 
relating to the referenced assessments on or about March 22, 2007. In accordance with G.L. c. 59, 
§ 57C, the appellant paid the taxes due without incurring interest and in accordance with G.L. c. 
59, § 59, timely filed Applications for Abatement on March 28, 2007, which were denied by the 
assessors on June 28, 2007. On August 6, 2007, the appellant seasonably filed Petitions Under 

                                                 
24  These sums include a Community Preservation Act surcharge equal to 
1.5% of the tax assessed. 
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Formal Procedure with the Board. On the basis of these facts, the Board found and ruled that it 
had jurisdiction to hear and decide these appeals. 
 Prior to the current appeals, the subject properties’ assessed values for fiscal years 
2005 and 2006 were contested before the Board, resulting in decisions for the assessors. 
See W.A. Wilde Co. & Wilde Acres Realty Corp. v. Assessors of the Town of Holliston, 
Mass. ATB Findings of Fact and Reports 2008-86 (“W.A. Wilde Co. I”). For both fiscal 
year 2005 and 2006, the assessors had valued 200 Summer Street at $3,162,000 and 201 
Summer Street at $4,877,500, and the Board found that the appellants failed to meet their 
burden of proving that the subject properties had been overvalued. W.A. Wilde Co. I, 
Mass. ATB Findings of Fact and Reports at 2008-108. The Board made no determination 
of the properties’ fair cash value in W.A. Wilde Co. I. 
  In the present appeals, the appellant presented neither witnesses nor evidence to 
support its assertion that the subject properties were overvalued for fiscal year 2007. 
Rather, the appellant relied entirely on G.L. c. 58A, § 12A, which provides that if the 
Board has “determined the fair cash value” of property within the two fiscal years 
preceding an assessment that exceeds the Board’s determination, "the burden shall be 
upon the [assessors] to prove that the assessed value was warranted."  Id.  
 Having noted that assessors are required by statute to value property at its fair 
cash value for each fiscal year,25 the appellant argued that “[w]hen the [Board] makes a 
decision, whether . . . it’s in favor of the appellant or the appellee, the [Board] is 
determining value. It’s a decision that determines [that] the fair cash value set by the 
assessors is the fair cash value.” For their part, the assessors, while disagreeing with the 
appellant’s legal argument, chose not to present evidence in support of the contested 
assessments. 
 For the reasons discussed in the following Opinion, the Board found and ruled 
that G.L. c. 58A, § 12A was not applicable to the current appeals. Thus, having declined 
to present evidence relating to the fair cash value of the subject properties, the appellant 
failed to sustain its burden of demonstrating that the properties were overvalued for fiscal 
year 2007. The Board, therefore, decided these appeals for the appellee.  
 

OPINION 

Assessors are required to assess real estate at its "fair cash value." G.L. c. 59, § 
38.  Fair cash value is defined as the price on which a willing seller and a willing buyer 
will agree if both of them are fully informed and under no compulsion. Boston Gas Co. v. 
Assessors of Boston, 334 Mass. 549, 566 (1956).   

The appellant has the burden of proving that the property has a lower value than 
that assessed.  “‘The burden of proof is upon the petitioner to make out its right as a 
matter of law to abatement of the tax.’”  Schlaiker v. Assessors of Great Barrington, 365 
Mass. 243, 245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 
Mass. 47, 55 (1922)).  “[T]he board is entitled to ‘presume that the valuation made by the 
assessors [is] valid unless the taxpayers . . . prov[e] the contrary.’”  General Electric Co. 
v. Assessors of Lynn, 393  Mass. 591, 598 (1984) (quoting Schlaiker, 363 Mass. at 245). 

This allocation of burden is not, however, applicable in all circumstances.  For 
example, G.L. c. 58A, § 12A (“§ 12A”) provides, in pertinent part: 
                                                 
25 See G.L. c. 59, §§ 2A and 38. 
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If the owner of a parcel of real estate files an appeal of the assessed value 
of said parcel with the board for either of the next two fiscal years after a 
fiscal year for which the board has determined the fair cash value of said 
parcel and if the assessed value is greater than the fair cash value as 
determined by the board, the burden shall be upon the appellee to prove 
that the assessed value was warranted . . . . 

 
 The disputed assessments in these appeals fall within the temporal constraints of § 
12A, as the fiscal year currently at issue immediately followed those considered by the 
Board in W.A. Wilde Co. I. See W.A. Wilde Co. I, Mass. ATB Findings of Fact and 
Reports at 2008-108. Moreover, the subject properties’ fiscal year 2007 assessments 
exceeded their fiscal year 2005 and 2006 assessments by slightly more than one percent. 
The dispositive issue, therefore, is whether the Board’s decision in W.A. Wilde Co. I 
constituted a determination of the fair cash value of the subject properties within the 
meaning of § 12A, thereby placing a burden on the assessors “to prove that the assessed 
value [for fiscal year 2007] was warranted.” The Board found and ruled that its decision 
in W.A. Wilde Co. I did not constitute such a determination. 
 Assuming that jurisdictional prerequisites have been satisfied, the Board may 
decide appeals brought by appellants who are aggrieved by the assessors’ valuations of 
real property. See G.L. c. 58A, § 6; G.L. c. 59, §§ 64 and 65. For each appeal, a decision 
is issued, and with exceptions not here relevant, either party may request a “findings and 
report”26 that describes the facts relating to, and legal basis for, the decision. See G.L. c. 
58A, § 13.27   
 For cases in which the appellant prevails and the Board has found that the fair 
cash value of the property is lower than its assessed value, the Board’s decision specifies 
the fair cash value of the property, and the consequent abatement due the appellant. See 
G.L. c. 58A, § 13; G.L. c. 59, §§ 64 and 65; see, e.g., Holyoke Shopping Center, LLC v. 
Assessors of the City of Holyoke, Mass. ATB Findings of Fact and Reports 2008-1185, 
1196; Bodwell Extension, LLC v. Assessors of the Town of Avon, Mass. ATB Findings 
of Fact and Reports 2007-1257, 1265; Wayland Business Center Holdings, LLC and 
GRM Properties II, LLC v. Assessors of the Town of Wayland, Mass. ATB Findings of 
Fact and Reports 2005-557, 590-592. There is no statutory requirement that the Board 
determine a value in those appeals it decides in favor of assessors, and there is generally 
no practical need to do so because no abatement is calculated.  
 In W.A. Wilde Co. I, the Board concluded that the subject properties had not been 
overvalued and the decision relating to each appeal stated only that it was for the 
appellee. In the associated Findings of Fact and Report, the Board found only that the 
properties had not been overvalued. Regardless, and without citing supporting authority, 
the appellant in the present appeals argued that any decision issued by the Board 

                                                 
26 The “findings and report” is generally referred to by the Board as 
a “Findings of Fact and Report.” 
27 In certain instances the Board may, on its own motion, issue 
a decision and Findings of Fact and Report simultaneously, without a 
request by either party. 
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necessarily constitutes a determination of the fair cash value of property within the 
meaning of § 12A.  
 The Board agreed that in those cases in which the appellant prevails and the 
Board has found the fair cash value of property, a determination of fair cash value has 
been made, thereby triggering possible application of § 12A. However, when a decision 
or Finding of Facts and Report states only that property has not been overvalued, there 
has been no such determination. Rather, the Board, based on all of the evidence before it, 
has found only that the taxpayer failed to meet its burden of proving that the fair cash 
value of the property is less than its assessed value.  
 In sum, the Board found and ruled that a decision for an appellee or a Findings of 
Fact and Report in which the Board does not provide its own separate calculation of fair 
cash value but finds only that the appellant failed to meet its burden of proving that its 
property was overvalued does not constitute an independent determination of the fair cash 
value of the property within the meaning of § 12A. In turn, the Board found and ruled 
that § 12A is not applicable to the present appeals.     
 Having concluded that § 12A does not apply to these appeals, the Board further 
found and ruled that by not presenting evidence relating to the fair cash value of the 
subject properties, the appellant failed to sustain its burden of demonstrating that the 
properties were overvalued for fiscal year 2007. On this basis, the Board decided these 
appeals for the appellee. 
 
        THE APPELLATE TAX BOARD 
 
 
       By:___________________________________ 
        Thomas W. Hammond, Jr., Chairman 
A true copy, 
 
Attest: ____________________________ 
     Clerk of the Board 

 60



COMMONWEALTH OF MASSACHUSETTS 
APPELLATE TAX BOARD 

 
 
WILLOWDALE LLC       v.   BOARD OF ASSESSORS OF  
         THE TOWN OF TOPSFIELD 
 
Docket Nos. F288893 (07)            Promulgated:  March 15, 2010 
          F297036 (08)       
 
ATB 2010-239 
 
 These are appeals filed under the formal procedure pursuant to G.L. c. 59, §§ 64 
and 65 from the refusal of the Board of Assessors of the Town of Topsfield (“appellee”) 
to abate taxes assessed on certain property, located in Topsfield, owned by the 
Commonwealth of Massachusetts and assessed to Willowdale LLC (“Willowdale” or 
“appellant”) under G.L. c. 59, §§ 2B, for fiscal years 2007 and 2008. 
 Commissioner Rose heard these appeals and was joined by Chairman Hammond 
and Commissioners Scharaffa and Egan in decisions for the appellee.28 
 These findings of fact and report are promulgated at the request of the appellant 
pursuant to G.L. c. 58A, § 13 and 831 CMR 1.32. 
 
 Kevin J. Joyce, Esq. for the appellant. 
 
 Richard P. Bowen, Esq. and Jeffrey T. Blake, Esq. for the appellee. 
 

FINDINGS OF FACT AND REPORT 

 The issue in the present appeals is whether the Topsfield Board of Assessors 
(“assessors”) properly assessed a real estate tax on certain property owned by the 
Commonwealth but leased to and operated by a private, for-profit entity.  On the basis of 
an Agreed Statement of Facts and Briefs submitted by the parties, the Appellate Tax 
Board (“Board”) made the following findings of fact. 

In 1994 the Massachusetts State Legislature authorized the Department of 
Environmental Management (“DEM”) to lease all of the twenty-three historic real 
properties enumerated in § 44 of c. 85 of the Acts of 1994 (as amended by § 50, c. 15 of 
the Acts of 1996) (collectively the “Enabling Act”), to any person or organization to 
ensure that the properties are adequately preserved and maintained for the purpose of 
providing public access to the historic qualities of the properties for present and future 
generations.  Palmer Mansion, located at 28 Asbury Street in Bradley Palmer State Park, 
Topsfield (“Palmer Mansion” or “subject property”) is a historic property, which is 
                                                 
28 Docket Numbers F297036 (Fiscal Year 2008) and F288893 (Fiscal Year 
2007) are appeals of the assessment of the same property and were tried 
together at the Board.  However, due to a clerical error, the Board’s 
decision in F288893 was not issued together with its decision in 
F297036.  Therefore, the Board’s decision in F288893 is issued 
simultaneously with these Findings. 
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enumerated in the Enabling Act.  Subsequently, the DEM established the historic curator 
program to further the objectives of the Enabling Act.   

On September 24, 1999, pursuant to the authority of the historic curator program, 
the Department of Conservation and Recreation (“DCR”), the legal successor in interest 
to the DEM, and Willowdale entered into a lease agreement for Palmer Mansion.  The 
lease agreement provides for a term of fifty years with a right to one extension for an 
additional term of ten years.  The lease agreement limits Willowdale’s legal usage of 
Palmer Mansion to only “reuse and rehabilitation of the structures and grounds.”  The 
lease agreement further provides that Willowdale’s use of Palmer Mansion shall be 
“limited to operation of an inn and/or bed and breakfast, operation of a conference center, 
rooms for functions and/or classes, gift shop and restaurant.”  Willowdale did not dispute 
that it used Palmer Mansion “in connection with a business conducted for profit” for 
purpose of the relevant taxing statute at issue, G.L. c. 59, § 2B.  
 Willowdale is required to bear the sole cost for restoring Palmer Mansion in 
compliance with the historic standards and building plans that have been approved by the 
Massachusetts Historical Commission and DCR.  However, Willowdale is entitled to a 
credit toward the rental payments due under the lease equal to the value of improvements, 
maintenance and management services it provides.  Further, the lease agreement provides 
that “in the event real estate taxes or property taxes shall be levied on the Premises or any 
part therefore for any reason, Lessee agrees to pay such taxes when and as due.” 

From September 24, 1999 to August 28, 2007, Willowdale was in the process of 
rehabilitating Palmer Mansion.  Accordingly, during the fiscal year 2007 period of July 1, 
2006 through June 30, 2007, Willowdale earned no income from the use of the subject 
property.  Notwithstanding the ongoing renovations, on July 7, 2007, July 12, 2007 and 
August 25, 2007, Willowdale held wedding events at Palmer Mansion for which it 
received fees.   

On August 28, 2007, the Commonwealth of Massachusetts issued a Certificate of 
Use and Occupancy for Palmer Mansion.  Since that time, the appellant has consistently 
operated Palmer Mansion for use as a bed-and-breakfast style inn with related uses of 
conferences, special events, functions and educational workshops.   

During fiscal year 2008, Palmer Mansion was the site of numerous weddings and 
social events.  Fees for use of Palmer Mansion ranged from $3,000 to $6,500 for a typical 
five-hour wedding, and $2,000 to $3,000 for a three-hour block of time for other social 
events.  Business and corporate events were priced individually and there was no charge 
for community events and public tours.  Also, individuals could access other areas of 
Palmer State Park independently without going through Palmer Mansion.  During the 
fiscal year 2008 period of July 1, 2007 through June 30, 2008, the appellant received 
$180,000 in gross revenue from fifteen wedding events held at the Palmer Mansion. 

For fiscal years 2007 and 2008, the assessors valued the subject property at 
$1,406,700 and $1,323,500, respectively.  The assessors assessed taxes at the rate of 
$11.57 per $1,000 for fiscal year 2007 and $12.02 per $1,000 for fiscal year 2008, 
resulting in tax assessments of $16,275.52 for fiscal year 2007 and $15,908.47 for fiscal 
year 2008.  In accordance with G.L. c. 59, § 57C, the appellant timely paid each fiscal 
year’s taxes without incurring interest.   

On January 30, 2007 and January 30, 2008, in accordance with G.L. c. 59, § 59, 
the appellant timely filed an Application for Abatement with the assessors for fiscal years 
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2007 and 2008, respectively.  The appellant’s fiscal year 2007 abatement application was 
denied on March 2, 2007, and the appellant’s fiscal year 2008 abatement application was 
deemed denied on April 30, 2008.  In accordance with G.L. c. 58A, § 7 and G.L. c. 59, §§ 
64 and 65, the appellant seasonably appealed these denials by filing Petitions Under 
Formal Procedure with the Board on May 29, 2007 for fiscal year 2007 and on June 23, 
2008 for fiscal year 2008.  On the basis of these facts, the Board found and ruled that it 
had jurisdiction to hear these appeals. 

For the reasons more fully explained in the following Opinion, the Board found 
that Willowdale was subject to real estate tax under G.L. c. 59, § 2B because the subject 
property was leased or occupied for other than public purposes and was used in 
connection with a business conducted for profit and was not used in a manner reasonably 
necessary to the public purpose of a park.  Accordingly, the Board issued decisions for 
the appellee in these appeals.  

 
OPINION 

G.L. c. 59, § 2B provides for the taxation of real estate owned or held in trust for 
the benefit of the Commonwealth or a city or town, if such property is “used in 
connection with a business conducted for profit or leased or occupied for other than 
public purposes.”  It is undisputed that Palmer Mansion is used in connection with a 
business conducted for a profit within the meaning of § 2B.   

However, § 2B goes on to provide that, “[t]his section shall not apply to a use, 
lease or occupancy which is reasonably necessary to the public purpose of a public 
airport, port facility, Massachusetts Turnpike, transit authority or park, which is 
available to the use of the general public . . . .” (Emphasis added).  The issue in the 
present appeals is whether the appellant’s use, lease and occupancy of Palmer Mansion is 
reasonably necessary to the public purpose of a park. 

There is “no precise and widely accepted definition of ‘park’.” Cohen v. City of 
Lynn, 33 Mass. App. Ct. 271, 278 (1992), In general,  

 
the term ‘park’ usually signifies an open or inclosed tract of land set apart 
for the recreation and enjoyment of the public; or, ‘in the general 
acceptance of the term, a public park is said to be a tract of land, great or 
small, dedicated and maintained for the purposes of pleasure, exercise, 
amusement, or ornament; a place to which the public at large may resort to 
for recreation, air, and light.’   
 

Salem v. Attorney General, 344 Mass. 626, 630 (1962) (quoting King v. Sheppard, 157 
S.W.2d 682, 685 (Tex. Civ. App. 1941) (emphasis added).  

In support of its argument that the subject property was exempt from taxation, the 
appellant cited MCC Management Group, Inc. v. Assessors of New Bedford, 
Mass. ATB Findings of Fact and Reports 2000-886.  In MCC Management, the Board 
found and ruled that a skating rink, which was located on state-owned land and leased to 
a for-profit corporation, was a “park” within the meaning of G.L. c. 59, § 2B.  MCC 
Management, Mass. ATB Findings of Fact and Reports at 2000-902.  

In MCC Management, the Board found that the Legislature authorized the DEM 
to appropriate funding for the construction and development of skating rinks which were 
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to be held and administered in accordance with G.L. c. 132A, § 2A as a state park.  MCC 
Management, Mass. ATB Findings of Fact and Reports at 2000-896, 897.  
Accordingly, the Board found and ruled that the “Massachusetts Legislature intended to 
include ice skating rinks under the rubric of public parks.”  Id.  Furthermore, the Board 
found and ruled that the term “‘park’ . . . must be defined broadly so as to include a wide 
variety of recreational activities with respect to land,” which “may include indoor 
recreational facilities” such as, swimming  pools, bathhouses, concession stands,  and 
winter  sports  facilities, among others. MCC Management, Mass. ATB Findings of Fact 
and Reports at 2000-900, 901 (citations omitted).  Ultimately, a “park” is a “pleasure 
ground set apart for recreation of the public, to promote its health and enjoyment.”  Id. 
(quoting Rivet v. Burdick, 6 N.Y.S.2d 79, 83 (1938)). 

The present appeals, however, are distinguishable from MCC Management.  
First, the Enabling Act does not provide that the subject property is to be held and 
administered as a state park pursuant to the provisions of G.L. c. 132A, § 2A.  
Furthermore, Palmer Mansion is leased and occupied by Willowdale to be operated as a 
bed-and-breakfast style inn with related uses of conferences, special events, functions and 
educational workshops.  It is not occupied or operated for any recreational uses.  
Accordingly, although Palmer Mansion is located within the Palmer State Park, the Board 
found that the Palmer Mansion is not itself a park under the meaning of G.L. c. 59, § 2B.   

Further, the Board found that the use of Palmer Mansion is not “reasonably 
necessary to the public purpose of the park.”  Pursuant to the lease entered into by 
Willowdale and DCR, the subject property may be used for the “operation of an inn 
and/or bed and breakfast, operation of a conference center, rooms for functions and/or 
classes, gift shop and restaurant.”  For each of these uses Willowdale charges a fee which 
ranges from $3,300-$6,500 for a five-hour block of time and $2,000-$3,000 for a three-
hour block of time.  Moreover, the Board found that individuals were able to access and 
use other areas of Palmer State Park without the involvement of Willowdale and its 
operations at Palmer Mansion.  Accordingly, the appellant’s use, lease and occupancy of 
the Palmer Mansion is not reasonably necessary to the public purpose of Palmer State 
Park.   

“Property owned by a municipality may serve a public purpose even though it is 
managed or operated by a private, for-profit entity, and even though the private entity 
charges admission to the facility.”  MCC Management, Mass. ATB Findings of Fact and 
Reports at 2000-903 (citing Miller v. Commissioner of the Department of 
Environmental Management, 23 Mass. App. Ct. 968, 969-70 (1987).  In Miller, the 
Commonwealth entered into a “limited exclusive use permit” with a private for-profit 
entity, Snowmass, to “operate a cross country skiing program in the State forest.”  Miller, 
23 Mass. App. Ct. at 968-969.  The Appeals Court found that the “aim is clearly to 
enhance the use of the trails in the State forest for a legislatively approved recreational 
purpose” and that a “private entity experienced in making artificial snow and managing 
cross country skiing facilities is an appropriate party to operate such a facility.”  Miller, 
23 Mass. App. Ct. at 969-970.   

Similarly, in MCC Management, the Board found that the ice skating rink 
“served the public for recreational purposes.”  MCC Management, Mass. ATB Findings 
of Fact and Reports at 2000-903.  Relying on the court’s decision in Miller, the Board 
found that MCC’s management of the ice skating rink was “necessary to achieve the 
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public purpose of the state-owned property, because MCC was experienced in the 
operation and management of an ice skating rink.  This experience enabled DEM to 
maintain the Hetland Arena as a state park.”  MCC Management, Mass. ATB Findings 
of Fact and Reports at 2000-904.   

The present appeals, however, are distinguishable from both Miller and MCC 
Management.  In the present appeals, the appellant has been granted a lease to operate a 
bed-and-breakfast style inn and conference center which are not recreational activities for 
the “‘amusement, pleasure, and entertainment’” of the general public.  See MCC 
Management, Mass. ATB Findings of Fact and Reports 2000-904 (quoting In re 
Spectrum Arena, Inc., 330 F.Supp. 125, 127 (E.D. Pa. 1971)).  Therefore, the Board 
found that while the subject property is located within a State Park, appellant’s 
occupancy and use of the subject property was not reasonably necessary to the public 
purpose of Palmer State Park. 

It is well settled that the burden of proof is on the party seeking an abatement. 
"'The burden of proof is upon the petitioner to make out its right as [a] matter of law to 
[an] abatement of the tax.'" Schlaiker v. Assessors of Great Barrington, 365 Mass. 243, 
245 (1974) (quoting Judson Freight Forwarding Co. v. Commonwealth, 242 Mass. 47, 
55 (1922)). Further, an even greater burden rests on a party claiming an exemption from 
taxation. “‘Exemption from taxation is a matter of special favor or grace. It will be 
recognized only where the property falls clearly and unmistakably within the express 
words of a legislative command.’” New England Legal Foundation v. City of Boston, 
423 Mass. 602, 609 (1996) (quoting Massachusetts Medical Soc'y v. Assessors of 
Boston, 340 Mass. 327, 331 (1960). 

Accordingly, the Board found and ruled that the Willowdale was subject to real 
estate tax under G.L. c. 59, § 2B because the subject property was leased or occupied for 
other than public purposes and was used in connection with a business conducted for 
profit and was not used in a manner reasonably necessary to the public purpose of a park 
and, therefore, decided these appeals for the appellee. 

 
 
       THE APPELLATE TAX BOARD 

 
    By: ___________________________________ 
     Thomas W. Hammond, Jr., Chairman 
 
A true copy, 
 
Attest: ____________________________ 
      Clerk of the Board 
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COMMONWEAIlrTH OF' MASSACHUSETTS 

SUPERIOR COURT 
ClVlLACTIOBI 
NO. 2008102320-A 

TOWN OF SAILISBURY 

urn 

NEW ENGLAND POLICE BENEVOLENT ASSOCUTION, LOCALS 15 AND 35 

MEMO- DECNON qM) 0- PWm 9 U O T I O N  FQ R 
s - ~ o n m  FOR 

THE PI , E m G $  

Plaintiff, the Town of Salisbury ("'the Town"), raks to vacate an arbitration award rendend - 

by kubimrtor O d d i n c  Cascy (''the arbitrator") in favor of dcfmdant, the New England pol& 

Benewlent Association, Locals 15 and 35 ('?he NEFBA"). The matter is before the Court a i  the- 

pda' m~s=rnotions for judgment on the pleadings. For the reasons wt forth below, tha plaintiffs ; 

motion is & ,  and the defmd~~~t's motion is DENIED. Thc arbitrator's award is vacated. 

The Town and the NEPBA are @es to collective bargaining agreements with L o d l  5 

@aaol ofYictrs) and Local 35 (superior officers) covering the period &om July 1.2006, tfirough 

June 30.2009. The sgreemcnu oontain idanrical pmvisiom governhg seniority (Article 3) and 

sick leave' ( ~ r t i c l e  4). M c l c  3 provides: 

Yeniority shall be d e t c m h d  by the ImgWaf m i c e  wMln the-Salisbury Police 
Dtptctmeat for putposcs of vacation, sick leave and all intradcpartmmt matters. 
Howcver, seniority shall lncludc iht length of service as derennined by the Esrcx 
Rcgional merit 0 0 4  and shall not conflict with the Civil Sewice law under 
M.G.L. Chapter 31, Section 33. Employees shall be &ranted cr8ditablt service for 
purpose of vacation time and sick leave, includiag buyback time &om prior 
service with motha state, county or munldpd law cnfbrctmcnt agency as low as 
such prior service was accepted and compured by the Essac Regiod R e ~ ~ t  
B o d  for retitemtot purposes." 



Article 4 provib:  

"Bath employee shall be ~rpntcd fifteen (15) days sick leave eacb fiscal par.  
These day8 shall accrw at a tare of one and one quarter (1 days for each month 
worked. AU unused sick k v c  will be accumulated from yem to ycar up to a 
maximum accumulation of one hundred twcnty (120) days. At rhe employee's 
option, dl day, accrued after one hundred (100) shull be exchrrngcd for cash or 
timi off ar rbc rate of one day's pay or time off for each nvo (2) days exchanged. 
Cash exchanged for accumulaud shk leave sMI be paid in one l m p  sum at tbc 
time of tht employee's rtdremom, or as tims off instead of cssh payment. Thc 
oprion of choohg either plan is the anployee ' 8." (Emphasis in original.) 

In December 2007, Locals 15 and 35 filed grievances slleghg that the town had violated 

llrticla 3 ofthe agreements. On A u m  28,2008, following a petition for arbitration, e hearing 

was held at Salisbury Tom Hall. The issus pnsmtsd to thc arbitrator was: 

"Did the Town of Salisbury violare Article 3 of the collective bargaining amanent when 
it failed to grant sick leave to grievants based on prior neivice with 810th~ state, county, 
or municipal law enforcemexu agency as long as such prim service wao accepted and 
c~mputcd by the E s s a  Regional Ratirt?m~f Board fot dremennt putposest And if so, 
what should the m e d y  bey" 

At the hearing, grievants Sapednt Eugene Scionc and Officer Daniel McNcil appeared 

for the NEBPA Sergeant Scione tatifid bt he applied for credit for prior ravjct with the 

Esscx Regional Retirement Board on November 15,2007, and was Informed that he was eligible 

to buy back 9.25 years of s&e at a cast of $14,861.00, which he paid. He fiuthcr * d i e d  that 

he was m d  nine additional vacation days but no additional sick Icavc bendits. Officer 

McNeil tertified that mcmbcrs of Local 1 5 have bought back time but have only rrceived credit 

for vacation and Iangevity, and were denied any applicationt for the purpose of sick leave or sick 

leave buyback 



On November 3,2008, the mbitramr issued an opinion and award finding that the Town 

did violate Ardcle 3 when it failed to grant sick leave based m prior smice. The erbirrator 

aw&d employees fifreen day of sick leave fm each year, or portion thsmf, of creditable 

service bought back h m  the Essex Couty Retirement Board 

The Town now seeks to vacate the erbitrator's award on the gounds that the arbitrator 

exceeded the scope of ha authority under 0, L. c. 1 SOC, 4 11, and rmdtrtd a decision that 

violates positive law and public policy. 

Judgrnont on thc pie-s is appropriate where then arc no material facts in dispute and 

the issue to be dermniaed can be resolved as a mamr of law. Wiaemarial  Hogp. v. 

Dauvrmenl. of Fub. Hdth, 1 OMass. App. Ct 593,596 (1980). The &ct of a modan for 

judgment on the pleadings is to challenge the legal sufficiency of the complaint. Smpsoq v. 

citv 0- 405 Mass. 29,30 (1 989). The rtvinving court will take all of the advmsay's well- ' 

pleaded fhctual alleptiono as a, and all conmvenlng aDsrrtions in the movant's pleadings as 

'f&. urn 
Pursuant to G. L. c. ISOC, 4 l l(a)(3), thc Superior Court shall vacate an arbinadon a w d  

upon application of a party if the arbitrator exceed& her powers or rendered an a w d  requiring 

thc Town to act in violation of the heaw. The qumtian of whether rhe arbitrator acted in excess of 

hex authoriw is subject to judicial review. School Cam. of We-eld v. Karbuq 373 

Mass. 788,792 (1 977). Them is a strong public policy in Ma~sachu~ctts favoring arbitmtion, 

however, and judicial =view is available only in limited circumstances. -f 

~ittsfield v. of M c l &  438 M a s .  753,758 (2003) (arbi?ration would have 

-3- 



littla valw if it wcrr merely an inmediary step benvsen a Oricvaw and litigation in the 

cow); g~ho01 Dist. ofRCv& v. Pdl& 50 Mas$. App, Ct. 290,293 (2000). Absent &awl, an 

nibitrator's award may be mated only w h  the arbitrator excccdcd the scope of refemce or 

awarded relief in exccn of her authority. School o o E P a 1 ~  v. 

89Plg 398 Mass. 703,705 (1 986). An  arbitrator'^ award may not be vacated merely for error of 
L 

law or firct, Id. 

An award is beyond rhe arbitrator's powem if it offends public policy. QeIle~ 50 Mass. 

App. CL at 294; W c n  w s  Ass'p v. $& of Boston. 60 Meas. App. Ct. 672,674 

(2004). To vacate an arbitration award on the grounds of public policy, the policy "must be well 

defined and domhmt, and is  to be ascertained by rcftrencc ro ths law and legal pncedcnta and 

not &om general considcratiom of suppad public imssests" (internal quotations omitted). 

SO Mass. App. a. at 294. Once h e  quastion of public policy has been zaised, the Court 

"must answer it by tsking the facts ss found by the arbitrator, but reviewing [her] conclusions & 

mva." bw4 Blcc. L u t  & Poprcr Ca v. Lgcal -834  F.2d 1424, 1427 (8th Cir. 

1987). 

Acknowledging that "[t]ha offending arbitrator's award whioh properly results in [a 

court's] setting it aside must be 90 offensive that one is to bc sten only rarely," this court findP in 

this case that rhe arbitrator's rctmacdve award of fifteen sick lcave days for each year, or portion 

of credikb1t smtice bought bad: from the Essex County bdremenr Board violates 

. I public policy. m c s .  'Inc. v. f i r  Line Pilots Ass'n. 861 F. 2d 665,670 (1 1 th Cir. 

1998). In a v. & of Cambridw. 320 Mass. 124,132 (1946), the Supreme Judicial Codn 

invalidated a city ordiaance that allowed police officms up to twelve weeks of paid sick lcave for, 



causes luurW to their duties. In finding the sick leave provision unntasonable, the Cow 

atatcd: "The payment of sick leave U, a reasonable mount has been said to be in the public 

interest, in that it tends to ataact competent and efficient persons to thc public savicc and 

induces them to remain tbcrcin and that as a nsult thereuf the public secures better ~ervice than 

would be otberwi~e obtainable." M, at 127. The Court held rhat "a p t  of sick leave which 

may reasonably be thought ro result in the rendition of better service is justified," however, "[iln 

no event [can] the mcctd the general b f i t  that might rereasonably be suppooed to accrue 

to thc public." u. at 1 27,13 0. " Whcthcr the ~ ? d i n ~ c e  granting sick leave for causes not 

con& with duty bar tmmccnd6d tationsl  limit^ and has by extending rhs period for an 

unreasonable dme attempted to impose an thc city a financial burden primarily for the benefit of 

privuu individuals and with M red practical benefit to the municipality is open to inquiry." Id. 

at 130, 

Iu this case, the arbitrhtor's retroactive award of f i A m  sick leave days for every year of 

service or portion b r e d  bought back &om the Essex Retirement Board would amount to a 

windfall for some emptoytcs &at 'bnseends rational limits." u. On rhc arbitrator's 

consauction of thc agreement, them apparently would be no offsa for days prcviounly earned end 

used while in the employment of tfic juridiction(s) in which the officer prrviously s a v e d  In 

thcory, then, an officer who served, for example, ten yean in one jurisdiction and one year in 

Salisbury and who eamd and used fifteen days per year in the first jurisdiction, could end up' 

having earned md wd a toral of 3 15 day3 of sick time for clwm yearr of combined service (1 30 

days while previously employed, 150 additional day3 credited at the time of buy-back, and 15, 

days for hb yew working in Salisbury), or an average of approximarely 29 h y s  p year. its 



analysis of what w a Teasonable a m o w  of paid sick leave, rhe & i n k  court cited mte and 

fcdual statute3 "dealing with sick leave [that] (tnd to show that a period not exceeding fifteen 

daye on account of sickness was considered a nasanablt allowance." 320 Mass. at 131. While 

noting rhat none of tho instances cited were binding, the Cow stated the statutes 'Hunish[cd] 

patbent illustrations as to what the g o v w  authorities believed was a reasonable period of 

the." urn 
Still following the hypothetical, if the subject officer u~ed dl of  his sick time in his first 

year wirh rbe Salisbury Police Department end then resigned, the Town would have been 

required to pay him what a m o w  to a year's pay for one-half year of tad s e ~ c e  to the Town. 

In ihe view of the Court, tht impsition of such a disproportionate burden on the Town 

concotnitant with thc award of such M unjustified windfall to the employee "aanscmds rational 

limits" and violates public pdioy, much ss did the aibitr'atorv s s w d  in Ouiolpn. 

ORDlER 

For the foregoing reasons, it is QRD&RED thsr the plaintiffs motion for judpnmt on 

the pleadings be &&OWED and the defend an^'^ cross-modon for judgment on the pleadings be 

m. Judgment Phall enter vacating the aibitrator's award. 

H o d  J, Whitehead 
Justice of h Superior Court 



Commonwealth of Massachusetts 
County of Essex 

The Superior Court 

Town of Salisbury, 

New England Pollce Benevolent Assodatlor?, Local I 5  and 35 

JUDGMENT ON M E  PLEADINOS, 

Thls acUon came on before the Court, Howard J. Whltehead, Justice, presiding, 
on the parties' crosa-motion for judgment on the pleadings. The Court rendered a 
"Memorandum of Declalon and Order on PlaintffPs Motion for Judgment on the 
Pleadings and Defandanrs Cross-Motion for Judgment on the pleadings (dated 
a1 0120 1 0) In which the plaintiffs motion was allowed and the defendanfs motion was 
denled, and upon consldeation thereof, 

It is ORDERED and ADJUDGED: 

That judgment enter for the plaintiff, Town of Salisbury and that the 
Arbitration Award dated 11/4/2008 be and hereby is VACATED. 

Dated at Salem, Massachuseff s this 24rd day of February, 201 0. 

Thomas H. Drlsmll Jr., 
Clerk of the CObih 

By:. . . . . . . . . . . . . . . . . . 
Asslstant Clerk 

Entered on the docket 2/24/2010 

8vdjudcron.ugtl ttBMr3 juw gamctm 
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