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Case Study #1

Health Insurance Contribution Rates

OVERVIEW OF LAW

Chapter 32B of the Massachusetts General Laws permits municipalities to elect to
provide group insurance with certain coverages for their employees and their
dependents. The premium cost is shared equally by the employee and the
municipality with the employee’s 50% being withheld from wages. G.L. c. 32B,
§7A authorizes a municipality, if it so accepts, to contribute more than 50%
toward the cost of indemnity-type coverage. Any municipality that has not
accepted §7A is governed by §7 with respect to indemnity-type and PPO group
health insurance plans. If, however, a municipality accepts §16, it is authorized to
enter into a contract to make available the services of a health care, or health
maintenance, organization (“HMO”) as an alternative to indemnity-type group
health insurance. If a municipality provides HMO coverage to its employees
under §16, an employee plan must pay a minimum of 10% and a maximum of
50% of the premium. The municipality’s contributions must be between 90% and
50% of premiums.

Section 7A states that “[n]o governmental unit ... shall provide different
subsidiary or additional rates to any group or class within that unit.” However, no
language similar to that in §7A making the premium contributions uniform for all
employees is present in §16.

Chapter 150E, §1 defines “Employer” or “Public Employer” for school employee
collective bargaining purposes to include the school committee with the chief
executive officer of the municipality. Chapter 71, §41 authorizes the school
committee to award contracts to the superintendent and business administrator for
up to 6 years, to provide for salaries, “fringe benefits and other conditions of
employment.”

FACTS

The Town of West Wayward accepted the provisions of Chapter 32B in 1958. It
voted in 1981 to make HMOs available to its municipal employees under G.L. c.
32B, §16. Currently, West Wayward offers a group health insurance policy to all
its municipal employees (indemnity plan), with an option to elect alternative
coverage by a health maintenance organization (HMO).

West Wayward has accepted §7A, and contributes to the indemnity plan
premiums at the level of 60%. The balance is furnished by employees through a
deduction from their wages (supplemented by direct payment to the employer, if
necessary). As for the HMO plan, several years ago, the town’s selectboard



determined that the town would contribute 75% and its employees pay 25%
toward that plan.

Professional employees of West Wayward’s schools have been organized into two
bargaining units: Unit A which includes all classroom teachers and school nurses
and Unit B which includes all department heads and administrators with the
exception of the Superintendent and Business Manager.

The School Committee is in the process of negotiating different contribution rates
for Unit A and Unit B for the insurance plans. For the indemnity plan, the School
Committee has proposed that Unit A employees will continue to contribute 40%
towards their premiums while Unit B employees will receive a reduction in their
premium payments to 30%. For the HMO plan, the School Committee has
proposed that Unit B employees will continue to pay 25% of the premiums while
Unit A employees will receive a reduction in their premium payments to 15%.
The Superintendent and Business Manager pay 10% of their health insurance
premiums pursuant to special employment contracts. Both have the HMO plan.

ISSUES

1. Can the School Committee negotiate different insurance premium
contribution rates with different bargaining units?

2. Can the School Committee bind itself and the Town of West Wayward to
pay for the increased costs resulting from its negotiated collective bargaining
agreement?

3. Can the Town of West Wayward adjust the School Department’s budget to
compensate for any additional health insurance costs to be borne by the
town?

4. Can the school department pay a higher percentage contribution for the
health insurance coverage of the Superintendent and Business Manager?



Case Study #2

Vacation and Sick Leave Buyback
OVERVIEW OF LAW

G.L. c. 149, §148 requires employers to make payment of wages to employees
within specific time periods. All wages earned by employees working five or six
days during a pay period shall be paid within six days of the termination of the
pay period, or within seven days if the employee has a seven-day workweek.
Wages of an employee who is involuntarily discharged must be paid on the day of
discharge. Employees who voluntarily resign must be paid on the next regular

payday.

The word “wages” includes any holiday or vacation payments due an employee
under an oral or written agreement. Like wages, the vacation time promised to an
employee is compensation for services which vests as the employee’s services are
rendered. See Elec. Data Sys. Corp. v. AG, 454 Mass. 63 (2009).

Massachusetts courts have recognized that wages for time worked in excess of
normal working hours are “wages” for purposes of G.L. c. 149, §148. See Parow
v. Howard, 17 Mass. L. Rep. 149 (2003)(Middlesex Superior Court overtime
decision). Employees are not entitled to recover compensation for personal and
sick time under G.L. c. 149, §148 absent express agreement. See Souto v.
Sovereign Realty Associates, Ltd, 23 Mass. L. Rep. 386 (2007)(Middlesex
Superior Court sick leave pay decision).

G.L. c. 149, §150 authorizes an aggrieved employee to bring a civil action within
three years against an employer who fails to comply with the requirements of
G.L. c. 149, §148. It states that an employee who prevails in a claim for violation
for the wage and hour laws “shall be awarded treble damages, as liquidated
damages, for any lost wages and other benefits and shall also be awarded the costs
of the litigation and reasonable attorneys’ fees.” This mandatory treble damages
standard applies to all state wage and hour claims, including overtime, minimum
wage, premium pay on Sundays, vacation pay, wages due at termination of
employment, and wages due to employees wrongly misclassified as independent
contractors.

FACTS

The City of Hope Falls has gone through a series of tough budget years, and the
mayor expects that layoffs will be inevitable in the current fiscal year. The city
has an ordinance authorizing payment of unused vacation and sick leave up to a
maximum of 20 days vacation and 150 days of sick leave for “all employees”
with at least ten years of city service who retire under Chapter 32.

The school committee has bargained with its teachers for an accumulated sick
leave payment upon termination of employment at a maximum of 100 days.



These benefits apply only after 20 years of service, but apply for any voluntary
termination of employment, not just retirement. No benefits are paid upon
involuntary termination.

The police union collective bargaining agreement provides unlimited accumulated
vacation and sick leave benefits upon employment termination after ten years of
service, except in the case of “involuntary termination due to criminal conduct.”
The current mayor has offered the benefits provided in the ordinance as the city’s
best offer for the new contract. The prior police and fire contracts expired June
30, 2010. The mayor has offered no wage increases for FY2011. Even at that
level the mayor believes the department will have to lay off several police officers
to balance the budget.

In the past and in FY2011 these “buybacks” have been anticipated by planned
retirements and amounts have been appropriated to the departments’ personal
services accounts to cover them, including the school department.

ISSUES

1. Peter Proffit is the elected treasurer of the city with 12 years of service in
that position. Although reelected he has recently decided to retire at the
end of FY2011. He has stated that he is expecting to receive sick and
vacation buyback when he retires, but the City of Hope Falls did not
budget for that in the FY2011 budget. Is Proffit entitled to receive the
buyback under the city ordinance as a municipal employee?

2. Fiona Finesse was a classroom teacher for 25 years in the city’s school
system. She worked through June of 2010, but then took a higher paying
job in administration in another school system beginning in September
2010. She had accumulated 125 sick leave days and has demanded
payment for 100 days under the school contract. The school department
did not know she was leaving, and the appropriations for FY2010 have
closed out. Is Finesse entitled to the buyback payment under the
collective bargaining agreement? If so, can the amount be paid from the
FY2011 budget or must an appropriation be made by the city council and
mayor to pay an unpaid bill of a prior year?

3. Police Officer Keith Keystone, a 15 year veteran, was fired for cause in
August 2010 for an incident involving the improper discharge of his
firearm. No criminal charges were brought although it was rumored he
intentionally shot at another officer. Is Keystone entitled to buyback for
any accumulated sick and vacation days?

4. What mechanisms are available, if any, for the City of Hope Falls to
appropriate funds to cover buyback amounts in any form of reserve
account to avoid the problem of last minute entitlements in the future?



Case Study #3

OPEB Liability Trust Funds and Medicare Enrollments
OVERVIEW OF LAW

G.L. c. 32B, §20 is a local option statute (added by Ch. 479 of the Acts of 2008)
that authorizes the creation by municipalities of trust funds for their other post
employment benefit (“‘OPEB”) liabilities. These liabilities primarily involve
retiree group health insurance benefits. Under G.L. c. 32B, §§9, 9A and 9E every
municipality in the commonwealth that has accepted G.L. ¢. 32B and provides
group insurance coverage to its employees is required to provide group insurance
coverage to retirees in varying degrees of premium contributions depending on
the particular section in effect in the municipality. Additional provisions also
make the town responsible for contributing to the coverage of surviving spouses
of deceased retirees. Since there was no mechanism for municipalities to set aside
funds in reserve for these purposes, other than a few special acts passed for
specific communities, G.L. c. 32B, §20 was enacted and became effective January
10, 2009.

Once the municipality accepts the statute, the treasurer sets up an account to be a
repository of OPEB funds and makes investment decisions as permitted by Ch.
479 of the Acts of 2008. When the municipality funds the account, the funding
schedule should be spread out over a reasonable period. The Division of Local
Services has advised that 30 years is reasonable. Further, if a municipality wants
to set aside funds for OPEB after it has accepted G.L. c. 32B, §20, an
appropriation may be included as part of the annual budget. Unlike most annual
appropriations, however, the monies appropriated into the OPEB Liability Trust
Fund are restricted and cannot be transferred to another purpose.

Municipalities may by local option self-insure their group health insurance plans
pursuant to G.L. c¢. 32B, §3A. Self-insurance arose as a mechanism to reduce
group health insurance costs to the municipalities and employees by eliminating
the expense of the insurance company profit margins reflected in third party
insurance premiums. If a municipality chooses to use this statute, the municipal
employer’s contribution appropriation to employee group health insurance costs is
deposited into the claims trust fund to match the agreed upon contribution ratio
with the employee contributions deducted. The fund is for the purpose of paying
and administering current claims for medical services incurred by plan members.

G.L. c. 32B, §3A is silent as to what happens to amounts remaining in the claims
trust fund when the municipality converts to a third-party insurance premium-
based system. Nothing in the statute requires that excess amounts in the trust
fund be returned to the employees or employee organizations directly, or that they
become the municipality’s funds. The only direction in the statute is that the
funds, including interest, be used to cover administrative and claims expenses
related to providing health care to covered employees.



Municipalities may also by local option require municipal retirees covered by
municipal health insurance and who are eligible for Medicare to be covered by
Medicare Parts A and B and a Medicare extension or Medigap plan. See G.L. c.
32B, §18. The purpose of the extension plan is to ensure that retirees do not
receive lesser benefits than what they had prior to the adoption of G.L. c. 32B,
§18. Therefore, before adopting §18, the municipality needs to have an actuarial
review of its extension plans completed in order to satisfy the requirements that
the benefits provided under the combined Medicare/extension plan coverage must
be actuarially comparable to the retiree’s existing coverage.

G.L. c. 32B, §18A, also a local option provision, applies only to future retirees
who are Medicare eligible. No employee who has retired prior to a municipality’s
acceptance of G.L. ¢. 32B, §18A is required to accept medicare benefits if he or
she had previously waived them.

FACTS

The town of Massidet has a significant percentage of its work force approaching
retirement age in the next five years. It has done well meeting its unfunded
pension liabilities but has yet to address its unfunded retiree health insurance
liabilities. It is contemplating accepting G.L. c. 32B, §20, the OPEB Liability
Trust Fund (Fund) at its next town meeting, to get a start on meeting its
impending liabilities for retiree health insurance.

Massidet previously accepted G.L. c. 32B, §18A to require its employees and
retirees to enroll in Medicare part B and get on an extension plan, but a few pre-
existing retirees did not have to sign up and have not done so. The town would
now like to require the pre-existing retirees to enroll in Medicare part B and get
on an extension plan.

ISSUES

1. The town does not want to be obligated to appropriate funds to the OPEB
trust fund in accordance with an actuarial study it has already performed
to determine its unfunded liability and come up with a 30 year full-
funding schedule. Must it seek a special act to avoid compulsory
appropriations?

2. The treasurer has asked town counsel whether the OPEB fund is
considered a trust fund for the employees or is a town fund. If the fund is
a town fund, the treasurer wants to know if a town creditor could reach it
as a means of obtaining relief under a sizable court judgment against the
town which it has yet to pay.

3. Massidet just went from a self-insured claims trust fund method of
providing health insurance to a premium based system. After an audit it



is clear that the town has $100,000 left in the claims trust fund. Can the
town appropriate the money from the fund to the OPEB trust fund when
it establishes the new fund? If not, what can that money be used for?

. The selectboard has negotiated a collective bargaining agreement with
the DPW workers, the town’s only union outside the school department.
In the agreement, in exchange for a wage increase, the union employees
have agreed to make 10% contributions to the Town’s OPEB fund,
beginning July 1, 2010. The contract provides that other town employees
must also make such contributions in order for the union contract
provision to be binding. The board of selectmen has sent notice to all the
town’s employees, except those in the school department, indicating that
it will now be taking out an additional 10% of the employees’ health
insurance premiums for the OPEB fund. Do the union/non-union
employees have any claim against the town for making such a
withholding?

. Does the town have a mechanism, short of special legislation, that would
allow it to require its pre-existing retirees to enroll in Medicare Part B
and be covered under a town’s extension plan?



Case Study #4

Health Insurance for Elected Officials

OVERVIEW OF LAW

Upon acceptance of Chapter 32B, G.L. ¢. 32B, §3 requires a municipality to
provide group insurance for its employees. An “employee” is defined in G.L. c.
32B, §2(d) as any person in the service of a municipality who receives
compensation for such service and whose duties require no less than 20 hours per
week of regular service to the municipality. An elected official qualifies as an
employee and is eligible for group health insurance coverage if such elected
official receives compensation for his or her services and works at least 20 hours
per week regularly. In addition, the appropriate public authority may in its
discretion, decide to cover elected officials who work less than 20 hours per
week.

G.L. c. 32B, §2(a) and (d) provides the board of selectmen of a town or mayor of
a city with the authority to set the policy of the municipality for its group
insurance program. The statutory scheme has been interpreted as providing
uniformity among “employees.”

Salaries and stipends are sufficient to qualify as compensation where they have
been paid for rendered services; reimbursements for out-of-pocket costs are not.
Fees or charges received from third parties for service of process by an officer are
not considered compensation under this provision. See Ramponi v. Board of
Selectmen of Weymouth, 26 Mass. App. Ct. 826 (1989).

FACTS

The selectboard of the town of Great Benefette recently hired a town manager,
Stan Stickler, who promised to create a workable financing plan to bring fiscal
stability to the town in these difficult economic times. In reviewing Great
Benefette’s finances and personnel policies, Stan was surprised to learn that the
town offers health insurance coverage to the elected positions of town clerk, town
moderator, treasurer-collector, accountant, council on aging director, conservation
commission chair, building commissioner and members of the Select and Zoning
Boards and Board of Assessors. The position of town clerk is a full-time, paid
position. The positions of town moderator, treasurer-collector, accountant,
council on aging director, conservation commission chair and building
commissioner are all part-time, paid positions requiring under 20 hours per week.
The positions on the Select and Zoning Boards and Board of Assessors are part-
time, unpaid positions which do not require a set number of hours. However, the
members of these boards each receive a yearly stipend of one dollar.



Stan immediately got to work and drafted a memo to the selectboard requesting
that they exercise their discretion to discontinue the practice of providing
coverage to elected officials who work fewer than the 20-hour minimum. Within
a week, word started circulating that the selectboard was planning to take a vote at
its next meeting that elected town officials who do not regularly work twenty
hours per week for compensation would no longer be eligible for participation in
the town’s group insurance program. However, the selectboard would leave
unchanged the health insurance coverage for the members of the Select and
Zoning Boards and Board of Assessors for the stated purpose of enticing
candidates to run for those seats.

A few days later, Stan received a visit from the treasurer-collector who casually
mentioned to him that the town constable, who is the brother-in-law of one of the
members of the selectboard, also received coverage under the town’s group
insurance plan. The treasurer-collector politely asked Stan if the constable, whose
job has no fixed duties requiring any set number of hours and does not pay a
regular salary, should be receiving insurance coverage.

Stan is now wondering if a better approach might be to simply deny coverage to
any newly elected officials, but continue it for any current elected officials who
work fewer than the 20-hour minimum.

ISSUES

. Can board of selectmen vote to discontinue insurance coverage of select
elected town officials whose duties require less than twenty hours a week?

. Should the elected members of the select and zoning boards and boards of
assessors have been eligible for participation in the town’s health insurance
plan?

. Is a position such as the constable’s eligible for participation in the town’s
health insurance plan?

. Can the town of Great Benefette grandfather in those elected officials
currently serving until such time as they fail to be re-elected?
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1990 Mass. LEXIS 50, ***

JAMES A. ANDERSON & others ' v. BOARD OF SELECTMEN OF WRENTHAM
& another?

1 Two other Wrentham police officers, the town's fire chief and superintendent of
public works, and the Wrentham Police Association, an "employee organization"
within the meaning of G. L. c. 150E, § 1 (1988 ed.).

2 The town of Wrentham.

No. N-5116

Supreme Judicial Court of Massachusetts, Norfolk

406 Mass. 508; 548 N.E.2d 1230; 1990 Mass. LEXIS 50

November 9, 1989
January 18, 1990

PRIOR HISTORY: [***1] CIVIL ACTION com-
menced in the Superior Court Department on March 9,
1988.

The case was heard by William H. Welch, ].

The Supreme Judicial Court on its own initiative
transferred the case from the Appeals Court.

DISPOSITION: So ordered.
COUNSEL: Paul V. Mulkern, Jr., for the defendants.
Charles J. Maguire, Jr., for the plaintiffs.

Margery E. Williams, for Massachusetts Teachers Asso-
ciation, amicus curiae, submitted a brief.

JUDGES: Liacos, C.J., Wilkins, Abrams, O'Connor, &
Greaney, 1.

OPINION BY: GREANEY

OPINION

[*508] [**1231] We are asked in this case to in-
terpret G. L. c. 32B, § 74, a local option statute which
permits municipalities to contribute more than 50% of
their employees' group insurance premiums. * In particu-
lar, we must decide [*S09] whether § 74 empowered
the Wrentham town meeting to set unilaterally the town's
rate of contribution toward [***2] the group health and
life insurance provided to the town's employees. We
conclude that § 74 did not authorize the town meeting's
action and reverse a Superior Court judgment that made
a contrary determination.

3 Section 74 (1988 ed.) reads, in pertinent part,
as follows:

"A governmental unit which has accepted the
provisions of section ten [of c. 32B} and which
accepts the provisions of this section may, as a
part of the total monthly cost of contracts of in-
surance authorized by sections three and eleven C
[of c. 32B], with contributions as required by sec-
tion seven [of c. 32B], make payment of a sub-
sidiary or additional rate which may be lower or
higher than a premium determined by the gov-
emmental unit to be paid by the insured, the
combination of which shall result in the govern-
mental unit making payment of more, but not
less, than fifty per cent of the total monthly cost
for such insurance. No governmental unit, how-
ever, shall provide different subsidiary or addi-
tional rates to any group or class within that unit."

[***3] The background of the case is as follows.
On December 14, 1987, a special town meeting was con-
vened in Wrentham. At the meeting, the voters agreed to
accept G. L. ¢. 32B, § 7A. * The meeting then voted to
pay 99% of the premium of the group life and health
insurance for all the town's employees and their depend-
ents and to transfer § 150,000 from the town's treasury to
pay for the costs of the additional contribution percent-
age, Approximately two weeks later, the board of se-
lectmen (board) refused to comply with the special town
meeting vote to pay 99% of the group life and health
insurance premiums, but, rather stated that it would con-
tinue to fund only 50% of the insurance premium costs,
the minimum amount required by § 74. The board's re-
fusal to pay the additional 49% represents a net weekly
loss to each participating town employee of $ 14.58 for
individual coverage and $ 34.54 for family coverage.

4 Sometime prior to this meeting, the town had
voted to accept G. L. ¢, 32B in accordance with
the provisions of § /0 thereof.

10
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[***4] The plaintiffs, five town employees, and the
Wrentham Police Association, commenced an action in
the Superior Court seeking a declaration pursuant to G.
L. c. 231A, that the town meeting had the authority to set
unilaterally the 99% [*510] contribution rate. * The
plaintiffs also sought an order directing the board to im-
plement the town meeting vote on the rate. After the
defendants filed their answer, the plaintiffs moved for
summary judgment [**1232] pursuant to Mass. R. Chv.
P. 56 (a), 365 Mass. 824 (1974), essentially on the un-
disputed facts set forth above. A judge in the Superior
Court allowed the plaintiffs' motion, concluding in his
memorandum that "it is the town meeting . . . which sets
the rate under G. L. ¢. 32B, § 7A." A judgment entered
declaring that the board was obligated to abide by the
town meeting vote of December 14, 1987, that estab-
lished the contribution rate at 99%. The judgment also
stated that the relief ordered would operate prospectively
with the 99% contribution rate to be used by the select-
men in negotiating the next insurance contract or con-
tracts. The plaintiffs filed a motion seeking reconsidera-
tion of the determination that the new [***5] rate
should not apply retroactively. That motion was denied.
The defendants appealed from the entire judgment. The
plaintiffs appealed from the portions of the judgment
concerning the retroactivity of the new contribution rate.
We transferred the case to this court on our own motion.

5 There is no dispute that the town meeting
properly accepted § 74 in accordance with G. L.
¢. 32B, § 74 (d).

In controversy is the interpretation of the language
in § 74, which refers to "a premium determined by the
governmental unit to be paid by the insured." The term
"[glovernmental unit" is defined in G. L. ¢. 32B, § 2 (),
as "any political subdivision of the commonwealth,"
while "[p]olitical subdivision" is defined in § 2 (g), as
including a "town." The plaintiffs contend that the refer-
ence in § 74 to the town (as "the governmental unit") can
mean only the town meeting, and thus excludes the
board. The plaintiffs maintain that this conclusion is
supported by the separate definition in § 2 (a) of
"[a]ppropriate [***6] public authority," as including the
board of selectmen, and the reference in other parts of G.
L. c. 32B to the "appropriate public authority" (board) as
performing other duties with respect to insurance [*511]
coverages for town employees. See, e.g., G. L. c. 328,
$§ 3, 5, & 84 (1988 ed.). The defendants, on the other
hand, argue that the reference to the town in § 74 is
meant to be a more general reference to the municipality
as a whole, not exclusively to the town meeting. The
defendants point to numerous other provisions of G. L. c.
32B (which we need not detail here), that they maintain
will have a strained and illogical meaning if "govern-

mental unit” is rigidly construed to mean only "town
meeting." ¢

6 A brief has been filed by the Massachusetts
Teachers Association as amicus curiae which
supports the result sought by the defendants on
this issue.

We agree with the defendants' position that the ref-
erence in § 74 to the "town" is a general reference to the
municipality as a whole and not a specific reference

[***7] to the town meeting. In substance, § 74 requires

that any premium contribution above the 50% minimum
be "determined by the governmental unit.” That determi-

nation requires several distinct steps. First, the town
must vote to accept § 74 under the procedure set forth in
G. L. c. 32B, § 74 (d). Second, a particular contribution
percentage must be selected. Third, the town must fund
the resulting contribution percentage. It is clear that the
town meeting is the only branch of town government
empowered to take the first and third steps. See (with
respect to the first step) Jenkin v. Medford, 380 Mass.
124, 126-127 (1980), and (with respect to the third step)
G. L c 40 §5(1988ed.),G. L c I50E §7(1988 ed.).
The second step, however, involves the chief executive
officer of the town, in this case the board of selectmen, in
a mandatory task. Under State law, the contribution
percentage o be paid on behalf of unionized employees
must be collectively bargained by the employer. See G.
L. ¢ 150E, § 6; School Comm. of Medford v. Labor Rela-
tions Comm'n, 380 Mass. 932 (1980). In that collective
bargaining process, the town [***8] manager or board
of selectmmen is the exclusive bargaining representative of
a_town; the town meeting has no direct [*S12] role in
the process of negotiations. See G. L. ¢. I50E, § ;2 La-
bor Relations Comm’n v. Natick, 369 Mass. 431, 438
(1976); Weymouth School Comm., 9 M.L.C. 1091, 1094
(1982).

7 With respect to unionized school employvees,
the town’s bargaining agent is the school commit-
tee or its representative. See G. L. c. 150E, § 1

(1988 ed.).

[**1233] The role of the town manager or board of
selectmen in the collective bargaining process is an es-
sentially executive' function mandated by statute. We
have held that, when a board of selectmen is acting in
furtherance of a statutory duty, the town meeting may
not command or control the board in the exercise of that
duty. See Russell v. Canton, 361 Mass. 727 (1972),
Breault v. Auburn, 303 Mass. 424 (1939), Lead Lined
Iron Pipe Co. v. Wakefield 223 Mass. 485 (1916).
[***9] These decisions reflect an application of the
more general principle that "[a] municipality can exercise
no direction or control over one whose duties have been

11
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defined by the Legislature." Breault v. Auburn, supra at
428, quoting Daddario v. Pittsfield, 301 Mass. 552, 558
(1938).

We think it follows from these considerations that
the essence of good faith bargaining would be thwarted if
the parties entered negotiations at a point where the very
subject of those negotiations -- the insurance premium
contribution rate -- had already been inflexibly estab-
lished by the town meeting. Good faith bargaining re-
quires "an open and fair mind as well as a sincere effort
to reach a common ground." School Comm. of Newton v.
Labor Relations Comm’n, 388 Mass. 557, 572 (1983). It
would be antithetical to this notion to permit a party to
the bargaining process to come to the table with a fait
accompli.

8  Furthermore, permitting resort to the town
meeting on a subject of mandatory collective bar-
gaining would enable a party to the negotiations
to circumvent the bargaining process altogether.
If a party was unable to achieve the desired con-
tribution rate through collective bargaining, it
could simply put the issue before the town meet-
ing and pack the meeting with voters who sup-
ported its position. Such a practice would render
the bargaining process an empty formality. "We
do not attribute to the Legislature an intention to
pass a largely ineffective collective bargaining
statute . . . ." School Comm. of Newton, supra at
566. See Weymouth School Comm., 9 M.L.C.
1091, 1095 (1982) (noting that, if a benefit can be
obtained through collective bargaining, it would
"undermine the purposes of Chapter 150E" to
permit an end run around that process).

[***10] [*S13] In a situation where two or more
statutes relate to a common subject matter, they should
be construed together to constitute an harmonious whole
consistent with the legislative purpose. Board of Educ.
v. Assessor of Worcester, 368 Mass. 511, 513-514
(1975). Consistent with this principle, we doubt the Leg-
islature intended in G. L. ¢. 32B, § 74, to undermine the
well-established collective bargaining requirement that
exists in this area, * Rather, § 74, read together with the
pertinent provisions of G. L. c. 150E, preserves, as to
unionized employees, traditional functions. Negotiation

of any contribution rate over 50% is handled by the town
manager or board of selectmen. Negotiations would then

be followed by a request for an appropriation necessary
to fund the costs of any agreed upon contribution
|**1234] rate. " By passing on [*S14] the latter, the
town meeting will have its say on the subject. Nothing
further argued by the plaintiffs dissuades us from this
view. £ Our conclusion renders it unnecessary to con-
sider the issue raised in the cross appeal by the plaintiffs

with respect to the retroactive payment of the benefits
voted by the town [***11] meeting.

9 In fact, the procedure proposed by the plain-
tiffs in this case has been found to be impermissi-
ble on several occasions. In Town of Province-
town, 9 M\L.C. 1315 (1982), the town and its
employees’ union were engaged in collective bar-
gaining for a new contract. The union presented
a list of demands, which did not include an in-
crease in the contribution to its members' insur-
ance premiums. After negotiations stalled, the un-
ion put before the town meeting a proposal to au-
thorize an additional 30% contribution under §
74. The town meeting adopted the proposal.
Subsequently, the town filed a charge with the
Labor Relations Commission alleging that the un-
ion had bargained in bad faith in violation of G.
L. c I50E § 10 (b)1) & (2). Reasoning that
"bypassing the employer's or employees' repre-
sentative on mandatory subjects subverts collec-
tive bargaining,” 9 M.L.C. at 1320, the commis-
sion held that the union's attempt to use § 74
rather than collective bargaining to obtain the ad-
ditional 30% contribution constituted illegal bad
faith bargaining. See id at 1321. Similar results
have been reached in Commonwealth v. Labor
Relations Comm’'n, 404 Mass. 124 (1989) (unilat-
eral executive action on mandatory subject of col-
lective bargaining prior to impasse constitutes il-
legal bad faith bargaining); School Comm. of
Newton v. Labor Relations Comm'n, 388 Mass.
557 (1983) (same); Weymouth School Comm., 9
M.L.C. 1091 (1982) (recourse to town's legisla-
tive branch to obtain job benefit available through
collective bargaining constitutes illegal bad faith
bargaining).
[***12]

10 The last sentence of the first paragraph of §
74 extends the benefits of any increase in the
contribution rate obtained by unionized employ-
ees to nonunionized employees. However, a mu-
nicipal employer may pay a higher premium per-
centage for certain emplovees pursuantto G. L. ¢.
32B, § 15, as appearing in St. 1988, c. 82. See
also St. 1989, c. 653, § 37, amending G. L ¢
32B.§16.

11 In particular, we reject the plaintiffs' argu-
ment that the definition of the term "appropriate
public authority" in G. L. ¢. 32B, § 2 (a), settles
the issue because the Legislature, if it had in-
tended to include the board of selectmen in the
process outlined in § 74, would have used "ap-
propriate public authority" in place of "govern-
mental unit." The Legislature's choice not to use
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the term “appropriate public authority" merely
indicates that the Legislature did not intend to
confer the authority stated in § 74 solely on the
board of selectmen. The choice by no means im-
plies exclusion of the board from a proper role in
the statutory process. /ndeed, if the plaintiffs’ ar-
gument is accepted the school committee of a
town or its representative would have no role to
play establishing § 74 benefits. This result also
is not contemplated by G. L. c. 150F.

13

[***13] The judgment is reversed. A new judg-
ment is to enter which declares that the defendant board
is not obligated to abide by the December 14, 1987, vote
of the special town meeting which purported to establish
under G. L. ¢. 32B, § 74, the town's rate of contribution
on group insurance benefits paid the town's employees at
99%.

So ordered.



CHAPTER 32B Section 7A Contribution and withholding for premiums; subsidiary or
additional rate; payments in lieu of withholding; acceptance of section

Section 7A. A governmental unit which has accepted the provisions of section ten and which
accepts the provisions of this section may, as a part of the total monthly cost of contracts of
insurance authorized by sections three and eleven C, with contributions as required by section
seven, make payment of a subsidiary or additional rate which may be lower or higher than a
premium determined by the governmental unit to be paid by the insured, the combination of
which shall result in the governmental unit making payment of more, but not less, than fifty
per cent of the total monthly cost for such insurance. No governmental unit, however, shall
provide different subsidiary or additional rates to any group or class within that unit.

CHAPTER 32B Section 16 Optional insurance for services of health care organizations

Section 16. Upon acceptance of this section as hereinafter provided, the appropriate public
authority of the governmental unit shall enter into a contract, hereinafter described, to make
available the services of a health care organization to certain eligible and retired employees
and dependents, including the surviving spouse and dependents of such active and retired
employees, on a voluntary and optional basis, as it deems to be in the best interest of the
governmental unit and such eligible persons as aforesaid,

All persons eligible for the insurance provided under section five shall have the option to be
insured for the services of a health care organization under this section but shall not be insured
for both. Eligible persons, having elected coverage under this section by making application as

provided in section six, shall pay a minimum of ten percent of the total monthly premium cost

or rate for coverage under this section, and the governmental unit shall pay the remainder of
the total monthly premium cost or rate:; provided, however, that nothing in this chapter shall
preclude the parties to a collective bargaining agreement under chapter one hundred and fifty

E from agreeing that such eligible persons shall pay a percent share of such total monthly

premium cost or rate which is higher than said ten percent; provided, further, that such
eligible persons shall in no event be required to pay more than fifty percent of such total
monthly premium cost or rate. ...

14



CHAPTER 150E Section 7 Collective bargaining agreements; term; appropriation
requests; provisions; legal conflicts, priority of agreement

Section 7. (a) Any collective bargaining agreement reached between the employer and
the exclusive executed by the parties, and a copy of such agreement shall be filed with
the commission and with the house representative shall not exceed a term of three years.
The agreement shall be reduced to writing, and senate committees on ways and means
forthwith by the employer.

(b) The employer, other than the board of higher education or the board of trustees of the
University of Massachusetts, a county sheriff, the PCA quality home care workforce
council, the alcoholic beverage control commission, or the state lottery commission, shall
submit to the appropriate legislative body within thirty days after the date on which the
agreement is executed by the parties, a request for an appropriation necessary to fund the
cost items contained therein; provided, that if the general court is not in session at that
time, such request shall be submitted at the next session thereof. If the appropriate
legislative body duly rejects the request for an appropriation necessary to fund the cost
items, such cost items shall be returned to the parties for further bargaining. The
provisions of the preceding two sentences shall not apply to agreements reached by
school committees in cities and towns in which the provisions of section thirty-four of
chapter seventy-one gre operative.

CHAPTER 71 Section 34 Support of schools; appropriations; recommendations

Section 34. Every city and town shall annually provide an amount of money sufficient for
the support of the public schools as required by this chapter, provided however, that no
city or town shall be required to provide more money for the support of the public
schools than is appropriated by vote of the legislative body of the city or town. In acting
on appropriations for educational costs, the city or town appropriating body shall vote on
the total amount of the appropriations requested and shall not allocate appropriations
among accounts or place any restriction on such appropriations. The superintendent of
schools in any city or town may address the local appropriating authority prior to any
action on the school budget as recommended by the school committee notwithstanding
his place of residence. The city or town appropriating body may make nonbinding
monetary recommendations to increase or decrease certain items allocating such
appropriations.

The vote of the legislative body of a city or town shall establish the total appropriation
for the support of the public schools, but may not limit the authority of the school
committee to determine expenditures within the total appropriation.
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From: Blau, Gary

Sent: Wednesday, July 14, 2010 9:33 AM
To: 'Josh Coleman'

Subject: 2010-855 - Group Insurance Issues

Attachments: 92-660.pdf; EM2007-191 - Request for legal advice.htm
Josh:

I thought we had published an article in our newsletter City & Town in the 1990s on collective
bargaining for health insurance, but ¢cannot find it in our publication archives and apparently we did
not. | found four collective bargaining articles published in 1995 and 1996, but they did not include
health insurance issues. With respect to your numbered statements, | have the following comments.

1) A community that has not accepted M.G.L. c. 328, §7A is governed by c. 32B, §7 with respect to
indemnity (and PPO) plans, and Section 7 requires a 50% contribution from the employer and
employee toward health insurance premiums. It is only if the community has accepted Section 7A that
it may pay a percentage contribution greater than 50% on such plans, and in that case the last
sentence of the first paragraph specifies that "No governmental unit, however, shall provide different
subsidiary or additional rates to any group or class within that unit. That has been interpreted as
requiring uniformity of the rate of the governmental unit with respect to indemnity (and PPO) plans for
its employees. See Watertown Firefighters, Local 1347, l1AFF, AFL-CIO v. Town of Watertown, 376
Mass. 706 (1978). Note that this uniformity does not necessarily apply to the municipal contributions
to premiums for retirees or surviving spouses because contribution rates are partially dependant on
the acceptance of other sections of Chapter 32B. See, for example, Section 9 (default 0%
contribution of town for retirees), Section SA (local option 50% contribution of town for retirees, which
by its specificity is uniform}, Section 9E (local option - more than 50% contribution rate for retirees,
uses same uniformity phrase as Section 7A), Section 9B (default 0% contribution of town for surviving
spouses), Section 9D (local option 50% contribution of town for surviving spouse, which by

its specificity is uniform), Section 9D (local option - more than 50% contribution of town for surviving
spouses, no uniformity provision) and Section SD% (local option - up to 50% contribution of town for
surviving spouse, no uniformity provision)

2) Section 16 of Chapter 328B specifically provides that:

Eligible persons, having elected coverage under this section by making application as provided
in section six, shall pay a minimum of ten percent of the total monthly premium cost or rate for
coverage under this section, and the governmental unit shall pay the remainder of the total
monthly premium cost or rate; provided, however, that nothing in this chapter shall preclude the
parties to a collective bargaining agreement under chapter one hundred and fifty E from
agreeing that such eligible persons shall pay a percent share of such total monthly premium
cost or rate which is higher than said ten percent: provided, further, that such eligible persons
shall in no event be required to pay more than fifty percent of such total monthly premium cost
or rate. (emphasis added)

Section 16 does not contain similar language to that in Section 7A requiring uniformity of rates for all
town employees. The underscored language appears to authorize different town HMO contribution
rates between 50% and 90% for employees with separate collective bargaining agreements for
different unions, and we have suggested as much in a prior opinion (92-660) and email response
EM2007-191, attached. Literally the language of Section 16 does not distinguish between fown-side
and school-side collective bargaining agreements, although the board of selectmen in a town is
usually the bargaining agent for town.side agreements (as well as the appropriate public authority with
the power to enter into municipal group health insurance contracts under M.G.L. ¢. 32B), while the
schoo! committee is the bargaining agent for school department employees (with no specific authority
to enter into group health insurance contracts under chapter 328). M.G.L.c. 150E, §1 (Definition of
Employer); c. 4, §7 (Definition of Chief Executive Officer).
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Unlike other town collective bargaining agreements which cannot be effective without a town meeting
appropriation of the cost items, a school committee may negotiate agreements with school department
employees without such an after-the-fact town meeting appropriation, at least to the extent it has
sufficient unencumbered funds in its budget to cover the negotiated cost. School committees have
line item autonomy to move otherwise budgeted and unencumbered school funds to school negotiated
collective bargaining obligations payable from its budget, under M.G.L. c. 71, §34 and are excluded
from the statutory obligation to seek cost item appropriations for collective bargaining agreements
under M.G.L. c. 150E, §7(b). At least to the extent the school committee has sufficient unencumbered
funds in its budget to cover the first year of a collective bargaining agreement, we think the committee
may legally bind itself to such an agreement. However, we still believe the committee has no authority
to bind itself beyond its own unencumbered funds under M.G.L. c. 44, §31, which prohibits any town
department, including the school department, from incurring liabilities in excess of its appropriations.

Since towns usually budget for their share of group health insurance contributions in a line item
outside any town departmental budget, it may be argued that a town school department has no
authority to negotiate a higher HMO health insurance rate for its employees, having no appropriation
within its control from which to pay the increase. While the school committee has line item autonomy
under M.G.L. c. 71, §34 it may not transfer amounts to an item outside its own budget without town
meeting vote and arguably may not expend its own budgeted funds for any such negotiated rate
increase, since the town has chosen to cover its health insurance obligations from an

appropriation outside the school's budget.

Nevertheless, it is hard to say that health insurance contribution rates are not part of the terms and
conditions of employment subject to collective bargaining or are not part of compensation for the
services rendered by the school department employees. If the school committee refuses to bargain
over such an issue raised by an employee union it may be subject to an unfair labor practice charge
and the issue of authority to bargain may be decided by the Commonwealth Employment Relations
.Board (CERB).

Assuming arguendo the school committee may negotiate health insurance contribution rate increases
for its employees and cannot or does not pay for the increased costs from its own budget, the town
may legally be required to cover the employer's share of the cost. M.G.L. c. 32B, §3. In that case, in
order to insure that the increased costs negotiated by the school committee are covered by the
schools from its allocated funds, the town may reduce the school's overall appropriation and include
the reduced amount in the general health insurance line to cover the additional costs for the school
employees. Note that group health insurance costs for current school department employees is
included in the net school spending requirements that must be met by the town, whether these

10.06(2)(a).

I hope this addresses your concerns.

Gary A. Blau, Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569

Boston, MA 02114-9569
617-626-2400
blau@dor.state.ma.us

This e-mail response is intended to provide general information about the application of municipal tax
and finance laws and Department of Revenue policies and procedures. |t is not a pubtic written
statement, as defined in 830 CMR 62C.3.1, and does not state the official position of the Department
on the interpretation of the laws pertaining to local taxes and finance. It should be considered
informational only.
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From: Josh Coleman [mailto:jcoleman@long-law.com]
Sent: Friday, July 09, 2010 12:17 PM

To: Blau, Gary

Subject: Foliow-up

Hi Gary, thanks for taking the time to speak with me.

| wanted to confirm my understanding of our conversation regarding a School District proposing
different contribution rates for different bargaining units for the HMO plan.

1) Section 7 PPO requires uniformity in contribution rates. Is this based on the statutory language in
Section 7(a) that employer shall contribute “remaining 50 percent of such premium” or is there
another relevant provision.

2) Section 16 does not require uniformity of HMO contribution rates and is subject to collective
bargaining. However, as you mentioned, if the School Dept is successful in negotiating different
rates with the different bargaining units, this may create

a funding issue with the Town. Since the Town may decide to adjust the School Dept budget,
depending on the rates

negotiated for the different units. In other words, the Town may decrease the School Dept. budget
to compensate for any additional health insurance cost incurred by the Town.

I would appreciate your response (if possible by Monday) and also the bulletin if your able to find it
re: collective bargaining.

Thanks again,
Josh

Josh Coleman, Esq.
Long & DiPietro

175 Derby Stret, Unit 17
Hingham, MA 02043

Ph: 781.749.0021 Ext. 107
Fax:781.749.1121
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CHAPTER 71 Section 41 Tenure of teachers and superintendents; persons entitled to
professional teacher status; dismissal; review

... A school committee may award a contract to a superintendent of schools or a school
business administrator for periods not exceeding six years which may provide for the
salary, fringe benefits, and other conditions of employment, including but not limited to,
severance pay, relocation expenses, reimbursement for expenses incurred in the
performance of duties or office, liability insurance, and leave for said superintendent or
school business administrator. Nothing in this section shall be construed to prevent a
school committee from voting to employ a superintendent of schools who has completed
three or more years’ service to serve at its discretion.

CHAPTER 41 Section 108N Town manager, administrator, executiversecretary, or
administrative assistant; employment contract

Notwithstanding the provision of any general or special law to the contrary, any city or
town acting through its board of selectmen or city council or mayor with the approval of
the city council, as the case may be, may establish an employment contract for a period of
time to provide for the salary, fringe benefits, and other conditions of employment,
including but not limited to. severance pay, relocation expenses, reimbursement for
expenses incurred in the performances of duties or office, liability insurance, and leave

for its town manager, town administrator, executive secretary, administrative assistant to
the board of selectmen, town accountants, city auditor or city manager, or the person

performing such duties having a different title.

... In addition to the benefits provided municipal employees und_er chapters thirty-two
and thirty-two B, said contract may provide for supplemental retirement and insurance
benefits. ...

CHAPTER 41 Section 1080 Employment contracts for police chiefs and fire chiefs

Section 1080. Any city or town acting through its appointing authority, may establish an
employment contract for the salary, fringe benefits, and other conditions of employment,
including but not limited to. severance pay, relocation expenses, reimbursement for
expenses incurred in the performance of his duties or office, liability insurance,
conditions of discipline, termination, dismissal, and reappointment, performance
standards and leave for its police chief and fire chief, or a person performing such duties
having a different title. In communities where said police chief and fire chief is subject to
the provisions of chapter thirty-one, the provisions of chapter thirty-one shall prevail
when the provisions of this section conflict with the provisions of said chapter thirty-one.

... In addition to the benefits provided municipal employees under chapters thirty-two
and thirty-two B, said contract may provide for supplemental retirement and insurance

benefits. ...
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Massachusetts Department of Revenue Division of Local Services
Alan LeBoviage, Commissioner Gerard D. Perry, Deputy Commissioner

January 30, 2007

Kerry Scott
107 TradeWinds Road
Oak Bluffs, MA 02557-1167

Re: Personal Services Contracts
Qur File No. 2006-189

Dear Ms. Scott:

You have inquired as to which town officers may have personal services
contracts. You provided us with a list of the following such contract positions: town
administrator, police chief, police lieutenant, fire chief, marina manager, highway
superintendent, principal assessor, finance director, waste water manager, town
accountant, library director, information technology manager, water district manager
and water district administrator. You also indicate that some discussion has been made
to provide such contracts for the building official and zoning officer, now in union

positions,

We do not know what you mean precisely when you refer to personal services
contracts. The town’s personnel by-law exempts persons with “professional” services
contracts, and we assume you are referring to such contracts. However, we are not
provided with the terms and conditions of such contracts to know what they may be
providing that is different from contracts with other town employees. Based on what has
been provided, we can only offer the following general information regarding individual
employment (personal service) contracts:

All employees, including elected officials, have employment contracts with the
municipality in which they work for the wages, benefits (health insurance, etc.) and leave
package provided by the municipality as a result of budget appropriations, benefits
provided in the general laws and municipal by-laws or ordinances, and establishment of
a salary or wage under one of the applicable statutory provisions or local by-laws or
ordinances. See Gl. c. 41, §108 (elected officials' salaries fixed by town meeting,
appointed officials’ salaries fixed by the appointing authority), GL c. 41, §108A
(authorizing salary and wage compensation plan by by-law or ordinance) and GL c. 150E
(authorizing collective bargaining agreements). The usual rule, however, is that
individual employment contracts are limited to one year and do not include any special
fringe benefits not otherwise available to other employees. The reason is that

Post Office Box 9569, Boston, MA 02114-9569, Tel: 617-626-2300; Fax: 617-626-2330
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Kerry Scott

Page 2

appropriations for these operating expenses are made annually and no binding contracts
can be made in excess of available appropriations. GL c. 44, §31.

At issue is the ability to enter into a binding contract for more than one year and
provide additional fringe benefits beyond the usual compensation package when an
appropriation funding the entire multi-year package of wages and benefits is not
available at the time the contract is made. There are limited circumstances where multi-
year cmployment contracts are expressly authorized by state law. Collective bargaining
agreements, for example, can be binding up to three years and once approved in the first
year, set the salary and compensation levels for the remaining years. G.L. c. 150E, §7;
Boston Teacher's Union, Local 66 v School Committee of Boston, 386 Mass. 197, 212-13 (1982)
(school committee bound to pay salary increases in second and third years of three year
collective bargaining agreement).

In addition, other statutes authorize special contract authority for particular
officials. Under GL c. 41, §108N, the board of selectmen in a town may enter into special
contracts with certain municipal officers (town managers, town administrators,
executive secretaries, administrative secretaries and town accountants) “for a period of
time”, which may include additional health and retirement benefits, severance pay,
relocation expenses, liability insurance and other special benefits. We have interpreted
the statute as authorizing multi-year contracts for a reasonable period. A similar, but less
generous statute authorizes the appointing authority to give special contracts to police
and fire chiefs (GL c. 41, §1080), but the statute provides no express provision
authorizing multi-year agreements. Another statute authorizes the school committee to
give special multi-year contracts (up to 6 years) with special benefits to school
superintendents and school business managers (GL c. 71, §41).

As a genceral rule, unless one of these exceptions applies, or special legislation has
been provided authorizing them, municipal employment contracts purporting to be for
more than one year would be subject to appropriation in subsequent years of the
contract. That is, they would not be binding in a future year unless an appropriation
sufficient for the purpose has been made in the annual budget. In addition, without
general or special legislation authorizing fringe benefits not generally available to other
lown employees pursuant to a by-law, a significant question may arisc as to the
legitimacy of such benefits.

For example, a town may not gencrally provide additional health insurance or

pension benefits for employees not provided other town employees under GL ¢. 32B or
GL c. 32. Under GL c. 41, §108N and 1080 such additional benefits are specifically

allowed for city and town managers, town administrators, executive secretaries,
accounting officers, police chiefs and fire chiefs. GL c. 41, §21A specifically allows a
town by by-law to provide sick and vacation benefits and other forms of leave. No
officer or board has the inherent authority to negotiate a contract to provide more
favorable leave benefits to a particular employee. A town may also provide specific
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additional fringe benefits in a collective bargaining agreement, in excess of those
provided in a by-law, to the extent they do not conflict with any general laws, GL c.
150E, §7. Any such agreement may also provide benefits in excess of (or less than) those
provided by any general law listed in GL c. 150E, §7(d).

Thus, from your list, it would appear that special personal services contracts could
be provided for the town administrator, police chief and town accountant, under the
statutes described above. Whether such special contracts may be binding in future years
or with added fringe benefits for any of the other officers may depend on the specific
facts and special laws applicable to them.

We are not familiar with the specific local special laws and by-laws of the town
and your question may be better directed to town counsel. We hope this information is

helpful.

Very y yours,

Kathleen Colleary, Chief
Bureau of Municipal Finance Law

KC/GAB
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454 Mass. 63, *; 907 N.E.2d 635, **;
2009 Mass. LEXIS 175, ***; 14 Wage & Hour Cas. 2d (BNA) 1861

ELECTRONIC DATA SYSTEMS CORPORATION vs. ATTORNEY GENERAL &
another.’

1 Division of Administrative Law Appeals (DALA).

SJC-10260

SUPREME JUDICIAL COURT OF MASSACHUSETTS

454 Mass. 63; 907 N.E.2d 635; 2009 Mass. LEXIS 175; 14 Wage & Hour Cas. 2d
(BNA) 1861; 158 Lab. Cas. (CCH) P60,819

February 2, 2009, Argued
June 11, 2009, Decided

PRIOR HISTORY: [***1]}

Suffolk. Civil action commenced in the Superior Court
Department on January 2, 2007. The case was heard by
Nancy Staffier Holtz, J., on a motion for judgment on the
pleadings. The Supreme Judicial Court granted an appli-
cation for direct appellate review.

Elec. Data Sys. Corp. v. AG, 440 Mass. 1020, 798
N.E.2d 273, 2003 Mass. LEXIS 720 (2003)

DISPOSITION: Judgment affirmed.

COUNSEL: Robert P. Morris, for the plaintiff.

Kevin Conroy, Assistant Attorney General (Marsha
Hunter, Assistant Attomey General, with him), for At-
torney General.

The following submitted briefs for amici curiae: Ben
Robbins, Martin J. Newhouse, & Jo Ann Shotwell Kap-
lan, for New England Legal Foundation & others.

Sherley E. Cruz & Cynthia Mark, for Greater Boston
Legal Services.

Philip J. Gordon, for National Employment Lawyers
Association, Massachusetts Chapter,

JUDGES: Present: Marshall, C.J., Ireland, Spina,
Cowin, Cordy, Botsford, & Gaunts, 1J.

OPINION BY: BOTSFORD

OPINION

[**636] |*63] BOTSFORD, J. In this case we re-
tum to the question whether the written vacation pay
policy of the plaintiff, Electronic Data Systems Corpora-
tion (EDS), violates G. L. ¢. 149, § 148 (Wage Act, or §
148), when applied to an employee who is involuntarily
[*64] terminated. See Electronic Data Sys. Corp. v. At-
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torney Gen., 440 Mass. 1020, 798 N.E.2d 273 (2003)
(EDS I). Giving deference to the Attorney General's rea-
sonable [***2] interpretation of the Wage Act and in
agreement with the Superior Court [**637] judge and
the division of administrative law appeals (DALA), we
conclude that the statute requires such an employee to be
paid for unused vacation time remaining at the time of
involuntary discharge; and that because the EDS policy
does not provide for such payment, it contravenes the
Wage Act. We therefore affirm the judgment of the Su-
perior Court. *

2  We acknowledge the amicus brief of New
England Legal Foundation, Associated Industries
of Massachusetts, and Retailers Association of
Massachusetts in support of EDS; and the amicus
briefs of Greater Boston Legal Services and the
National Employment Lawyers Association,
Massachusetts Chapter, in support of the Attor-
ney General.

Background. The facts are not contested. Francis
Tessicini was an employee of EDS or one of its prede-
cessor companies for twenty-one years, from 1984 to
2005. On April 8, 2005, EDS eliminated Tessicini's posi-
tion.

EDS's written vacation pay policy (vacation pay pol-
icy, or policy), as updated on July 30, 2004, provides that
beyond the first year of employment, the amount of an
employee's paid vacation time is based on the number of
full calendar [***3] years he or she has worked for EDS
or one of its predecessor companies. Under the policy, a
person who has been employed for twenty years or more
is eligible for five weeks of paid vacation per calendar
year, to be used by December 31 of that year or lost. *
|*65] The policy further provides that "vacation time is
not earned and does not accrue. If you leave EDS,
whether voluntarily or involuntarily, you will not be paid
for unused vacation time (unless otherwise required by
state law)."
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3 In particular, the policy states:

"After your first calendar year of
employment, you are eligible for
vacation as follows:

"If you have worked for EDS this
number of full calendar years:

You can take this many
days of vacation:

1 year to 9 years

3 weeks per calendar year

10 years to 19 years

4 weeks per calendar year

20 years and beyond

5 weeks per calendar year

"If you are a salaried employee, any unused
vacation expires on December 31 and may not be
carried forward, subject to state law exceptions."”

At the time of his discharge on April 8, Tessicini
had used only one day of vacation in calendar year 2005.
Pursuant to its vacation pay policy, when EDS dis-
charged Tessicini, it did not pay him for any part of his
[***4] unused vacation time. On May 5, 2005, Tessicini
filed a written complaint with the Attomey General's fair
labor division, alleging that EDS owed him vacation
payments under the Wage Act. * The Attormey General
issued a citation that, as amended, required payment of $
1,799.70 to Tessicini, and assessed a civil penalty of $
3,490 for intentional failure to make timely payment of
wages. EDS appealed from the citation to DALA, which
issued a written decision affirming the citation, but cal-
culating the payment owed to Tessicini as § 1,970.95. *
EDS then [**638] sought review of DALA's order in
the Superior Court pursuant to G. L. ¢. 304, § /4. Ruling
on EDS's motion for judgment on the pleadings, a judge
in the Superior Court denied the motion and affirmed
DALA's decision. EDS appealed, and we granted its ap-
plication for direct appellate review.

4 The fair labor division was then known as the
fair labor and business practices division.

5 The payment to Tessicini was calculated by
prorating his five weeks of vacation per year over
the fourteen weeks he had worked, and subtract-
ing the day of vacation he actually took, requiring
EDS to pay his salary for 5.75 vacation days.
EDS does not challenge the [***5] figure arrived
at by DALA as to that payment. EDS does argue,
in a short footnote and without citation, that there
is no basis for the civil penalty assessed. The
footnote does not rise to the level of appellate ar-
gument, and we deem the argument waived. See

Commonwealth v. Lydon, 413 Mass. 309, 317-
318, 597 N.E.2d 36 (1992), citing Mass. R. A, P.
16 (a) (4), as amended, 367 Mass. 921 (1975).

Discussion. Pursuant to G. L. ¢. 304, § 14 (7) (c),
EDS challenges DALA's decision affirming the Attorney
General's citation, and the citation itself, as being based
on an error of law. We review questions of law in admin-
istrative decisions de novo. Belhumeur v. Labor Rela-
tions Comm'n, 432 Mass. 458, 463, 735 N.E.2d 860
(2000), cert. denied, 532 U.S. 904, 121 S. Ct. 1227, 149
L Ed 2d 137 (2001).

The Wage Act provides in pertinent part:

"Every person having employees in his
service shall [*66] pay weekly or bi-
weekly each such employee the wages
carned by him to within six days of the
termination of the pay period during
which the wages were eamed if employed
for five or six days in a calendar week . .
.; and any employee discharged from such
employment shall be paid in full on the
day of his discharge . . . . The_word
‘wages’ shall include any holiday or vaca-
tion payments [***6] due an employee

under an oral or writfen agreement. . .

"No person _shall by a special con-
tract with an employee or by any_other
means exempt himself from this section . .
" (emphasis added).

G. L. c. 149, § 148. The parties offer differing interpreta-
tions of these statutory provisions, EDS argues that be-
cause "vacation payments" under the Wage Act's partial
definition of "wages" are only those "due" under the
terms of an oral or written employment agreement, the

24
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agreement may restrict or limit an employee's right to
those payments without violating the Act's "special con-
tracts" clause. Applying that interpretation to this case,
EDS claims that under the language of § /48, no pay-
ment is "due" Tessicini "under [the] written agreement,”
id., where its policy explicitly provides that employees
leaving EDS on a voluntary or involuntary basis will not
be paid for unused vacation time. The Attorney General,
in turn, argues that, once Tessicini had accumulated va-
cation time according to the vacation pay policy, it be-
came "due” under the definition of "wages," and there-
fore constituted "wages eammed,” which § /48 mandates
must be paid in full on the day of his discharge; the At-
torney [***7] General considers the portion of EDS's
vacation pay policy denying payment for unused vaca-
tion time to constitute an unenforceable "special con-
tract” under the "special contracts" clause of the statute.

In EDS I, which concerned an earlier version of the
EDS vacation pay policy that was worded slightly differ-
ently, the same parties offered the same interpretations of
the Wage Act that they present here. EDS I, 440 Mass. at
1020-1021. At that time, EDS's policy stated, "If you
leave the company, you do not receive vacation pay for
unused vacation time" (emphasis added). /d ar 1020.
Construing the policy against EDS as the drafter, we
|*67] [**639]) concluded that the policy reasonably
could be read to require forfeiture of unused vacation
time only for employees who voluntarily left employ-
ment. /d. at 102]. Because the employee in EDS 7 was
involuntarily terminated, we did not reach the interpre-
tive question whether the Wage Act permits an employer
not to pay an employee for unused vacation time when
he or she is involuntarily terminated. /d at 1021-1022.
Following EDS 1, EDS modified the wording of its pol-
icy to make clear that employees leaving involuntarily
also forfeit unused vacation time. This [***8] case, aris-
ing under the modified policy, presents the question we
earlier left open.

As EDS and the Attorney General recognize, the
critical phrase in § /48 is the partial definition of
"wages": "The word 'wages' shall include any holiday or
vacation payments due an employee under an oral or
written agreement." Given its express reference to what
is "due" to the employee under an "agreement," we begin
with a review of the vacation pay policy itself. As the
Superior Court judge noted, there are contradictions in
the policy. While the policy does state, in connection
with its provision refusing payment for unused vacation
time if an employee leaves or is terminated, that "vaca-
tion time is not earned," the structure of and other lan-
guage in the policy indicate otherwise, The policy states
that employees are eligible for "vacation pay" (emphasis
added) based on the number of hours worked each week,
and, after the first year, ties the number of paid vacation
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weeks for which an employee is eligible to the number of
years the employee "ha[s] worked" for EDS. The clear
import of these provisions is that paid vacation at EDS is
eamed.

Against this background, we tum to the interpretive
task [***9] at hand, namely, the meaning of § 748. We
do not do so in a vacuum. In 1999, pursuant to the Attor-
ney General's exclusive authority to enforce G. L. c. 149,

the Attorney General issued Advisory 99/1, an advisory

regarding the Wage Act's treatment of employers' vaca-
tion policies. ¢ The advisory states:

"Employers who choose to provide paid
vacation to [*68] their employees must
treat those payments like any other wages
under [the Wage Act]. . . . Like wages, the
vacation time promised to an employee is
compensation for services which vests as
the employee's services are rendered.
Upon_separation from employment, em-
plovees must be compensated by their
emplovers for vacation time earmed ‘under
an oral or written agreement.™ /d, at 1,

In a section titled "No Forfeiture of Earned Vacation
Time," the advisory states:

"Since [the Wage Act] provides for the
timely payment of all wages earned, an
employer may not enter into an agreement
with an employee under which the em-
ployee forfeits earned wages, including
vacation payments, Examples of these
agreements are vacation policies that con-
dition the payment of vacation time on
continuous employment |[**640] or that
require that employees provide notices to
quit. [***10] Employees who have per-
formed work and leave or are fired,
whether for cause or not, are entitled to
pay for all the time worked up to the ter-
mination of their employment, including
any earned, unused vacation time pay-
ments." 7d. at 2.

The advisory further provides that an employer may re-
quire employees to "use all of their accumulated vacation
time by a certain period of time or lose all or part of it."
but that:
"Under such policies, the employer
must provide adequate prior notice of the
policy to_employees and must ensure that
employees have a reasonable opportunity
to use the accumulated vacation time
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within the time limits established by the
employer. Otherwise, a cap on accrual or

a 'use it or lose it' policy may result in an

illegal forfeiture of earned wages." /d. at
3.

Finally, the advisory provides that, unless another [*69]
schedule is specified in the agreement, vacation time is
earned according to the time period in which the em-
ployee actually works:
"For example, if an employee is to re-
ceive twelve vacation days 'in a year,' and
the employee voluntarily or involuntarily
terminates his or her employment after ten

months . . . the employee would be enti-
tled to ten vacation days . [***11]..."
Id. at 3-4.

6 The Attorney General's enforcement authority
is granted by G. L. ¢. 23, § 3 (), which reads in
relevant part:

"Notwithstanding any general or
special law to the contrary, the at-
torney general shall have exclu-
sive authority to conduct field in-
vestigations, inspections, and civil
and criminal prosecutions with re-
spect to, and otherwise enforce,
said chapters 149 and laws per-
taining to wages, hours and work-
ing conditions . . . ."

When Advisory 99/1 was issued, substantially
similar language was codified at G. L. ¢. 23, § 1
(b), as appearing in St. 1996, c. 151, § 112.

The duty of statutory interpretation is for the courts,
to be sure, but "[i]nsofar as the Attorney General's office
is the department charged with enforcing the wage and
hour laws, its interpretation of the protections provided
thereunder is entitled to substantial deference, at least
where it is not inconsistent with the plain language of the
statutory provisions." Smith v. Winter Place LLC, 447
Mass. 363, 367-368, 851 N.E.2d 417 (2006) (discussing
Attorney General advisory interpreting G. L. ¢. 149, §
1484). See Felix A. Marino Co. v. Commissioner of La-
bor & Indus., 426 Mass. 458, 460, 689 N.E.2d 495
(1998) (deferring to commissioner [***12] in interpret-
ing ambiguous term in G. L. ¢. 149, § 26).

The Wage Act does not require employers to pro-
vide their employees with paid vacation. As the advisory
reflects, however, the Attorney General interprets the
Wage Act to mean that when an employee does provide
for paid vacation and an employee is entitled to paid va-
cation under the terms of an employment agreement, the
entitlement is another form of compensation, and be-
comes "due” day by day as the employee performs his or
her duties. ’ It can be lost by disuse, but if an employee is
"discharged from . . . employment,” the value of the va-
cation benefit earned up to that date and that would still
be available if the employee remained at the job must be
"paid in full on the day of his discharge." G. L. c. 149, §
148,

7 The judge emphasized the fact that vacation
time under EDS's policy is "based on the nuntber
of full calendar years {the employee has] worked
for EDS," in holding that vacation time was
"earned." Although that fact supports the conclu-
sion that EDS views vacation time as compensa-
tion for work done, it is not necessary to the out-
come. The key point, as the Attorney General's
1999 advisory states, is that "vacation time prom-
ised [***13] to an employee is compensation for
services which vests as the employee's services
are rendered." Advisory 99/1, at 1.

[*70] EDS argues that the Attorney General's in-
terpretation of § /48 is unreasonable for several reasons.
First, EDS asserts that "the Wage Act is merely the
method by which private agreements regarding vacation
policies may be enforced,” [**641] and therefore that
the provision of the Wage Act dealing with vacation
payments as "wages" comes into play only where an em-
ployer violates its own policy. We do not agree. The
Wage Act is intended to protect employees and their
right to wages. See Wiedmann v. The Bradford Group,
Inc., 444 Mass. 698, 703, 831 N.E.2d 304 (2005), Boston
Police Patrolmen's Ass'n v. Boston, 435 Mass. 718, 720,
761 N.E.2d 479 (2002) (clear purpose of Wage Act is to
prevent unreasonable detention of wages). See also
Cumpata v. Blue Cross Blue Shield of Mass., Inc., 113 F.
Supp. 2d 164, 168 (D. Mass. 2000) (Wage Act "meant to
protect employees from the dictates and whims of
shrewd employers"). As its "special contracts" clause
recognizes, the Wage Act would have little value if em-
ployers could exempt themselves simply by drafting con-
tracts that placed compensation outside its bounds -- as
EDS [***14] attempted to do, when it stated that "vaca-
tion time is not earned."

EDS also contends that the legislative history of the
Wage Act reveals a clear intent not to require vacation
payments on termination unless the particular employ-
ment agreement so stipulates. The language in the Wage
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Act partially defining "wages" and addressing vacation
payments was added in 1966. St. 1966, c. 319. EDS
points out, correctly, that 1966 House Doc. No. 199,
proposing to add to § /48 the language, “[t]he term
‘wages' shall include any holiday or vacation payments
due an employee" was initially rejected, and then was
accepted with the modifying language "under an agree-
ment oral or written" inserted. See 1966 House J. 1211~
1212, 1441. Contrary to EDS, we derive no clear guid-
ance from this sparse historical record. The addition of
the modifying phrase may well have been considered
necessary to clarify that the "holiday or vacation pay-
ments" amendment to the Wage Act did not create an
independent statutory duty to provide paid holiday or
vacation time, or that an employer could provide for paid
holiday or vacation benefits to its employees in oral as
well as written employment agreements, Certainly, this
legislative [***15] history in itself does not evince a
clear intent to allow employers free rein to deny or con-
dition eamed "vacation payments” in any [*71] way
they choose, so long as they include the language to do
50 in an employment agreement.

EDS further argues that the Attorney General's posi-
tion is incompatible with the policy, included within the
same advisory, that an employer may require employees
to "use all of their accumulated vacation time by a cer-
tain_period of time or lose all or part of it." Advisory
99/1, at 3. In EDS's view, this position shows that the
Attorney General did not consider entitlement to paid
vacation time to be the equivalent of earned wages, or
else it could not be lost if unused. However, as quoted
previously, the advisory permits loss of accrued vacation

time only where the employee has a reasonable opportu-
nity to use (and be paid for) that time, /d. The Attorney
General has therefore adopted a consistent view that an
emplovee earns, by his or her service, the right to take
paid vacation; the employee may lose the right through

voluntary nonuse, but if an employer interferes with the
employee's ability to use it, for example by discharging

the emplovee. the employer must [***16] pay the value

of the earned vacation.

The Attorney General's interpretation is not the only

meaning that could be attached to the phrase “vacation
ayments due . . . under an [employment] agreement” in

& 148. For example, the term "vacation payments" could
refer exclusively to payment for vacation already taken
and not include payment for unused vacation time at
termination. However, the [**642] Attomey General's
reading of § /48 is a reasonable one, at least as applied to
an employee who, like Tessicini, has earned and is enti-
tled to paid vacation time under the terms of his em-
ployment agreement and who is involuntarily "dis-

charpged.” Accordingly, we defer to her interpretation.
See Smith v. Winter Place LLC, 447 Mass. at 367-368;

Felix A. Marino Co, v. Commissioner of Labor & Indus.,
426 Mass. at 461 (deferring to implementing agency's
definition where statutory term was "“ambiguous” and
"fairly debatable"). We do not reach the question
whether the Wage Act requires an employee who leaves
a job voluntarily, with earned vacation time unused, to

be paid for that earned and unused vacation time.
Judgment affirmed.
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Brian Parow, individually and on behalf of a class of persons similarly situated v.
Richard Howard, in his official capacity as Mayor of the City of Malden et al.

02-1403-A

SUPERIOR COURT OF MASSACHUSETTS, AT MIDDLESEX

17 Mass. L. Rep. 149; 2003 Mass. Super. LEXIS 428

November 12, 2003, Decided

DISPOSITION: Summary judgment granted.

JUDGES: [*1]) R. Malcolm Graham, Justice of the Su-
perior Court.

OPINION BY: R. Malcolm Graham

OPINION

MEMORANDUM OF DECISION AND ORDER
ON PLAINTIFFS' MOTION FOR SUMMARY JUDG-
MENT

Plaintiff, Brian Parow, individually and on behalf of
the uniformed fire fighters in the City of Malden (City)
filed this class action alleging that the defendants, Rich-
ard Howard and the City (sometimes referred to herein-
after as the Defendants), have instituted a policy of de-
laying payments of overtime to the Plaintiffs in violation
of G.L.c. 149, Sec. 148, thus entitling them to damages
and injunctive relief. The Defendants claim that any
damages suffered by the affected firefighters are de
minimis, and deny the claim that the Defendants adopted
a longstanding policy of violating G.L.c. 148. After hear-
ing, this Court grants summary judgment in favor of the
Plaintiffs,

FACTS

The facts as viewed in the light most favorable to the
nonmoving Defendants, as contained in the summary
judgment record, are as follows.

1. Plaintiff, Brian Parow, is 2 uniformed fire fighter
for the Defendant, City. He has worked numerous over-
time shifts for the City over the three years preceding the
filing of this lawsuit [*2] on April 3, 2002. He brings
this case individually and on behalf of a class of persons
similarly situated. The class consists of Malden fire
fighters and officers who have worked overtime shifis
and who have not been paid wages for their overtime in a
timely fashion. The class meets all of the requirements of
Rule 23 of the Massachusetts Rules af Civil Procedure.
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2. Defendant City is a duly incorporated municipal-
ity of approximately 50,000 residents within the Com-
monwealth of Massachusetts, and is responsible for
maintaining the Fire Department. During the period rele-
vant to Plaintiffs' complaint, the City employed ap-
proximately 120 firefighters who were represented by
IAFF Local 902 (Union). Defendant Richard Howard is
the duly-elected Mayor of the City. In that capacity he is
responsible for the overall administration of the Fire De-
partment and, in particular, for requesting sufficient ap-
propriations to pay for overtime worked by Plaintiffs,

3. Plaintiffs generally work one of two work sched-
ules: (1) officers and fire fighters assigned to fire stations
work two separate twenty-four-hour shifts every eight
days; and (2) officers and fire fighters assigned to fire
prevention positions [*3] work four or five shifts per
week. Plaintiffs' pay period runs from Sunday through
Saturday; they are paid on the Thursday following the
pay period.

In compliance with G.L.c. 48, §§ 58C and 58D, City
fire fighters are compensated overtime pay at a rate of
one and one-half times their regular rate for work in ex-
cess of 42 hours in a week. Each plaintiff received
eamed overtime compensation during the course of his
employment, and each fire fighter was compensated at
the stated overtime rate.

4. As of the date of the Plaintiffs' Complaint, no fire
fighter in the City was due overtime pay for the period of
April 2, 1999 through April 3, 2002, However, on hun-
dreds of occasions during the three years preceding the
filing of the instant lawsuit, the City did not pay Plain-
tiffs for the overtime worked within seven days after the
pay period during which the Plaintiffs worked overtime.
In most cases, the delayed overtime payments represent
four (4) to twelve (12) hours per employee.

In some cases, members of the class of Plaintiffs
waited three or more months before receiving payment
for overtime work. Defendants acknowledge that a lim-
ited [*4] number of fire fighters experienced delay in
receiving overtime compensation, but note that all over-
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time due .was paid by the time the Plaintiffs filed this
action,

5. Despite repeated demands made upon the Defen-
dants by the Union, on numerous occasions during the
period following the filing of the Complaint at bar, the
City failed to pay Plaintiffs for their overtime within
seven days after the pay period during which they
worked the overtime. A detailed summary of the delays
in payment of overtime compensation suffered by the
Plaintiffs is set forth in the uncontested affidavit of Plain-
tiff, dated March 5, 2003 which is incorporated herein by
reference,

DISCUSSION
A. Summary Judgment Standard

Summary judgment shall be granted where there are no
genuine issues of material fact, and the moving party is
entitled to judgment as a matter of law. Mass.R.Civ.P.
56(c); Lumbermens Mut. Cas. Co. v. Offices Unlimited,
Inc., 419 Mass. 462, 465, 645 N.E2d 1165 (1995);
Community Nat'l Bank v. Dawes, 369 Mass. 550, 353,
340 N.E.2d 877 (1976); Massachusetts Mun. Wholesale
Elec. Co. v. Springfield, 49 Mass.App.Ct. 108, 109, 726
N.E.2d 973 (2000).

B. Payment of Earned Overtime [*S] Under G.L.c.
149, § 148.

General Laws c. 48, § 58D, provides that fire fight-
ers, including Plaintiffs, may not be required to work
more than forty-two (42) hours per week. Moreover,
G.Lc 48, § 58C provides that any fire fighter who in
fact works more than 42 hours on average in a week shall
be paid overtime for such work, at a time not less than
one and one-half his basic hourly rate of compensation,
unless, in the alternative, such individual elects to be
given time off in lieu of additional pay. Hence, Massa-
chusetts law requires public employers to pay fire fight-
ers overtime pay (one and one-half the basic hourly rate)
for all hours of work in excess of 42 hours in a week.

Furthermore, G.L.c. 149, § 148 provides, in relevant
part, that an employee who has earned wages must be
paid such wages within seven (7) days of the termination
of the pay period during which such wages were earned.

Every person having employees in his service shall
pay weekly or bi-weekly each such employee the wages
earned by him within six days of the termination of the
pay period during which the [*6] wages were eamed if
employed for five or six days in a calendar week, or to
within seven days of termination of the pay period during
which the wages were earned if such employee is em-
played seven days in a calendar week, or in the case of
an employee who has worked for a period of less than
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five days, hereinafter called a casual employee, shall,
within seven days after the termination of such period,
pay the wages earned by such casual employee during
such period, but any employee leaving his employment
shall be paid in full on the following regular pay day,
and, in the absence of a regular pay day, on the following
Saturday; . .

G.L.c. 149, § 148 (emphasis added).

The Legislature enacted Section 7148 to limit "the in-
terval between the completion of a work week and the
payday on which the wages earned in that week will be
paid." American Mutual Liab. Ins. Co. v. Comm'r of
Labor & Industries, 340 Mass. 144, 145, 163 N.E.2d 19
(1959). The statute sought "primarily to prevent unrea-
sonable detention of wages . . . The cure which the Leg-
islature prescribed for the evil noted was to require regu-
lar and frequent payment . . . Payment long in arrears
[*7] could mean . . . dissipation on payday of a large
part of the accumulation sums by irresponsible employ-
ees with consequent adverse effect on family and com-
munity. The statutory remedy met this possible evil." 7d.
at 147 (emphasis in original) (citations omitted). The
Legislature deemed it important that employees receive
wages regularly and promptly after they had been earned,
Mutual Loan Co. v. Martell, 200 Mass. 482, 485, 86 N.E.
916 (1909).

Defendants argue that the purpose of the statute is to
protect employees from themselves, not to function as a
procedural mechanism by which the Plaintiffs may bene-
fit without suffering tangible harm. They further argue,
and this Court concludes, that the Plaintiffs have failed to
prove that Defendants deprived fire fighters of overtime
pay pursuant to a "long standing policy" that violated
G.Lc 149, § 148. Several hundred fire fighters were
paid on time, and there is no evidence presented that the
City regularly issued overtime payments to fire fighters
consisting of excessively large lump sum payments. Fi-
nally, the Defendants argue that because (1) the delayed
overtime payments were small (mainly [*8} consisting
of four (4) to twelve (12) hours per fire fighter) and (2)
all fire fighters ultimately received any compensation
due them, the Defendants acted reasonably and the fire
fighters' damages are minimal.

However, the clear intent of the statute is to require
the timely payment of wages, American Mut. Liab. Ins.
Co., 340 Mass. at 147, and the Defendants acknowledge
that they have repeatedly failed to do so with respect to
Plaintiffs' overtime wages. Section 150 of G.L.c. 149 sets
forth a limited number of defenses that an employer may
raise to avoid liability thereunder. Late payment is not
among those defenses. Defendants could only avoid li-
ability by showing that they had actually paid Plaintiffs'
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earned overtime wages in the time permitted under Sec-
tion 148. The Defendants cannot meet this standard.

Moreover, there is no support, factually or legally,
for the Defendants' de minimis argument. First, a failure
to pay Plaintiffs' earned overtime wages for months is
never de minimis. Second, the statute does not provide
such a defense. Rather, the statute mandates prompt
payment of wages in the time permitted, regardless of the
amount.

In the case at [*9] bar, Defendants have consistently
violated G.L.c. 149, § 148, by failing to pay Plaintiffs
their earned overtime wages within seven days of the
termination of the pay period in which they worked the
overtime. Moreover, Defendants have knowingly vio-
lated the statute. Even after the case at bar was filed,
Defendants failed to pay the Plaintiffs for overtime
worked within the period required by statute.

C. DAMAGES

Plaintiffs contend that pursuant to G.L.c. 149, § 150,
a Court finding of a violation of Section /48 mandates an
award of treble damages plus attorneys fees and costs.
Defendants argue that whether such damages are appro-
priate is determined by the court's discretion. Pursuant to
G.L.c. 149, § 150, Plaintiffs claiming to be aggrieved by
a violation of § /48 may prosecute an action for dam-
ages, including an award of treble damages, "for any loss
of wages and other benefits" and attorneys fees and
costs:

Any employee claiming to be aggrieved by a viola-
tion of section one hundred and forty-eight . . . may . ..
institute and prosecute . . . a civil action for injunctive
relief and any damages [*10] incurred, including treble
damages for any loss of wages and other benefits. An
employee so aggrieved and who prevails in such an ac-
tion shall be entitled to an award of the costs of the liti-
gation and reasonable attorney fees.

Indeed, some Courts have interpreted the language in §
150 to require the award of treble damages, attorneys
fees and costs, See Gibbs v. Archie, 2002 Mass.App.Div.
205 (2000); Bollen v. Camp Kingsmont, 2000 Mass.
App. Div. 56 (2000); Chiappetta v. Lyons, 1999 Mass.
App. Div. 276 (1999). However, this Court determines
that whether such an award is mandatory or discretionary
need not be addressed here. That issue is irrelevant be-
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cause this Court concludes that, even if discretionary,
treble damages are warranted. Although the actions of
the Defendants cannot be described as outrageous and
stemming from an evil motive, their actions were will-
fully indifferent to the Plaintiffs' rights.

This Court determines that damages are to be
awarded to the Plaintiffs based on the interest (calculated
at a rate of twelve percent per annum) earned on the
overtime wages for the time period beginning when the
wages [*11] were unlawfully withheld until payment
was received. G.L.c. 231, § 6C. This interest is to be
trebled pursuant to G.L.c. 149, § 150. Plaintiffs are also
awarded the costs of litigation and reasonable attorney
fees, the amount of which must be determined at a sub-
sequent hearing.

D. Injunctive Relief

In violation of G.L.c. 149, § 148, Defendants have
failed to pay Plaintiffs, even after this lawsuit was insti-
tuted, for earned overtime wages within seven days after
the pay period in which the Plaintiffs earned the over-
time. Accordingly, this Court enters an order perma-
nently enjoining Defendants from continuing this unlaw-
ful conduct.

CONCLUSION AND ORDER

For the foregoing reasons, this Court ORDERS that
Plaintiffs' motion for summary judgment is ALLOWED
and enters an award for:

(a) Permanent injunctive relief, barring Defendants
from continuing to violate G.L.c. 149, § 148;

(b) treble damages on the amount of all interest (cal-
culated at a rate of twelve percent per annum) carned on
the overtime wages for the time period beginning when
the wages were unlawfully [*12] withheld until payment
was received; and

(c) reasonable attorneys fees and costs and prejudg-
ment interest.

BY THE COURT:

R. Malcolm Graham

Justice of the Superior Court
Date: November 12, 2003
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Renato Souto and others similarly situated v. Sovereign Realty Associates, Ltd. et al.

Docket Number: 05-01281

SUPERIOR COURT OF MASSACHUSETTS, AT MIDDLESEX
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December 14, 2007, Decided

JUDGES: [*1] Thayer Fremont-Smith, Justice of the
Superior Court.

OPINION BY: Thayer Fremont-Smith
OPINION

MEMORANDUM OF DECISION AND ORDER ON
MOTION FOR SUMMARY JUDGMENT

Upon filing, this action was removed to the United
States District Court in the District Court of Massachu-
setts. There, Souto sought to recover unpaid wages
against Sovereign Realty Associates, Ltd. ("Sovereign")
and its president, Stuart Roffman ("Roffman"), for Sov-
ereign's alleged violations of the Fair Labor Standards
Act ("FLSA"), violations of Massachusetts General Law
Chapters 149 and 15/, breach of contract, fraud, and
promissory estoppel. Sovereign subsequently moved for
judgment on the pleadings on portions of Count I, I1, III,
IV, VII and moved to strike Count Il of Souto's com-
plaint. Souto then moved to amend his complaint. The
District Court allowed both of Sovereign's motions and
denied Souto's motion. Consequently, all that remains
before the Court is Souto's claim for unpaid wages ' un-
der the Massachusetts Wage Act, G.L.c. 149, §148, as
asserted in Count I of Souto's complaint, *

1 These encompass regular and overtime wages,
as well as compensation for unused vacation, per-
sonal, and sick time.

2 The pleadings subsequent to the complaint
[*2] were filed in the Federal District Court, so
are not docketed in this case. The file of this case,
however, does contain a copy of the summary
judgment pleadings, which are referenced in this
memorandum.

BACKGROUND

The following facts, taken largely from a Memoran-
dum issued by the United States District Court in the
District Court of Massachusetts form the basis for
Souto's action. Souto worked as a maintenance repair-

man for Sovereign from 1994 until July 3, 2002. In 1998,
Sovereign agreed, through Roffman, to sponsor Souto's
Application for Labor Certification. Thereafter, Roffman
forced Souto to perform tasks beyond the duties of his
job, including wearing a pager twenty-four hours a day,
seven days a week and performing Roffman's personal
chores. Roffman and other Sovereign managerial em-
ployees treated Souto poorly, called him names, and hu-
miliated him in front of other Sovereign employees. As a
result of this treatment, Souto contacted the Massachu-
setts Division of Employment and Training, On July 3,
2002, Sovereign terminated Souto's employment. Souto
filed this action with the Court on April 13, 2005.

DISCUSSION

Summary judgment is appropriate where there is no
genuine issue of [*3] material fact and the moving party
is entitled to a judgment as a matter of law.
Mass.R.Civ.P, 56(c); Cassesso v. Comm'r of Corr., 390
Mass. 419, 422, 456 N.E.2d 1123 (1983); Cmty. Nat'l
Bank v. Dawes, 369 Mass. 550, 553, 340 N.E.2d 8§77
(1976). The moving party must affirmatively demon-
strate that there is no genuine issue of material fact on
each relevant issue. Pederson v. Time, Inc., 404 Mass.
14,17, 532 NE.2d 1211 (1989). A "material fact" is one
that might affect the outcome of the suit under the appli-
cable law. Mulvihill v. The Top-Flite Golf Co., 335 F.3d
15, 19 (Ist Cir. 2003). "Genuine" means that the evi-
dence would permit a reasonable fact finder to resolve
the point in favor of the nonmovant. /d.

If the moving party does not bear the burden of
proof at trial, it must either: 1) submit affirmative evi-
dence negating an essential element of the non-moving
party's claim; or 2) demonstrate that the non-moving
party's evidence is insufficient to establish its claim.
Kourouvacilis v. General Motors Corp., 410 Mass. 706,
711, 575 N.E.2d 734 (1991). The non-moving party may
not defeat the motion for summary judgment by resting
merely on the allegations and denials of its pleadings, but
must set forth specific facts with affidavits, deposition
testimony, [*4] answers to interrogatories, or admissions
on file showing that there is a genuine issue for trial.
Mass.R.Civ.P. 56(e). The Court will interpret all infer-
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ences in the light most favorable to the non-moving
party. Blare v. Husky Injection Molding Sys. Boston,
Inc., 419 Mass. 437, 438, 646 N.E.2d 111 (1995).

G.Lc. 149, §148, in pertinent part, provides that
“every person having employees in his service shall pay
weekly or bi-weekly each such employee the wages
earned by him to within six days of the termination of the
pay period during which the wages were eamned if em-
ployed for five or six days in a calendar week, or within
seven days of the pay period during which the wages
were earned if such employee is employed seven days in
a calendar week." The Massachusetts legislature enacted
this statute "to limit 'the interval between the completion
of a work week and the payday on which the wages
earned in that week will be paid.' " Parow v. Howard, 17
Mass. L. Rptr. 149, 150 (Mass.Super. 2003) [17 Mass. L.
Rptr. 149] (quoting American Mutual Liab. Ins. Co. v.
Comm'r of Labor & Industries, 340 Mass. 144, 145, 163
N.E.2d 19 (1959)) [11 Mass. L. Rptr. 52]. In furtherance
of this purpose, the Massachusetts Legislature also [*5]
enacted G.L.c. 149, §150, which authorizes an aggrieved
employee to bring a civil action within three years
against an employer who fails to comply with the re-
quirements of G.L.c. 149, §148.

1. Regular Wages

Souto alleges that Sovereign represented to the Gov-
ernment in his Application for Labor Certification that it
was paying him $ 15.53 per hour. It is this allegation
which serves as the basis for Souto's claim for unpaid
regular wages. In its motion for summary judgment,
Sovereign argues that it was Souto's immigration attor-
ney that made this representation to the government, and
that Souto has failed to show that Sovereign agreed to or
was even aware of this representation. Souto, however,
has not set forth specific facts with affidavits, deposition
testimony, answers to interrogatories, or admissions on
file showing that Sovereign represented to the Govern-
ment in his Application for Labor Certification that it
was paying him $ 15.53 per hour. In fact, Souto demon-
strates through his own deposition testimony that he un-
derstood that Sovereign would pay him $ 10.00 per hour
and that Sovereign refused to pay him more. Accord-
ingly, the Court ALLOWS Sovereign's motion with re-
gard to Souto's [*6] claim for unpaid regular wages.

II. Overtime Wages

In addition to regular wages, Souto seeks recovery
of overtime wages. Souto alleges that he worked on av-
erage 55-60 hours per week, but was never paid for more
than 40 hours per week. Recognizing that the District
Court dismissed as time-barred his claim for wages at the
overtime premium under G.L.c. 151, §14 (which has a
two-year statute of limitations), Souto claims that he is

still entitled to recover his regular wages for all hours
worked under G.L.c. 149, $148, for which the statute of
limitations is three years. In its motion for summary
judgment, Sovereign argues that G.L.c. 151, §]A4, which
provides for "time and one-half" for hours worked over
forty hours per week, is the sole vehicle for recovery of
overtime wages; as such, Souto is precluded from recov-
ering overtime wages at any rate, premium or regular. To
the contrary, Massachusetts courts have recognized that
wages at the employee's regular rate for time worked in
excess of his normal hours are "wages" nonetheless for
purposes of G.L.c. 149, §148. Parow v. Howard, 17
Mass. L. Rep. 149, 2003 WL 23163114, *3 (Mass.Super.)
(allowing recovery of overtime wages under G.L.c. /49,
$148), Charles v. Roads Corp., 11 Mass. L. Rptr. 52,
1999 WL 1203754, *3 (Mass.Super.) [*7] (finding sal-
ary owed to employee for hours worked is an hourly
wage regardless of characterization as overtime or oth-
erwise).

Additionally, Sovereign argues in its motion for
summary judgment that regardless of whether overtime
wages are recoverable under G.L.c. 149, §148, Souto did
not work additional hours, and that Souto's inability to
state when he actually worked overtime precludes recov-
ery. However, Souto's allegation that he worked on aver-
age 55-60 hours per week is supported by his own depo-
sition testimony and an affidavit submitted by his former
supervisor, Lawerence Dorsey ("Dorsey"). Thus, there is
a genuine issue of material fact as to the number of hours
that Souto worked. Accordingly, the Court DENIES
Sovereign's motion with regard to Souto's claim for un-
paid regular wages.

Sovereign also argues that the record conclusively
establishes that Souto agreed to work for § 400 per week
regardless of the number of hours he actually worked.
However, there is no evidence in the record that Souto
agreed to work for $§ 400 per week regardless of the
number of hours he actually worked.

II. Vacation, Personal, and Sick Time

In addition to regular and overtime wages, Souto
seeks to recover [*8] compensation for unused vacation,
personal, and sick time. In his complaint, Souto alleged
that he is owed wages for five sick days, five personal
days, and four weeks of vacation per year. Sovereign
argues in its motion for summary judgment that Souto's
claim for compensation for unused vacation time under
G.Lc 149, §148 is time-barred and, in the alternative,
that there is no statute or regulation that requires an em-
ployer to grant his employee vacation time. It further
contends that an employee has no right to bank such va-
cation time.
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The first of these arguments is without merit, as the
timeliness of Souto’s claim under G.L.c. 149, §148 has
already been determined in Souto's favor by the Federal
District Court. And while there is no Massachusetts stat-
ute or regulation that requires an employer to grant his
employee vacation time, "employers who choose to pro-
vide paid vacation to their employees must treat those
payments like any other wages under G.L.c. 149, §148."
Office of the Attorney General, "Advisory 99/1, An Ad-
visory from the Attorney General's Fair Labor Practices
Division on Vacation Policies" (1999) (citing Massachu-
setts v. Marash, 409 U.S. 107 (1989)). In Massachusetts,
[*9] employers must compensate employees for vacation
time earmed under an oral or written agreement upon
separation from employment. G L.c. 149, §148.

Souto maintains, through his own deposition testi-
mony and Dorsey's affidavit, that employees of Sover-
eign would customarily receive sick, personal, and vaca-
tion days as a benefit of their employment. Souto's depo-
sition testimony and Dorsey's affidavit also form the ba-
sis for Souto's claim .that he took very little time off
while working for Sovereign. It would seem that Sover-
eign is in agreement as to the existence of a vacation
policy, as evidenced by the deposition testimony of both
Roffman and Lee Torrey ("Torrey"), a Sovereign em-
ployee. However, there is no agreement between the par-
ties as to the actual terms of the policy. This disagree-
ment, together with the dispute as to how much vacation
time Souto took, is sufficient to create a genuine issue of
material fact. Accordingly, the Court DENIES Sover-
eign's motion with regard to Souto's claim for compensa-
tion for unused vacation time.
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As to Souto's claim for compensation for unused
personal and sick time, G.L.c. 149, §148 provides only
for recovery of accrued wages, vacation, and commission
[*10] to be paid an employee. G.L.c. 149, §148. As such,
Souto is not entitled to recover compensation for per-
sonal and sick time under this statute absent express
agreement. Dickens-Berry v. Greenery Rehabilitation
and Skilled Nursing Ctr., 1993 Mass. Super. LEXIS 57,
1993 WL 818564 (Mass.Super.}. Because Souto has
failed to produce evidence of any such agreement, the
Court ALLOWS Sovereign's motion for summary judg-
ment with regard to Souto's claim for compensation for
unused personal and sick time,

ORDER

After hearing and consideration of the parties' writ-
ten submissions, the Court ALLOWS Sovereign and
Roffman’s motion for summary judgment as to the re-
maining count (Count I) with regard to Souto's claim for
regular wages and compensation for unused personal and
sick time but DENIES Sovereign and Roffman's motion
for summary judgment as to the remaining count (Count
I) with regard to Souto's claim for overtime wages at his
regular hourly rate and compensation for unused vaca-
tion time.

Thayer Fremont-Smith
Justice of the Superior Court
Dated: December 14, 2007



From: Blau, Gary on behalf-of DOR DLS Law
Sent: Friday, June 11,2010 11:31 AM

To: 'Smith, Diane'

Ce: Nelson, Andrew S.

Subject: 2010-750 - Marlborough - Payment of wages
Diane:

Many cities and towns face this same dilemma, although most will at least appropriate amounts
expected to become due during the fiscal year. Some municipalities may also appropriate funds
into special purpose accounts that do not close out at year's end and will allow for payment of these
obligations even if insufficient funds are available to cover them in the annual line items. Note also
that House Bill 1978 has been ordered to a third reading in the House of Representatives and if
enacted would add a new section 13D to chapter 40 of the General Laws, authorizing a reserve fund
for accrued liabilities for compensated absences such as sick and vacation buybacks. However, for
purposes of this response | will assume that when at least some employees leave the employ of the
city, the employee becomes entitled to some buy back benefits. If the employee voluntarily leaves,
M.G.L. c. 149, §148 requires that the employee be paid in full on the following regular payday, and if
the employee is terminated involuntarily, he is entitled to payment in full on the day of his discharge.
Failure to comply with the requirements of that provision may subject the particular city officials
responsible for the delay to criminal liability, unless the payment was prevented through no fault of
such officers, and may also subject the city to civil liability. Failure to comply could easily lead to a
triple damage award against the city under M.G.L. ¢. 149, §150. You may want to discuss the
repercussions of failure to pay within the timeframes of the statute and whether that would subject
municipal officials or the municipality to penalties with your city solicitor, or the attorney general, who
has the responsibility to prosecute criminal complaints against employers not complying with the
requirements of this law.

That being said, it is not clear that the benefit must be paid immediately upon the discontinuance of
employment. This may depend on how the buyback is structured by ordinance or collective
bargaining agreement. A past practice of short delays in paying the obligation may in the case of
collective bargaining employees have a binding application, such that the obligation to pay does not
arise as of the next pay period. That should also be discussed with your city solicitor and possibly the
Attorney General's office, which enforces the prompt payment of wage law. In addition to the state
law, | understand the Federal Fair Labor Standards Act may have some application if payment is
delayed. You may need to consult the the US Department of Labor, Wages and Hours Division to
ascertain whether you have any obligations under that statute to pay within any particular time period.

If no accommodation can be made to delay payments to a time when the city council may make
transfers, there may be a technical inability for the city to pay, depending on whether there is
sufficient unencumbered funds in the salary accounts to pay the benefits. For example, assuming the
person leaves the city's employ early in the fiscal year, there may be sufficient unencumbered funds
to cover the obligation at the time, or at least time for the city to take steps either to increase the
appropriation by transfer or make staff reductions to free up sufficient funds to complete the year. If
the employee leaves service late in the year after all other funds have either been committed or paid,
the department head and auditor may be faced with the dilemma. There is no statutory provision
allowing the city to pay the obligations in the absence of an appropriation to fund it. Compare this
with statutes providing authority to pay without appropriation for unemployment benefits (M.G.L. ¢.
151A, §14A), group insurance premiums (M.G.L. ¢. 32B, §3), final court judgments and Division of
Industrial Accident awards (M.G.L. c. 44, §31). Thus, as city auditor, you may have to decide whether
to withhold payment of the buy back until an appropriation has been made by transfer or otherwise
and face potential criminal punishment or treble damage civil liability for the city, or to pay the benefits
in the absence of a sufficient unencumbered appropriation, in violation of the municipal finance law.

Again, | recommend you consult with your city solicitor and the attorney general's office to determine
a solution to this apparent conflict in the faw.

[ hope this addresses your concerns.
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Gary A. Blau, Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569

Boston, MA 02114-9569
617-626-2400
blau@dor.state.ma.us

This e-mail response is intended to provide general information about the application of municipal tax
and finance laws and Department of Revenue policies and procedures. It is not a public written
statement, as defined in 830 CMR 62C.3.1, and does not state the official position of the Department
on the interpretation of the laws pertaining to local taxes and finance. It should be considered
informational only.

From: Smith, Diane [mailto:dsmith@marlborough-ma.gov]
Sent: Thursday, June 10, 2010 3:34 PM

To: DOR DLS Law

Cc: Nelson, Andrew S.

Subject: Payment of wages

The City of Marlborough’s budget is approved by line item. These line items are very detailed within
each department, ie. City Auditor, Sick Leave Buy Back, Longevity, etc. It has been recommended by
DOR to adopt an abbreviated budget format for all departments. This was accepted for a couple of
years but the City Council felt that they did not have enough control so we reverted back to the old
ways.

My dilemma is this..........when employees leave they are entitled to accrued vacation and sick leave
buy back. In the past the employee was paid what was due and be on their way. Sometimes the
individual line items would be thrown into deficit because the departure was unexpected. A transfer
request would be sent down on the next agenda and eventually approved. This year the Council
made it known that they did not want any payroll line items going into deficit for any reason. They
wanted to see the transfer request beforehand, not after the fact. Some have stated that | am
breaking the law for allowing this to happen.

| need input as how to better handle this. Because of the Council’s wishes we have not been paying
exiting employees what they are owed until a transfer has been approved. This is a huge headache
and can take up-until 2 months!. The Personnel Director just brought to our attention that we are
violating Massachusett’s wage and hours laws. We have been lucky so far that we haven’t been
sued.

Any help would be greatly appreciated!
Diane Smith

City Auditor
City of Marlborough
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From: Blau, Gary

Sent: Thursday, December 09, 2004 10:20 AM
To: 'D Thibaudeau Town of Dudley Account'
Subject: Sick Leave Buyback for Elected Officials

Deborah A. Thibaudeau
Town Accountant
Town of Dudley

Re: Sick Leave Buyback for Elected Officials
Our File 2004-483

The issue of application of sick leave buyback, or even just sick leave, to elected officials is not
specifically covered in the general laws. GL ¢. 41, §111B provides a minimum 15 days of sick
leave annually to foremen, laborers, workmen & mechanics in any community that accepts the
statute, but it does not apply to elected officials. GL ¢. 40, §21A specifically authorizes a town by

by-law to establish the days of leave without loss of pay, including sick leave, for any or all
employees, except those appointed by the school committee. While elected officials are

sometimes considered town "employees"”, we think there is some doubt that any such by-law
could cover elected officers, as more fully discussed below.

The compensation of elected officials must be fixed by town meeting vote annually under GL c.
41, §108. Unlike other town employees, however, the right to receive a salary as an elected
official has sometimes been considered an incident of holding the office and elected officials are
not expected to work a specific number of regular hours to receive their pay. See Bell v.
Treasurer of Cambridge, 310 Mass. 484, 486-7 (1941) and cases cited. Nevertheless, failure to
perform the duties altogether has been held to bar receipt of compensation. Bell, supra at 486-9
(where mayor was unable to perform his duties while incarcerated). In other cases, temporary
absence of a public official due to vacation or sickness did not bar receipt of salary during the
period of absence. See Paris v. Hiram, 12 Mass. 262 (1815), Barre v. Greenwich, 18 Mass. 129
(1822) & Bell, supra. Thus, sick leave entitlement could be considered superfluous for an elected
official.

Sick leave buyback for elected officials is an even more questionable benefit, given that GL ¢, 41,
§108 requires that the salary be fixed annually by vote of town meeting. Payment of additional
amounts as a form of bonus for not taking sick leave in future years would appear to be in
viotation of that provision. Given that elected officials do not appear to be entitled to sick time,
accumulation of sick time would also appear to be invalid. Indeed, a powerful argument may be
made that sick leave buyback is a violation of GL ¢. 44, §31 (no department may incur an
expense in excess of appropriation) unless an adequate appropriation to cover the expense is
made in the year in which the sick time is earned. However, sick leave buyback seems a
pervasive practice across the commonwealth, and an argument can be made that to the extent
the town has authorized the program by by-law, the town may incur an obligation to pay even in
the absence of an appropriation. See Lynn Redevelopment Authority v. City of Lynn, 360 Mass.
503 (1971)(mayor and city council acting together could bind the city beyond the appropriation
because mayor and council not a department of the city). If the town has no sick leave buyback
bylaw that would clearly cover elected officials, then | believe that any buyback for elected
officials would not be appropriate.

Gary A. Blau, Tax Counsel

Property Tax Bureau

Division of Local Services
Massachusetts Department of Revenue
(617) 626-2400

blau@dor.state.ma.us
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—--Original Message-----

From: D Thibaudeau Town of Dudley Account
Sent: Tuesday, September 14, 2004 10:55 AM
To: gary blau

Cc: ajames whitney

Subject: legal opinion

Hello Gary,

Deb Wagner suggested | contact you.
Our Town Administrator, A. James Whitney, would like a legal opinion in writing regarding
Sick time buy back for elected officials.

In speaking with Deb Wagner, she notified us that elected officials do not receive sick time
buyback unless it is setup by a Town by-law.

(This would, in effect, double pay an elected official - and the Town Administrator wanted
to be sure this was legal).

Thank you,

Deborah A. Thibaudeau,

Town Accountant

Town of Dudley

40 Schofield Avenue

Dudley MA 01571

508-949-8016 << File: >> <<File: >> << File: >>
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From: Blau, Gary on behalf of DOR DLS Law

Sent: Monday, July 07, 2008 11:05 AM

To: 'Jennifer Luiz'

Subject: 2008-246 - Buyback payment for employee who's salary is voted at Town Meeting
Jennifer:

Based on your inquiry and the later Faxes sent, it appears that your question is very fact dependent. Thus, we
recommend that you seek guidance from town counsel or labor counsel on these issues. However, we can provide
some general guidance about the applications of M.G.L. c. 41, §§4A & 108. The former provision allows a municipal
board to appoint one of its members to a position subject to oversight by that board, provided town meeting
authorizes such appointment for each year of service, and fixes the compensation for the position. M.G.L. ¢. 41,
§108 provides the mechanism for town meeting to fix the salaries of elected officials.

Based on your description of the buyback program for non-union employees, which piggybacks on the union
contracts pursuant to the terms of the Employee Benefits statement provided, the town generally allows non-union
employees to buyback unused vacation and personal leave time at the end of the fiscal year. As | understand the
procedure, since qualifying employees will have been paid the full salary or wages for the year, the amount for the
buyback is placed in the line item for each position in the detailed working budget, and then voted by town meeting
as part of a lump sum personal services amount in each departmental budget. The actual amounts paid to the
employees is a lower amount than the line item amount proposed for the position, in the case that no vacation or
personal time is used and that amount has to be bought back.

That additional amount is placed in the employee position line items, but not the elected positions, because the
elected officials receive the full amount voted by town meeting in the separate article voted for them under M.G L. c.
41, §108. Thus, the former Chair of the Board of Assessors did not get any buyback. Although the former chair
was a full-time assessor, the salary was budgeted as a single amount in the elected officer's article. For Fiscal Year
2001 the salary was broken up into two salaries, one for the elected chair and the other for an assistant assessor,
both paid to the former Chair of the board, but town counsel ruled that this was unlawful under the town by-laws and
the conflict of interest law and the salary was restored as a single item in the elected officer article thereafter, until
FY2007. That year was a transition year when the former chair retired and a new chair took his place in April 2007.

Based on the uncertainty of who the new chair would be, the board and finance committee suggested that the article
fixing elected officer's salaries be modified. As voted in June 20086, the chairman's salary was reduced about 25% to
reflect leaving office about 3/4 through the fiscal year. Two member salaries were voted at about $4,000 each and a
third member's salary was voted at about $1000, reflecting service in an elected position for 1/4 of the year by a
newly elected member. An additional $8750 was budgeted for an assistant assessor for the balance of the fiscal
year upon the retirement of the chair. In January 2007, in anticipation of the retirement of the full-time assessor, the
board appointed its secretary to a full-time assessor position beginning in April 2007, which was compensated

from the assistant assessor line for the balance of the fiscal year. The secretary also ran for and was elected to the
board and was apparently voted its chair.

M.G.L. c. 41, §4A prohibits a board from appointing one of its members to a position under that board without
disclosure to annual town meeting and town meeting fixing the salary for the position. That restriction did not apply
for FY2007, since the former board appointed its secretary to the position. In FY2008 and FY2009 the town returned
to budgeting for the Assessors by voting a full-time assessor salary for the chair and two part-time assessors
salaries. The intent, apparently, was to have the elected chair serve on a full-time basis. M.G.L. ¢. 41, §4A is also
not at issue in those years, since the election of a chair by the board, albeit at a higher fixed salary, is specifically

permitted by settied law. See M.G.L. c. 41, §24 & Teed v. Randolph, 347 Mass. 652 (1964). Thus, it would appear

that at least for FY2008 and FY2009, the chair of the board would be entitied only to the salary provided in the article
for the Chair of the Board and would not be entitled to any additional vacation or personal leave buyback. Indeed,
you have indicated that no additional funds were appropriated to cover the requested buyback.

If the town were to budget for a separate full-time or assistant assessor position, to be appointed by the board of
assessors, then appointment of the chair to such a position would require compliance with M.G L. ¢c. 41, §4A. That
is, the town would have to annually authorize the appointment and fix the salary for the appointed position. If that
were done, the appointed full-time or assistant assessor would not run afoul of the statute. See also M.G.L. c. 268A,
§21A. However, based on town counsel's February 2002 opinion, it may be that such a plan would run afoul of the
town's by-laws.

| hope this addresses your concerns.
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Gary A. Blau, Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569

Boston, MA 02114-9569
617-626-2400
blau@dor.state.ma.us

This e-mail response s intended to provide general information about the application of municipal tax and finance
laws and Department of Revenue policies and procedures. It is not a public written statement, as defined in 830
CMR 62C.3.1, and does not state the official position of the Department on the interpretation of the laws pertaining to

local taxes and finance. It should be considered informationai only.

From: Jennifer Luiz [mailto:jluiz@townofdighton.com]

Sent: Monday, June 16, 2008 8:54 AM

To: DOR DLS Law

Cc: Nancy Goulart; Tom Pires

Subject: Buyback payment for employee who's salary is voted at Town Meeting

Good Morning,

We have an issue regarding the payment of buybacks | need your opinion on.

For many years our Chairman of the Board of Assessors (elected) was also the Full time Assessor appointed by
the Board of Assessors. This person never tracked his time as far as Vacation, sick, or personal time. Each year at
Annual Town Meeting the Town voted his salary along with the salary of our other two members of the Board of
Assessors. The Chairmans salary vote also included the wages he received as the Fulltime Assessor. For exampie:

On a motion of Edward Swartz that the salaries of elected Town Officials as appropriated within department
Accounts be established for the Fiscal year ending June 30, 20XX.

BOARD OF ASSESSORS
Chairman $42,112.87
Members (2) $3,942.74 each

$7,885.47 Total

The entire $42,112.87 is placed in the Salary-Chairman line within the Personnel Services Total. Our Town votes the
Total for Personnel Services (#50 Accounts) and Total for Expenses ( #70 Accounts)

Last year the Full Time Assessor retired and the person working in the Department ran for the Elected position and
won. She was voted to be the Chairman by the Board of Assesors and also appointed as the Full Time Assessor.
Because she was a Full time employee for 10 years before she was appointed to the Full time position she had
accumulated many hours of sick time. Once she became the appointed Full time Assessor she continued to track
her hours and benefited time. We are in the process of paying BUYBACKS this week and she is requesting 98.5
hours of buyback time. Because the total voted at Town meeting is for her salary for the 52 weeks | would like to
know how | can pay her for these buybacks. |s it possible to use the Year -End transfer MGL Ch.44 S. 33B? Or
because it is specifically voted at Town Meeting would it have to be voted at another Town Meeting to increase her
salary for the buybacks or as a prior year bill,

Going forward do you believe we should only vote the Chairmans salary at Town Meeting and create a Full Time
line within the Personnel services budget that is voted at Town Meeting thereby breaking out the wages of the two
positions, Elected and Appointed. This would allow her to include buyback wages within the Fuil time line if at the
end of the year it is needed, Because, by including potential buybacks in the Chairmans voted salary | believe |
technically have to pay this person the entire amount voted and if she has no buybacks at the end of the year she
would be receiving extra money she wasn't entitled to.

Thank You {n Advance,
Jennifer Luiz

Town Accountant
Dighton MA
508-663-6011
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ROBERT D. HERRICK vs. ESSEX REGIONAL RETIREMENT BOARD & an-
other,'

1 The Contributory Retirement Appeal Board is a nominal party, it has not par-
ticipated in this appeal. This matter has been the subject of a prior appeal. See
Herrick v. Essex Regional Retirement Bd., 68 Mass. App. Ct. 187 (2007).
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PRIOR HISTORY: [*1]

Essex. Civil action commenced in the Superior Court
Department on March 24, 2005. The case was heard by
Maureen B. Hogan, J., on motions for judgment on the
pleadings.

Herrick v. Essex Reg'l Ret. Bd, 68 Mass. App. Ct. 187,
861 N.E.2d 32, 2007 Mass. App. LEXIS 115 (2007)

COUNSEL: Christopher T. Casey for Essex Regional
Retirement Board. H. Ernest Stone for the plaintiff.

JUDGES: Present: Kantrowitz, McHugh, & Fecteau, JJ.
OPINION BY: FECTEAU

OPINION

FECTEAU, J. The Essex Regional Retirement
Board (ERRB) appeals from a Superior Court judgment
that reversed the denial of Robert D. Herrick's applica-
tion for a superannuation retirement. ERRB denied Her-
rick's application on the ground that he had forfeited his
right to a pension due to "moral turpitude" as provided in
G. L c 32, § 10(1). * A magistrate in the Division of
Administrative Law Appeals (DALA) upheld that deci-
sion. The Contributory Retirement Appeal Board
(CRAB) affirmed in a divided decision, the majority
stating that "the behavior attendant to Herrick’s resigna-
tion was moral turpitude,” and finding that the phrase
"without moral turpitude” could not have been intended
by the Legislature to be confined to "removed or dis-
charged" employees. * On cross motions for judgment on
the pleadings, a Superior Court judge reversed on the
ground that CRAB (and the other entities [*2] before it)
had committed an error of law in their interpretation of c.
32, § 10(1). The judge also disagreed with the alternative
ground argued by ERRB that Herrick's pension was for-
feited by operation of G. L. ¢. 32, § 15(4). Notwithstand-
ing that this contention was raised for the first time in

Superior Court, the judge considered it, nonetheless, for
the sake of completeness. Because we agree that the stat-
ute in question does not permit the forfeiture of Herrick's
pension, the denial of his application for superannuation
retirement benefits was error and must be reversed. Thus,
we affirm the judgment.

2 Section 10(1), as amended through St. 2000, c.
123, § 24A, provides: "Right to Superannuation
Retirement Allowance. Any member . . . who af-
ter completing twenty or more years of creditable
service, resigns or voluntarily terminates his ser-
vice, or fails of nomination or re-election, or fails
of reappointment, or whose office or position is
abolished, or is removed or discharged from his
office or position without moral turpitude on his
part, or any member who, after having attained
age fifty-five, resigns, or fails of nomination or
re-election, or fails to become a candidate for
nomination [*3] or re-election, or fails of reap-
pointment or is removed or discharged from his
office or position without moral turpitude on his
part, or any such member whose office or posi-
tion is abolished,. shall, upon his written applica-
tion on a prescribed form filed with the board, re-
ceive a superannuation retirement allowance . . .
." (Emphasis supplied.)

3 Section 10(1) uses the term, "member," which
is defined as an employee included in one of the
identified retirement systems. See G. L. ¢. 32, § /.
We shall use the terms "member" and "em-
ployee" interchangeably.

Background. Briefly, at the time of his retirement,
Herrick worked as a maintenance mechanic and custo-
dian for the Wenham Housing Authority (Authority), and
through that employment (and prior employment with
the town of Hamilton) was a member of ERRB. On May
1, 2003, Herrick was charged with sexually assaulting
his daughter. * That same day he resigned his position
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with the Authority and, on May 6, 2003, submitted an
application for voluntary superannuation retirement pur-
suantto G. L. ¢. 32, § 5. ° On May 15, 2003, he pleaded
guilty to two counts of indecent assault and battery on a
child and was sentenced to two and one-half years in
[*4] jail, eighteen months of which to serve.

4 He was initially charged with rape of a child
with force and indecent assault and battery on a
child. The rape charge was later reduced to an
additional count of indecent assault and battery.
Whether such charges constitute offénses of
moral turpitude is not at issue.

5 There is no dispute that Herrick had more than
twenty years of service and that he was over age
fifty-five.

On June 27, 2003, ERRB denied Herrick's applica-
tion for retirement benefits. Herrick appealed from that
decision. A hearing was conducted by a DALA magis-
trate on July 1, 2004, resulting in a decision affirming
ERRB's decision. Herrick then appealed from that deci-
sion to CRAB, which affirmed the denial of Herrick's
pension application, in a two-to-one decision. Herrick
then sought timely judicial review in Superior Court,
where both parties filed motions for judgment on the
pleadings.’

Discussion. This case presents an issue of statutory
construction. The standards of law applicable to the issue
before us were recently summarized in Tabroff v. Con-
tributory Retirement Appeal Bd., 69 Mass. App. Ct. 131,
133-134, 866 N.E.2d 954 (2007), quoting from Retire-
ment Bd. of Taunton v. Contributory Retirement Appeal
Bd., 56 Mass. App. Ct. 914, 915, 778 N.E.2d 536 (2002)
[*5] (citation omitted): "Massachusetts courts give great
deference to decisions of administrative agencies. An
administrative agency's interpretation of a statute has
long been relied on by Massachusetts courts 'because of
the agency's experience, technical competence, and spe-
cialized knowledge." See Nuclear Metals, Inc. v. Low-
Level Radioactive Waste Mgmt. Bd., 421 Mass. 196, 211,
656 N.E.2d 563 (1995), quoting from Cella, Administra-
tive Law & Practice § 747 (1986) ("A State administra-
tive agency in Massachusetts has considerable leeway in
interpreting a statute it is charged with enforcing").
While the court recognizes that reasonable interpreta-
tions of statutes by agencies are entitled to deference,
"[a]n erroneous interpretation of a statute by an adminis-
trative agency is not entitled to deference." Woods v.
Executive Office of Communities & Dev., 411 Mass. 599,
606, 583 N.E.2d 845 (1992). "Deference is not abdica-
tion. It does not permit a detectable 'error of law' by the
agency." Anheuser-Busch, Inc. v. Alcoholic Bevs. Con-
trol Commn., 75 Mass. App. Ct. 203, 209, 912 N.E.2d
1034 (2009), quoting from Heineken U.S.A., Inc. v. Al-
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coholic Bevs. Control Commn., 62 Mass. App. Ct. 567,
572, 818 N.E.2d 191 (2004). "If an agency interpretation
were to collide [*6] with the plain meaning of a statute,
the agency view would have to give way." Anheuser-
Busch, supra at 209.

"We should not disturb an administrative agency's
decision unless we determine 'that the substantial rights
of any party have been prejudiced' based on one of the
reasons set forth in G. L. ¢. 304, § 14(7). The deference
normally accorded to an administrative agency's decision
is no longer appropriate when that agency commits an
error of law, G. L. ¢. 304, § 14(7)(c), or its decision is
unsupported by substantial evidence, G. L. ¢. 304, §
14(7)(e)." Tabroff, supra at 134 (footnote omitted).

G. L. c. 32, § 10(1). We tum first to the scope of the
statute's qualifying phrase "without moral turpitude.”
Herrick contends that it applies only to the situation
where a member of a public retirement system is "re-
moved or discharged.” The basis on which ERRB denied
Herrick's pension application, a determination with
which CRAB agreed, is that the phrase "without moral
turpitude” modifies all applications for retirement, in-
cluding those submitted after a member resigns. In a
comprehensive and well-reasoned decision, the Superior
Court judge disagreed with this interpretation, applying
general [*7] principles of statutory construction and
grammatical rules; she concluded that the qualifier
"without moral turpitude" applied only to those removed
or discharged from employment, not to all other antece-
dent phrases in the statute.

As expressed in Collatos v. Boston Retirement Bd.,
396 Mass. 684, 686, 488 N.E.2d 401 (1986) (citations
omitted): "[a] statute designed to enforce the law by pun-
ishing offenders, rather than simply by enforcing restitu-
tion to those damaged, is in the nature of a penal statute.
Forfeiture of property . . . is punitive.” "Penal statutes
must be construed strictly 'and not extended by equity, or
by the probable or supposed intention of the legislature
as derived from doubtful words; but that in order to
charge a party with a penalty, he must be brought within
its operation, as manifested by express words or neces-
sary implication."' /d. at 686-687, quoting from Libby v.
New York, NH. & HR.R., 273 Mass. 522, 525-526, 174
NE 171 (1930). "We examine the statute, therefore,
particularly mindful that its words are not to be stretched
to accomplish a result not expressed." Collatos, supra at
687.

"A fundamental tenet of statutory interpretation is
that statutory language should be given effect [*8] con-
sistent with its plain meaning and in light of the aim of
the Legislature unless to do so would achieve an illogical
result.” Sullivan v. Brookline, 435 Mass. 353, 360, 758
N.E.2d 110 (2001). Agency expertise or policy prefer-
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ence cannot alter the plain meaning of unambiguous
statutory language. See especially M.H. Gordon & Son,
Inc. v. Alcoholic Bevs. Control Commn., 371 Mass. 584,
588-590, 358 N.E.2d 778 (1976) (courts cannot acqui-
esce in expedient enlargement of administrative authority
or jurisdiction unsupported by statutory terms). See also
Commonwealth v. Vickey, 381 Mass. 762, 767, 412
N.E.2d 877 (1980} ("a basic tenet of statutory construc-
tion is to give the words their plain meaning in light of
the aim of the Legislature, and when the statute appears
not to provide for an eventuality, there is no justification
for judicial legislation"). "[W]hen the meaning of a stat-
ute is at issue, the initial inquiry focuses on the actual
language of that statute. "Where the language of a statute
is clear and unambiguous, it is conclusive as to legisla-
tive intent,"* Martha's Vineyard Land Bank Commn. v.
Board of Assessors of West Tisbury, 62 Mass. App. Ct.
25, 27, 814 N.E.2d 1147 (2004), quoting from Pyle v.
School Comm. of S. Hadley, 423 Mass. 283, 285, 667
N.E.2d 869 (1996). |*9] "A statute is plain and unambi-
guous if 'virtually anyone competent to understand it, and
desiring fairly and impartially to ascertain its significa-
tion, would attribute to the expression in its context a
meaning such as the one we derive, rather than any other;
and would consider any different meaning, by compari-
son, strained, or far-fetched, or unusual, or unlikely."
Martha'’s Vineyard, supra at 28 n.4, quoting from New
England Med. Center, Inc. v. Commissioner of Rev., 381
Mass. 748, 750, 412 N.E.2d 351 (1980). "A fundamental
and well-established principle of statutory interpretation
‘is that a statute must be interpreted according to the in-
tent of the Legislature ascertained from all its words con-
strued by the ordinary and approved usage of the lan-
guage, considered in connection with the cause of its
enactment, the mischief or imperfection to be remedied
and the main object to be accomplished, to the end that
the purpose of its framers may be effectuated." Fleet
Natl. Bank v. Commissioner of Rev., 448 Mass. 441, 448,
862 N.E.2d 22 (2007), quoting from Hanlon v. Rollins,
286 Mass. 444, 447, 190 N.E. 606 (1934). See Sullivan,
supra.

Turning, then, to the words of the statute, as the
judge observed: "[t]he ‘rule of the last antecedent’ [*10]
holds that, unless there is something in the subject mat-
ter, dominant purpose, or language of the statute that
requires a different interpretation, 'qualifying phrases are
to be applied to the words or phrase immediately preced-
ing and are not to be construed as extending to others
more remote.' Russell v. Boston Wyman, Inc,, 410 Mass.
1005, 1006-1007, 574 N.E.2d 379 (1991), quoting [from]
United States v. Ven-Fuel Inc., 758 F.2d 741, 751 [Ist
Cir. 1985]. . .. 'It is the general rule of statutory as well
as grammatical construction that a modifying clause is
confined to the last antecedent unless there is something
in the subject matter or dominant purpose which requires
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a different interpretation. . . . According to (this rule) of
construction a proviso or an exception is also presumed
to be confined to the last antecedent. Mowlton v. Brook-
line Rent Control Bd, 385 Mass. 228, 230-231, 43!
N.E2d 225 (1982) (citations omitted)." Thus, since the
antecedent phrases of the statute are separated from the
qualifier by commas, the qualifier applies only to the
immediate antecedent within the same phrase that was
not separated from "without moral turpitude” by a
comma.

The logic of her interpretation becomes apparent
[*11] when the use of the phrase "without moral turpi-
tude" is examined in connection with the two means,
provided by § 70(1), under which a member may be
qualified to retire: (1) "after completing twenty or more
years of creditable service," and (2) "having attained age
fifty-five." In relation to the former, the situation when a
member's "office or position is abolished" is immediately
antecedent to the phrase "without moral turpitude” but
abolishment of position is clearly unrelated to moral tur-
pitude. This conclusion is compelled when compared to
the latter "age fifty-five" retirement, since the phrase
"removed or discharged from his office or position with-
out moral turpitude on his part," is followed by the
phrase "or any such member whose office or position is
abolished," a situation that does not require that it be
"without moral turpitude," as such condition is not in-
cluded. See note 2, supra.

Similarly, the judge's interpretation that the phrase
“without moral turpitude” relates only to "removed or
discharged” is supported by her comparison of § /0(1)
with § 10(2)(b1/2 ). As she points out, the latter section,
which pertains to an application for retirement benefits
from a member [*12] who resigns after ten years of ser-
vice, does not contain the phrase "without moral turpi-
tude." That "without moral turpitude” was intended to
modify only "removed or discharged" is also evident
from G. L. c. 32, § 10(2)(a), inserted by St. 2002, c. 184,
§ 46, which states that “[t]he retirement board shall re-
quire the employer of any employee applying for a ter-
mination retirement allowance to certify in writing, un-
der the pains and penalties of perjury, that one of the
following circumstances applies: (1) that the employee
has failed of nomination or re-election, (2) that the em-
ployee has failed of reappointment, (3) that the em-
ployee's office or position has been abolished, or (4) that
the employee has been removed or discharged from his
position without moral turpitude on his part." ¢

6  Although § J0(2)(a) was amended by St.
2009, c. 21, § 12, that amendment, which, in ef-
fect, simply deleted the first condition, also sup-
ports our construction of § 70(1).
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The Superior Court judge's decision cited, and was
consistent with, the only authority on point, two opinions
from the Attorney General which recognized that retire-
ment under the threat of removal is not the equivalent of
removal or [*13] discharge under ¢. 32, § /10(f) or §
10(2). See Opinion of the Attorney General, Rep. A.G,,
Pub. Doc. No. 12, at 134-135 (1963); Opinion of the
Attorney General, Rep. A.G., Pub. Doc. No. 12, at 172-
174 (1977). Moreover, such an interpretation is consis-
tent with a view supported by decisions of both the Su-
preme Judicial Court and this court, albeit in dicta. See
Massachusetts Bay Transp. Authy. v. Massachuseits Bay
Transp. Authy. Retirement Bd., 397 Mass. 734, 739, 493
N.E2d 848 (1986) ("there are laws of the Common-
wealth which preclude the payment of retirement bene-
fits to certain public employees who are discharged or
convicted for misconduct in office. See G. L ¢ 32, §
10{1] [1984 ed.]"); Brown v. Taunton, 16 Mass. App. Ct.
614, 619 n.6, 454 N.E.2d 488 (1983) ("[w]e note . . . that
the ‘'moral turpitude’ provisions of G. L. c. 32, § 70(1), do
not apply since the plaintiff was not 'removed or dis-
charged from his office').

Threatened removal. ERRB contends additionally
that Herrick's pension can be forfeited because his resig-
nation, seen as occurring under threat of removal,
amounts to constructive removal. Technically, this mis-
applies the concept of constructive discharge to the facts
of this case since Herrick's [*14] motivation to leave his
employ was not due to actions of the employer, GTE
Prods. Corp. v. Stewart, 421 Mass. 22, 34-35, 653
N.E.2d 161 (1995). More broadly, however, ERRB seeks
to extend the meaning of "removed or discharged™ to be
able to reach members who retire under a cloud, in the
face of possible or likely removal or discharge for rea-
sons of criminal prosecution for offenses of moral turpi-
tude.

Addressing a similar question, the Attorney General
opined "that the term ‘removal or discharge' is not so
broad that it sweeps within the ambit of G. L. -¢. 32, §
10(2)(c), a resignation arguably tendered to forestall re-
moval. It is a basic maxim of statutory construction that
the words of a statute are to be read in accordance with
their common and approved usage and are not to be
stretched beyond their fair meaning in order to rational-
ize a particular result. The words 'removal' and 'dis-
charge' connote an affirmative act by one's employer and

have a common usage significantly different from the"

word 'resignation,’ which implies an act by the employee.
Indeed the difference between the terms is apparent in
the terms of G. L. ¢. 32, § 10, in which the words 're-
moval or discharge' and 'resigns' are repeatedly [*15]
used to describe different situations. Since words used in
different portions of a statute are ordinarily given the
same meaning throughout, it would be an anomaly of
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statutory construction to extend the scope of G. L. ¢. 32,
§ 10(2(c)) to include resignations as well as removals,
when they are made distinct by the immediately preced-
ing language of § /0." Opinion of the Attorney General,
Rep. A.G., Pub. Doc. No. 12, at 173-174 (1977) (cita-
tions omitted). The same rationale can be applied to §
10(1).

To hold otherwise, and to permit "removed or dis-
charged” to be stretched to accommodate the kind of
"constructive" removal suggested by ERRB would per-
mit it to inquire into, evaluate, and weigh reasons that
motivated the retirement of a member. Such an interpre-
tation would invite decisions based not upon an identifi-
able record of proceedings that lead an employer to an
objectively discernible removal of its employee, but in-
stead upon subjective criteria that are prone to a range of
ills that objective criteria are designed to prevent.

As suggested by the judge, ERRB's reliance on De-
Leire v. Contributory Retirement Appeal Bd., 34 Mass.
App. Ct. 1, 605 N.E.2d 313 (1993), is misplaced. There,
the member was [*16] suspended from his position and
sentenced to prison prior to his attempted resignation.
Accordingly, the position was considered vacant by op-
eration of G. L. ¢. 279, § 30, and such "removal" or "dis-
charge" was plainly with "moral turpitude." Here, how-
ever, Herrick, resigned and applied for retirement prior
to his conviction. Moreover, significant to the holding in
Deleire, but distinguishable from the case at bar, was the
operation of G. L. c. 2684, § 25, which precludes pay-
ment of retirement benefits to certain suspended employ-
ees, and the court's holding that the letter of resignation
submitted in that case was not sufficient to end the em-
ployee's suspension.

G. L. ¢ 32, § 15(4). ERRB also argues that forfei-
ture of Herrick's pension is required pursuant to the pro-
vision of G. L. ¢. 32, § 15(4), which prohibits a member,
"after final conviction of a criminal offense involving
violation of the laws applicable to his office or position,”
from receiving a pension. Herrick contends that his con-
viction was for an offense that did not apply to his posi-
tion. In consideration of the cases that have interpreted §
15(4), we decide that this subsection does not apply to
the circumstances of [*17] the instant case.

Similar to ¢. 32, § 10(1), § 15(4) has been held as
penal in nature, thus strictly construed. Gaffhey v. Con-
tributory Retirement Appeal Bd,, 423 Mass. 1, 3 n.3, 665
N.E.2d 998 (1996). In Gaffney, supra at 4-5, the court
stated that "[t]he substantive touchstone intended by the
General Court [when it enacted G. L. ¢. 32, § 15(4),] is
criminal activity connected with the office or position.
Yet it is also apparent that the General Court did not in-
tend pension forfeiture to follow as a sequelae of any and
all criminal convictions. Only those violations related to



Page 5

2010 Mass. App. LEXIS 1205, *

the member's official capacity were targeted. Looking to
the facts of each case for a direct link between the crimi-
nal offense and the member's office or position best ef-
fectuates the legislative intent of § 75(4)." (Emphasis
supplied.) In State Bd of Retirement v. Buiger, 446
Mass. 169, 180, 843 N.E.2d 603 (2006), quoting from
Gaffney, supra at 4, the court further described its deci-
sion in Gaffney as not limiting the application of § /5(4)
to violations of "highly specialized crimes addressing
official actions' or even criminal conduct committed 'in
the course of [official] duties,’ but encompass{ing]
'criminal activity connected with the [*18] office or po-
sition."

ERRB contends that Herrick's sexual assault convic-
tions are directly linked to his job as a custodian for the
housing project because he had access to keys to the in-
dividual units. While the offenses in question are ones of
moral turpitude, ’ the record does not show that the of-
fenses were connected with Herrick's official capacity
nor does there appear to be the type of direct link in-
tended by the Legislature, especially since the statute is
construed narrowly because of its penal nature. Gaffhey,
supra at 3 n.3. Unlike the facts in Gaffirey, or those in
Maher v. Justices of the Quincy Div. of the Dist. Ci.
Dept., 67 Mass. App. Ct. 612, 616-617, 855 N.E.2d 1106
(2006) (forfeiture under § 75/4] upheld when a city in-
spector was convicted of breaking and entering into city
hall- and stealing from his personnel file), S.C., 452 Mass.
517, 895 N.E2d 1284 (2008), a case relied upon by
ERRB, the facts here do not present a connection or di-

rect link to Herrick's official position; without intending -

to minimize the offense, we observe that it was not
committed upon anyone who was employed by or who
resided at the public property nor did it occur there. This
fack of connection to Herrick's position is significant,
[*19] notwithstanding the recognition in Gaffney, supra
at 3,that G. L. ¢. 32, § 15(4), was enacted "for an inter-
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mediate level of pension forfeiture in a broader array of
circumstances" in reaction to the decision by the Su-
preme Judicial Court in Collatos, 396 Mass. at 687-688.
In Collatos, supra, the Supreme Judicial Court construed
G. L. ¢ 32, § 15(34), to be limited by its plain terms to
pension forfeiture for conviction of offenses under the
listed State statutes, and not to reach a Federal cognate
conviction. * Nonetheless, a direct link between the pub-
lic position and the offense for which the member is
convicted must be shown, a connection which has not
been shown here.

7 See note 4, supra.

8 The forfeiture of a pension on the ground of
moral turpitude may be avoided by an immediate
resignation and pension application before the
employer has had an opportunity to remove or
discharge the employee. We cannot presume that
the statutory language was an inadvertent over-
sight by the Legislature nor may we provide a
gloss to the statute that prevents this outcome
from reoccurring. We agree with the observations
by the judge below, and by two Attorneys Gen-
eral, that if such an outcome was not [*20] in-
tended, its remedy lies with the Legislature. See
Vickey, 381 Mass. at 767 ("when the statute ap-
pears not to provide for an eventuality, there is no
Justification for judicial legislation").

Conclusion. The pension forfeiture statute at issue is
a penal provision that must be strictly construed and,
when construed as such, it does not support ERRB's in-
terpretation of the statute or permit the denial of Her-
rick's application for superannuation retirement benefits.
Therefore, the denial of the application was erroneous.
We must affirm the judgment.

So ordered.



From: Blau, Gary on behalf of DOR DLS Law
Sent: Thursday, May 20, 2010 4:04 PM

To: 'jdgrossfield@brackettlucas.com.secure'
Subject: 2010-669 - Sick Leave Buyback Fund

Attachments: 95-1185.pdf; 91-240.pdf
Jason;

We have generally concluded that a town may make a special purpose appropriation for the sick leave buyback
program which will not close out at year's end, but may be diverted to another use by a future town meeting
transfer vote. See Opinions 95-1185 and 91-240 attached. A special purpose fund may be established to
provide buyback payments without further appropriation. Certainly the town could establish a stabilization fund,
but would have to have a 2/3 town meeting vote to use the funds for any given year's buyback. As with the
special purpose fund, town meeting could change the purpose of the stabilization fund fund at a later time,
teaving the buyback program unfunded. M.G.L. ¢. 40, §5B. If the town wants to establish a reserve fund,
specifically limiting the use of the funds for buyback abligations, no general law authority is currently available.
Special legislation would be required to establish a true reserve fund.

I hope this addresses your concems.

Gary A. Blau, Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569

Boston, MA 02114-9569
617-626-2400
blau@dor.state.ma.us

This e-mail response is intended to provide general information about the application of municipal tax and finance
laws and Department of Revenue policies and procedures. It is not a public written statement, as defined in 830
CMR 62C.3.1, and does not state the official position of the Department on the interpretation of the faws
pertaining to local taxes and finance. It should be considered informational only.

From: Jason D. Grossfield [mailto:jdgrossfield@brackettlucas.com]
Sent: Thursday, May 20, 2010 2:14 PM

To: DOR DLS Law

Subject: Sick Leave Buyback Fund

Good Afternoon,

I am looking into how & town can establish a fund for the purpose of a sick leave buy back program. Particularly,
the town seeks to appropriate funds from time to time into such a fund and have any unexpended funds roll over
from year to year rather than go into the general fund. This program relates to the municipality's obligations
under collective bargaining and other non-union employees.

It seems to me that a stabilization fund may be one way to do this. | would like to know if DOR has any guidance
or recommended practices in regards to how to fund for this purpose, or if special legislation would be needed.

Thank you for your assistance.

Best,

Jason

Jason D. Grossfield, Esquire
Brackett & Lucas

19 Cedar Street

Worcester, MA 01609

T: (508) 799-9739

F: (508) 79%-979%9
JDGrossfield@BrackettLucas.com
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MASSACHUSETTS DEPARTMENT OF REVENUE
DIVISION OF LOCAL SERVICES

P.O. Box 9655 (617) 626-2300
Boston, MA 02114 FAX (617) 626-2330

MITCHELL ADAMS
Commissioner

ROBERT H. MARSH
Deputy Commissioner

January 8, 1996

Anthony J. Torrisi
Finance Director
Town Offices

36 Bartlet Street
Andover, MA 01810

Re: Funding Unused Vacation & Sick Leave Liability
Our File No. 95-1185

Dear Mr. Torrisi:

You have asked our opinion concerning a proposed special article on town meeting
warrant to authorize a transfer from available funds and appropriation up to $132,000 to a
"compensated absence reserve account” for the purpose of funding accrued employee vacation
and sick leave liabilities. You have indicated that town auditors have found a potential
$843,933 liability for such benefits which are currently unfunded.

The town cannot legally appropriate such funds to a true "reserve” account as you call it
because such accounts require statutory authority and ordinarily connote an inability of the
town to transfer the funds to any other purpose, contrary to G.L. Ch. 44, §33B. Reserve funds
are essentially encumbered for the specific purpose intended. Reserve accounts also usually
require a subsequent town meeting vote appropriating them for a proper reserve use.

However, the town could legally make such an appropriation to a special purpose
“compensated absence fund”. We believe that such an article would be prudent to help to
reduce any potential unfunded liability of the town for these benefits. Through this article the
town may pay such expenses as they arise without the necessity of further appropriation and
without the necessity of annual departmental estimated appropriations to cover the
anticipated expenses for a particular year. Special purpose appropriations carry over from
year to year to the extent not expended, but still necessary for the purpose. To the extent the
funds are not encumbered, they may be transferred to another purpose by town meeting,
under G.L. Ch. 44, §33B.

We point out one potential reason why such an appropriation directly to such purpose
may not be desirable. We note the widespread and common practice in the commonwealth for
cities and towns to offer vacation and sick leave accumulations which are then paid at the time
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of retirement or termination. These policies have arisen in different ways. In some towns it
has become a practice without any by-law or general policy vote of a board of selectmen. In
others department heads may have established their own practices. In still others a by-law
may provide the policy. See G.L. Ch. 40, §21A. In still others, collective bargaining
agreements or practices may have established the policy.

There is clear prohibition in the general laws for municipal departments to incur
liability for such benefits in excess of appropriation therefor. G.L. Ch. 44, §31. In addition,
where such benefits are provided by collective bargaining for which no appropriation for
such a cost item has been made, the benefit provision may not be enforceable. G.L. Ch.
150E, §7(b). However, a cogent argument can be made that a city or town by by-law or
town meeting vote could establish such a benefit, in excess of appropriation, which would
later be binding on the town. Compare Lynn Redevelopment Authority v. Lynn, 360
Mass. 503, 504-5 (1971) (city council when acting with mayor is not a department of the
city and not bound by G.L. Ch. 44, §31) with Broadhurst v. Fall Rjver, 278 Mass. 167, 169-
70 (1932) (the mayor constitutes the executive department of a city and cannot incur
liability without approval of finance board under city's special act).

The audit report suggests that some employhees have been granted special benefits
by department heads, such as excess vacation leave accrual. If Andover arguably has no
legal liability to pay sick leave and vacation leave accumulations, or some portion thereof,
because the policy has not been established by town bylaw or vote or the town has not
appropriated sufficient funds for that purpose, the establishment of this fund may be
considered such an appropriation and therefor bind the town. You may wish to review
how these benefits have been provided to town employees to determine whether some or
all of this so-called unfunded liability may not actually be a liability without the
establishment of the fund.

We hope this addresses your concerns. If we may be of further service, please do
not hesitate to contact us again.

Ve uly yours,

Mariellen P. Murphy
Director of Accounts
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MASSACHUSETTS DEPARTMENT OF REVENUE
DIVISION OF LOCAL SERVICES
200 Portland Street
Boston 02114-1715

MITCHELL ADAMS (617) 727-2300
Commissioner

LESLIE A. KIRWAN
Deputy Commissioner

June 4, 1991

Sharon L. Summers
Town Accountant
Town Hall

Ayer, MA 01432

Re: Sick Leave Buyback Account
Our File No. 91-240

Dear Ms. Summers:

You have asked for the proper accounting procedure to set
aside sick leave buyback funds in anticipation of the retirement
or resignation of town employees who may be eligible for such
benefits during the fiscal year. The town’s current practice is
to budget for such expenses annually by department. Since it is
not always known when an employee may retire or resign, amounts in
excess of those actually needed are often appropriated, with the
result that surplus at the end of the fiscal year must be closed
out and new estimated amounts appropriated in the next year.

The Executive Secretary would like to transfer all unspent
sick leave buyback funds into a single account to carry over from
vear to year. This mechanism would have, the benefit ocf avoiding
town meetings for transfer votes to replenish individual depart-
mental accounts. It would also have the benefit of more accurate
accounting as an ongoing liability, especially if the town con-
tinues to appropriate to the article annually any amounts needed
to cover potential increases in these obligations.

This purpose may be accomplished by town meeting vote under
G.L. Ch. 44, 5. 33B transferring the unexpended, unencumbered
annual departmental accounts to a single special purpose approp-
riation which will carry over from year to year. There is no
necessity to expend such funds in any particular year if persons
expected to retire or resign do not do so. 1If persons retire or
resign unexpectedly, there will be a source of payment in a single
townwide account.
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Like other special purpose accounts which may be set up for a
specific project, amounts in the sick leave buyback appropriation
may be transferred by later town meetings to other uses if certain
conditions are met. Since there is no statutory restriction which
limits spending for that particular purpose, the funds may be
transferred to another municipal purpose under G.L. Ch. 44, S.
338, in one of two ways. If the town official given the author-
ity to expend from the appropriation determines that all or some
of the funds are no longer necessary for the purpose, he/she may
notify the town accountant who may then close out the unencumbered
balances so released. 1In addition, town meeting may determine
that the purpose is no longer required in whole or in part and may
transfer any unencumbered funds for another purpose.

When and how much of the funds to encumber will depend on the
exact terms of the buyback policy and whether any rights have
vested. I understand that the police collective bargaining
agreement provides for buyback of 50% of accumulated sick leave
upon retirement after at least 15 years of service, up to a
maximum of 80 days (160 is the maximum which may be accumulated).
Assuming that this is a binding obligation of the town, sufficient
amounts should be appropriated annually to the special purpose
article which, when added to amounts already in the account, will
cover the obligation at current salary rates for each individual
who has or will have achieved 15 years of service during the next
fiscal year and are or will be eligible for retirement during that
fiscal year. Any such amounts should be encumbered and be
unavailable for transfer out of the account.

Amounts may be unencumbered if events cccur during the fiscal
year which eliminate the responsibility of the town to pay any
portion of the benefit. For example, if a police officer is sick
and depletes the sick leave account, the amount in the sick leave
buyback account may be freed up accordingly. Similarly, should a
police officer resign or be discharged without retirement, the
total amount accumulated for his/her benefit may be unencumbered.

I point out that the mechanism suggested is not the exclusive
one and does not have to be adopted by the town. However, it does
have the benefit of underscoring the current potential liabilities
of the town and avoids the potential difficulties of raising
significant lump sums in later years.

In addition, I want to differentiate such special purpose
accounts from reserve funds and annual operating accounts. A
"reserve fund" is a special appropriation made by town meeting
which may only be used for a specific purpose and may not be
transferred for another use by town meeting vote. Although such
funds carry over from year to year until used for the specified
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purpose, they must be created by statute and cannot be established
merely by town meeting vote.

"Annual operating accounts” are fiscal year budget appropri-
ations which are made to cover the expenses for operating the town
during that fiscal year. Such accounts may be transferred under
G.L. Ch. 44, S. 33B for another purpose, but they close out at the
end of the year if not spent, because the annual operations have
ceased. For example, the current appropriations for sick leave
buyback have been made to cover the anticipated cost of operation
during a particular year because it is anticipated that an employ-
ee entitled to such benefits will retire during the year. That is
why such appropriations close out at the end of the fiscal year.

I hope this addresses your concerns. If I may be of further
service, please do not hesitate to contact me again.
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HOUSE DOCKET, NO. 786 FILED ON: 1/8/2009 HOUSE ... .. .......... No. 1978
The Commonwealth of Massachusetts

PRESENTED BY: Kevin G. Honan

An Act relative to compensated absences in cities and towns.

PETITION OF:

NAME:

DISTRICT/ADDRESS: Kevin G. Honan

17th Suffolk

[SIMILAR MATTER FILED IN PREVIOUS SESSION
SEE HOUSE, NO. 1949 OF 2007-2008.]

The Commonwealth of Massachusetts

In the Year Two Thousand and Nine
AN ACT RELATIVE TO COMPENSATED ABSENCES IN CITIES AND TOWNS.

‘Be it enacted by the Senate and House of Representatives in General Court assembled,
and by the authority of the same, as follows:

Chapter 40 of the General Laws, as appearing in the 2006 Official Edition, is hereby
amended by adding after section 13C the following section:-- Section 13D. Any city or
town or district which accepts the provisions of this section by majority vote of its city
council or the voters present at a town meeting or district meeting, may establish, and
appropriate or transfer money to a reserve fund for the future payment of accrued
liabilities for compensated absences due any employee or full-time officer of said city or
town upon the termination of such employee's or full-time officer's employment. Said
municipal or district treasurer shall maintain the reserve fund in an interest bearing
account and interest earnings shall be added to the fund. Said city council, town meeting
or district meeting may designate the municipal official to authorize payments from this
fund, and in the absence of such a designation, it shall be the responsibility of the chief
executive officer of said city, town or district.

[2010 - Ordered to a Third Reading in House before summer recess]
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CHAPTER 32B Section 20 Other Post Employment Benefits Liability Trust Fund; local
option; funding schedule

Section 20. A city, town, district, county or municipal lighting plant that accepts this
section, may establish a separate fund, to be known as an Other Post Employment
Benefits Liability Trust Fund, and a funding schedule for the fund. The schedule and any
future updates shall be designed, consistent with standards issued by the Governmental
Accounting Standards Board, to reduce the unfunded actuarial liability of health care and
other post-employment benefits to zero as of an actuarially acceptable period of years and
to meet the normal cost of all such future benefits for which the governmental unit is
obligated. The schedule and any future updates shall be: (i) developed by an actuary
retained by a municipal lighting plant or any other governmental unit and triennially
reviewed by the board for a municipal lighting plant or by the chief executive officer of a
governmental unit; and (ii) reviewed and approved by the actuary in the public employee
retirement administration commission.

The board of a municipal lighting plant or the legislative body of any other governmental
unit may appropriate amounts recommended by the schedule to be credited to the fund.
Any interest or other income generated by the fund shall be added to and become part of
the fund. Amounts that a governmental unit receives as a sponsor of a qualified retiree
prescription drug plan under 42 U.S.C. 1395w-132 may be added to and become part of
the fund.

The custodian of the fund shall be: (i) a designee appointed by the board of a municipal
lighting plant; or (ii) the treasurer of any other governmental unit. Funds shall be invested
and reinvested by the custodian consistent with the prudent investor rule set forth in
chapter 203C.

This section may be accepted in a city having a Plan D or Plan E charter by vote of the
city council; in any other city by vote of the city council and approval of the mayor; in a
town by vote of the town at a town meeting; in a district by vote of the governing board;
in a municipal lighting plant by vote of the board; and in a county by vote of the county
commissioners.
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Special Act OPEB Fund Provisions

St. 1998, Chapter 472 (Brookline)
St. 2000, Chapter 346 (Bedford)
St. 2002, Chapter 10 (Needham)
Chapter 98 (Waltham)
Chapter 126 (Hingham)
Chapter 139 (Winchester)
Chapter 317 (Lexington)
St. 2004, Chapter 88 (Welleseley)
St. 20085, Chapter 161 (Arlington)

St. 2006, Chapter 72 (Sudbury)
Chapter 272 (Franklin)

St. 2007, Chapter 97 (Belmont)
St. 2008, Chapter 185 (Concord)
Chapter 474 (Lincoln)
Chapter 504 (Ipswich)
St. 2009, Chapter 143 (Brookline, Amending St. 1998, c. 472)

St. 2010, Chapter 149 (Dukes County)
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From: Blau, Gary on behalf of DOR DLS Law

Sent: Friday, April 02, 2010 3:05 PM

To: 'Donna Allard'

Subject: 2010-459 - Westminster - Funding an OPEB account
Donna:

Use of a stabilization fund for OPEB purposes is not iliegal, but will not meet the requirements of
GASB for making the fund irrevocable. As you know, a town meeting may, by a 2/3 vote, change the
purposes of a stabilization fund and could eliminate or modify the OPEB purpose of the stabilization
fund in the future. M.G.L. ¢. 40, §5B. http://www.mass.gov/legis/laws/mgl/40-5b.htm. Alternatively,
the town coutd accept Massachusetts General Laws Chapter 32B, §20
(http://www.mass.gov/legis/laws/mgl/32b-20.htm), establishing an OPEB trust fund which may not be
changed by the town, without a special act of the legislature. See M.G.L. ¢, 32B, §10 & ¢. 4, §4B
(http://www.mass gov/legis/laws/mgl/32b-10.him) & (http.//www.mass.gov/legis/laws/mgl/4/4-4b.htm).
Although the M.G.L. c. 32B, §20 OPEB statute does not require appropriations into the fund, when
funds are so appropriated, according to the actuarial schedule that must be developed under that
statute, they must remain in the fund until used for the purposes of paying OPES liabilities.

| hope this addresses your concerns.

Gary A. Blau, Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569

Boston, MA 02114-9569
617-626-2400
blau@dor.state.ma.us

This e-mail response is intended to provide general information about the application of municipal tax
and finance laws and Department of Revenue policies and procedures. It is not a public written
statement, as defined in 830 CMR 62C.3.1, and does not state the official position of the Department
on the interpretation of the laws pertaining to local taxes and finance. It shouid be considered

informational only.

From: Donna Allard [mailto:dallard@westminster-ma.gov]
Sent: Thursday, April 01, 2010 1:34 PM

To: DOR DLS Law

Subject: Funding an OPEB account

The Town of Westminster is planning to have an article on the upcoming annual town

meeting to transfer funds from a stabilization account to establish a new stabilization account
for the purpose of funding OPEB. Is this legal?

Donna M. Allard

Town Accountant
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From: Mitchell, Mary on behalf of DOR DLS Law

Sent: Friday, February 05, 2010 2:49 PM

To: 'Dory Huard'

Subject: 2010-175 RE: OPEB Trust Accounts
Answers to your questions appear below.

1) To adopt section 20 of 32B is it a simple majority vote at town meeting?

Yes. G.L.c.32B, §20 (a local acceptance provision added by C.479 of the Acts of 2008)
authorizes the creation by municipalities of trust funds for their OPEB liabilities. Once the
provision has been accepted by a municipality, the treasurer sets up an account to be a
repository of OPEB funds and makes investment decisions as permitted by Ch. 479.

2) If section 20 is adopted do they have to fund the trust?

No. There is no obligation to fund it. However, if the municipality does fund it, the funding
schedule should be spread out over a reasonable period, and we have advised the 30 years
is reasonable. Further, if a municipality wants to set aside funds for OPEB after it has
accepted G.L. c. 32B, §20, an appropriation for that purpose may be included as part of the
annual budget.

3) Can a community transfer the balance left in a Health Insurance Trust to an OPEB Trust if
they have changed from self funded to full rate pay as you go? if sp, is this by Town meeting
vote?

No. Appropriations for health insurance for town that switched from self-insured to
premium-based cannot be deposited to the health insurance trust fund under 32B:3A and
money in that fund should be used to pay off claims and pay continuing health insurance
premiums until the fund is exhausted.

Mary C. Mitchell, Tax Counsel
Bureau of Municipal Finance Law
Division of Local Services
Massachusetts Department of Revenue
(617) 626-2400
DLSLAW@dor.state.ma.us

This e-mail response is intended to provide general information about the application of municipal tax
and finance laws and Department of Revenue policies and procedures. It is not a public written
statement, as defined in 830 CMR 62C.3.1, and does not state the official position of the Department
on the interpretation of the faws pertaining to local taxes and finance. You should recognize that
responses provided by this e-mail means are akin fo ordinary telephone or face-fo-face conversations
and do not reflect the level of factual or legal inquiry or analysis which would be applied in the case of
a formal legal statement or opinion. A formal statement or opinion could reach a different result.
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From: Hinchey, Christopher M on behalf of DOR DLS Law

Sent: Tuesday, December 15, 2009 2:38 PM

To: 'giustihingstonco@aol.com'

Subject: 2009-1535 RE: Ch. 479 OTHER POST-EMPLOYMENT BENEFITS
LIABILITY TRUST FUNDS

| don't think there is anything in ¢.479 of 2008 (GL ¢.32 §20) that protects the OPEB fund from
creditors, but generally even successful creditors cannot levy against particular municipal
assets. If someone slips and falls on the city hall steps, and successfully sues the city, he still
cannot get a lien against the city hall. A contractor who gets a judgment for an unpaid bill of an
enterprise cannot enforce that judgment directly against the enterprise fund; it's a liability of the
municipality. Whether the municipality, as an internal accounting matter, pays the judgment from
the enterprise fund or elsewhere is irrelevant form the creditor’s perspective.

There are a few circumstances in which municipalities can pledge particular revenues to pay
revenue bonds, in which case creditors do get interests in specific municipal funds, but that is not
the general rule.

Chris Hinchey Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569

Boston, MA 02114-9569
617-626-2400
dislaw@dor.state.ma.us

This e-mail response is intended to provide general information about the application of
municipal tax and finance laws and Department of Revenue policies and procedures. Itis nota
public written statement, as defined in 830 CMR 62C.3.1, and does not state the official position
of the Department on the interpretation of the laws pertaining to local taxes and finance. It

should be considered informational only.

From: giustihingstonco@aol.com [mailto:giustihingstonco@aol.com]

Sent: Friday, December 11, 2009 1:07 PM

To: DOR DLS Law

Subject: Ch. 479 OTHER POST-EMPLOYMENT BENEFITS LIABILITY TRUST FUNDS

Hi Chris,

In order to be considered a "Plan" in the eyes of the Governmental Accounting Standards Board,
the fund must be 1) irrevocable 2) dedicated to pay for retirees benefits and 3) legally protected
from creditors of the employer and the plan administrator.

I'm OK with #1 & #2. What do you think about #37 Is it legally protected just by nature of being a
trust fund?

Thanks, Chris. | hope you enjoy the holidays.
Dick
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Massachusetts Department of Revenue Division of Local Servicas

Navieef K. Bal, Commissioner  Roberl G, Nunes, mISSIoner Mun Fairs
February 4, 2010
Jeff Wulfson

Associate Commissioner

Massachusetts Department of Elementary and Secondary Education
75 Pleasant Street

Malden, MA 02148

Re:  Assabet Valley Regional Vocational School District
Ouvr File No. 2010-62

Dear Mr. Wulfson:

This letter is in response to your request for an opinion about whether the Assabet Valley
Regional Vocational School District may continue to operate its self-insurance claims trust fund. That
fund, authorized under Massachusetts General Laws Chapter 32B Section 3A, allows political
subdivisions providing group health insurance to its employees and retirees under Chapter 32B to self-
insure, or partially self-insure. Self-insurance is provided using a claims trust fund into which is
deposited employee and employer contributions and from which employee health insurance claims are
paid. Your request asks “What happens to the claims trust fund when the political subdivision
establishes a self-insurance plan, but later returns to a premium based insurance plan and is no longer
self-insured.” Apparently counsel for the school district has opined that the statute permits the use of a
claims trust fund even if the district s merely paying group insurance premiums to private insurance
companies from the fund.

We have arrived at a different interpretation and have concluded that the claims trust fund is for
the operation of a self-insurance fund directly from which health insurance claims are paid. While we
concluded in our November 21, 2005 letter to counsel for Walpole (enclosed) that the trust fund may be
used to pay insurance premiums when a governmental unit switches from self-insured to private
insurance for its group insurance needs, we believe that use is hmited to the period during which the
claims trust fund still has assets. During that period no further amounts should be deposited to the
claims trust fund, either from the employees or the governmental unit, and the trust fund is to be closed
out when funds no longer remain in it

The language of the statute relied upon by the school district’s counsel is as follows:

Funds made available by appropriations ... for purposes of this chapter ... shall, upon
authorization by the subdivision, be transferred from said appropriation account by the treasurer
and shall be deposited from time to time by the treasurer in a separate fund to be known as the
claims trust fund.

He relies on the language “for purposes of this chapter” as referring to all purposes of the chapter,
including provisions in Chapter 32B that authorize the procurement of private insurance. However, we

Post Office Box 8569, Boston, MA 02114-8569, Tef: 617-626-2300; Fax: 617-626-2330
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believe the wording in the first paragraph that authorizes self-insurance and the claims trust fund
necessary for providing such coverage is the operative language.

In particular, M.G.L. ¢. 32B, §3A provides in the opening paragraph:

A city, town, county, except Worcester county, or other subdivision of the commonwealth, when
providing hospital, surgical, medical, dental and other health care coverage as authorized by this chapter,

and subfect to the adequacy of a claims trust fund as hereinafter described, may, in lieu of or in addition
to entering into the insurance policies, agreements, or contracts described in this chapter, enter into an
administrative services or other contract with one or more insurance companies. nonprofit hospital,

medical or dental service corporations organized under chapter one hundred and seventy-six A, chapter
one hundred and seventy-six B, or chapter one hundred and seventy-six E, or with one or more heaith
care grganizations, or with one or more third-party administrators or other entities to organize, arrange, or
provide for the delivery or payment of health care coverage or services, whereby the funds for the
payment of claims of eligible persons, including appropriate service charges of the insurance carrier,
third party administrator or other intermediary, shall be furnished by the respective subdivision from the

claims trust fund for the payment by such intermediary to the health care vendors ot persons emitlea’ to
such payment in accordance with the terms and provisions of said contract. (emphasis added)

This language makes clear that the purpose of the claims trust fund is solely to cover health service
claims, as well as administrative and incidental expenses necessary for providing self-insurance coverage
for employees, not to pay insurance premiums to regular health insurance companies.'

In addition, the details of the trust fund, as further spelled out in the statute, are not consistent
with a private insurance system. First, the trust fund is set up to retain employee and employer
contributions that will reside in the trust fund indefinitely unti! needed to pay claims. As a result, the
statute provides for interest to remain with the fund and to become part of it. However, if the fund is
merely used as a conduit for payment of insurance premiums almost immediately after the funds are
withheld from the employees and provided by the employer, there will be no interest or negligible
interest earned while the amounts are in the fund. Accounting for any minor interest eamned by the funds
would be a mere nuisance.

Also, the treasurer is required to make accountings at least annually and earlier, if necessary, to
determine if the fund contains the correct ratio of employee to employer contributions that applies to the
governmental unit. This task would be irrelevant and burdensome if all the contributions are
immediately used to pay private health insurance premiums upon deposit into the fund.

Finally, we see no particular school district purpose in retaining a trust fund that cannot be vsed
for the purpose intended. Thus, when a governmental entity switches from a self-insured health care
program to one that is based on payment of premiums to a health insurance company, the claims trust
fund should be used to pay off any outstanding claims incurred while the self-insurance program applied,
and the balance of any surplus in the trust fund used to pay insurance premiums for covered employees,
unti] the surplus is exhausted. The fund should then be closed. This provides an equitable transition

' We believe that trust funds may be used to pay for health insurance premiums in two instances. First, we belicve the terms
of the self-insurance plan may include a stop-loss policy of insurance to place a cap on the trust fund liability in the case of
catastrophic circumstances. That form of insurance is more of en incidental or administrative expense of the self-insured
plan, not a regular group health insurance premium based system. Yn addition, as stated earlier, we believe the trust funds may
be used to pay group health insurance premiums when the governmental unit switches from a self-insured system to a .

premium based plan,
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back to premium based insurance, with the maximum benefit of the claims trust fund being applied to
employees who paid into the fund and anticipated payment of their claims from it.

If you have further questions, please do not hesitate to contact me again.

Very truly yours,

N—

Kathleen Colleary, Chief
Bureau of Municipal Finance Law

KC:GAB
CC: Patrick Collins, Director of Business, Assabet Valley Reg. Voc. School District
Kevin P. Feeley, Jr., Collins, Loughran & Peloquin, P.C.
Barbara Hansberry, General Counsel, Office of the Inspector General
John J. Sullivan, Melanson Heath & Company, P.C.
Gerard D. Perry, Director of Accounts, Massachusetts Department of Revenue
Enclosure (Our File No. 2005-100)
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Magsachusetts Department of Revenue Division of Local Services
, Commissioner Gerard D. Pefry, 58

November 21, 2005

Joyce Frank

Kopelman & Paige

31 St. James Ave.
Boston, MA 021164102

Re: Walpole - Health Insurance Claims Trust Fund
Our File No. 2005-100

Dear Ms. Frank:

You have requested our opinion on several questions involving
expenditures from the town’s health claims trust fund established under GL ¢. 32B,
§3A of the General Laws, In particular, you wish to know:

1. May the town use funds remaining in the trust after the town has switched
to a premium based health insurance policy to fund the programs that have
replaced the town'’s previous use of an administrative services contract and
claims trust fund?

May the town spend such funds in annual increments?

3. Would the appropriate method for the town to make such purchases be to
offset the town and employee contributions in the same proportions as
their respective shares for each year such funds are used to offset premium
costs?

4. Are there any other permissible purposes for which these funds may be
spent?

5. May the excess funds be returned to the General Fund?

g

Summary Answers

1. Any excess remaining in the group health insurance claims trust fund after
all obligations of the fund have been paid may be used to pay premiums of
current enrollees until the funds have been exhausted.

2. Payment of the funds for insurance premiums may be done incrementally
or in lump sum, subject to collective bargaining over the issue.

3. The expenditures for premiums should offset the current employee and
employer obligations in the percentages contributed by each to the excess
determined at the ime of conversion to the fully insured plan.

4. We believe the excess funds may only be used to pay for group health
expenses, including premiums and group health administrative expenses.

5. We believe the excess funds may not be returned to the general fund.

Post Office Box 9569, Boston, MA 02114-3569, Tel: 617-826-2300; Fax: 617-626-2330
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Discussion

L The municipal group insurance claims trust fund is authorized in

Massachusetts General Laws Chapter 32B, §3A?. In cities and towns that choose to

employ this provision, the municipal emplayer’s contribution appropriation to

1 Section 3A. A ... town..., when providing ... health care coverage as authorized by this

chapter, and subject to the adequacy of a claims trust fund as hereinafter described, may,
in lieu of or in addition to entering into the insurance policies, agreements, or contracts
described in this chapter, enter into an administrative services ... contract .., to organize,
arrange, or provide for the delivery or payment of health care coverage or services,

whereby the funds for the payment of claims of eligible persons, including appropriate
geryjce charges of the insurance carrier, third party administrator or other intermnediary,
shall be {umished by the respective subdivision from the ¢laims trust fund for the
payment by such intermediary to the health care vendors or persons entitled to such
payment in accordance with the terms and provisions of said contract. ...

Funds made available by appropriations by the ... town .., for purposes of this
chapter on the basis of the contributory share of the subdivision as set forth and
applicable therein shall, upan authorization by the subdivision, be transferred from said
appropriation account by the treasurer and shall be deposited from time to time by the
treasurer in a separate fund to be known as the claims trust fund. ... Any interest or

return of premjurm or claims advance, excluding dividends apghcable to saction eight or
eight A, shall be added to and become part of the fund. ... The treasurer fhall take

measures that will assure a sufficient balance at all times in sald fund to make prompt
payment for incurred and unpaid claims and other related liabilities. The subdivision
insofar as practicable shall prepare annually or sooner a schedule for the treasurer which
shall be an estimate of the amounits of anticipated monthly disbursements to be made
from said fund and shall as frequently as necessary authorize disbursements therefrom in
accordance with the terms and conditions of the contracts authorized by this section.

| or eavlier acoountin injstrative i claims
peid. and claims incurred and unpaid,ymder a contract authorized by this section to the
suybdivision, discloses that payment from fund has resulted in ibutions of the

subdivision and its emplovees and retirees toward a previously established tofal monthly
premium or rate has been shared on a ratlp inconsistent with the share of the

contn‘buﬁnns a8 i time to time b appli cha ter, the
tvision shall adj con ] d on m or rate to
compenasate for the incongistency. Payment to the subdivision by the employees. retirees

and surviving spouses of their contribution toward the total monthly premium or rate
shall be to the extent and manner as required in the applicable sections of this chapter.
(emphasis added)
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employee group health insurance costs is deposited in part from time to time into
the claims trust fund to match the agreed upon contribution ratio with the
employee contributions deducted under GL c. 32B, §7 or §7A. Under those later
sections, such employee contributions “shall be paid by the treasurer ... to the
carrier or carriers entitled to ...” the premium. GL c. 32B, §7(c) & §7A(c). Inthe
case of self-insurance under GL ¢, 32B, §3A, the carrier is essentially the town
acting in a trustee capacity. Since employee contributions are for the same
purposes as the funds appropriated by the town to the claims trust fund; i.e, for
paying health service claims and related expenses, we have concluded that it is
appropriate for the employee contributions to be commingled in that trust fund.

The clear intent of GL. c. 32B, §3A is to assure a steady and predictable
source of revenue to cover the administrative expenses and employee benefit
claims of the group health insurance plans provided to municipal employees.
Unfortunately, the section is silent about what happens to amounts remaining in
the claims trust fund when the municipality converts to a third-party insurance
premium based system.

Nevertheless, the statute does emphasize that the fund should continually
operate utilizing the monthly “premium” contribution ratios determined under
Chapter 32B and that if payment of benefits and administrative expenses from time
to time deviate from this established ratio, that adjustments have to be made to the
contribution rates ongoing until the previously established ratio has been
reestablished. Thus, if the fund were to remain ongoing, contributions made
thereto would continue to pay future benefits of employees in the predetermined
ratios, and future employee /employer contributions could be reduced to reduce
any unnecessary surplus or imbalance in the established contribution ratio. By
converting to a premiumn based third party insurance plan, payment for premiums
logically substitutes for payment of future administrative expenses and employee
benefit claims.

Nothing in GL ¢. 32B, §3A requires that excess amounts in the trust fund be
returned to the employees or employee organizations directly, or that they become
the town'’s funds. The only direction in the statute is that the trust funds, including
interest from the funds, be used to cover administrative and claims expenses
related to providing health care to covered employees. If Section 3A were the only
provision that governed, we think it would be clear that the excess funds should
and must be used to pay future benefits, and the easiest way to do that would be to
offset future premiums paid by the town and its employees.

A review of the other provisions of Chapter 32B reveals two sections that
arguably could require a different use of the excess trust funds. Sections 8 and 8A
specifically provide for the distribution of dividends and refunds from an
insurance based plan when the insurer declares such a dividend or refund under
the policy, or otherwise. Conceivably, any excess retained in a self-insurance fund
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could be considered the equivalent of a premium-based dividend or refund, and
those statutes might govern, or at least provide some guidance in the matter. In
the case of 2 dividend or refund payable by a third-party insurance provider, the
municipality either retains the entire amount under Section 8 (the default
provision)? or its proportional share, after taking out amounts necessary to cover
administrative expenses of the plan, under Section 8A3. Section 8A requires local
acceptance and then supersedes Section 8. We understand that the town of
Walpole accepted section BA in 1969, prior to the establishment of the claims trust
fund.

If Section BA governs, then the use of the excess would first be applied to
offset any town administrative expenses incurred during the period the excess was

2 GL¢.32B, §8. Any dividend or other refund or rate credst shall inure to the benefit of the

governmental unit or to the gavernmental units participating under section eleven in
proportion to the gross premiums pald by each governmental unit,

3 GLc. 328, §8A. In any governmental unit which accepts the provisions of this section, all

dividends, their equivalent and other ted v ta] uni
e carvier ofr carriers as a result of an I i ) into undey the
authority of this chapter shall be sited by the treagure in a separate fund to

known as the employees’ group insurance trust fund.

Prior to the distribution of all such dividends or refunds, the appropriate public
authority shall determine the total administrative cost of all policies of insurance entered
into under authority of this chapter for the calendar year preceding the date of receipt of the
dividend, and shall notify the treasurer to transfer the amount of said total administrative
cost from the said trust fund to the appropriate general revenue accounts of the
governmental unit.

t id t ini i jvi receipts, the entire
dividend shail be so transferred; if the dividend recei aid total administrative

cost, the appropriate public authority shall notify the treasurer to transfer to the appropriate
revenue accounts that portion of the remaining balance which represents the govemmental

units’ proportionate share of t remium cost of the poli whic|
refund is attributable. lance of said dividend remaining § rust fi shal
repr t the em ees' and retirees’ ortionate share of the premium cost, The
appropriate public authority at a date deemed practicable shell then authorize the treasurer
réemainin st fund on b o i loyees and
retired emp! to reduce the insured empl ! employees’ share of future
remium costs or by a proportionate refund to insured berg, The redu

\ ined by usi e ralio of the dividend jved to the insured

emp) * and retired em ees' share of the total which vielded the dividend.

In the event two or more governmental units are participating in accordance with
section eleven, all dividends or their equivalent ar other such refunds shall first be allacated
to the respective governmental units in proportion to the gross premiums pald by each
governmental unit to the respective carvier or carriers. ...
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acquired, and then to offset the town and employee contributions. The town’s
proportionate share would then be general fund revenue, under GL c. 44, §53 and
could be appropriated for any town purpose, including group insurance purposes.
The employee contributions would then be applied to reduce the employee
contributions for future premium costs.

Although not free from doubt, we think the better answer is that Sections 8
and 8A do not apply to surplus amounts remaining in a claims trust fund whena
town converts to a third party insurance carrier. The rationale for that opinion is
several fold. As an initial matter, to the extent any excess were to develop in the
fund as it continues from year to year, the employee and town health insurance
contribution amounts should be adjusted accordingly to use the surplus to the
extent it is not needed to cover extraordinary daims. Secondly, the fund itself is a
statutory trust fund established exdusively for payment of health service claims
and related expenses, unlike premium contributions paid to a third party insurer.
Excess amounts remaining in that fund are therefore arguably not the equivalent of
a refund or dividend under Sections 8 and 8A.

In addition, we note that Sections 8 and 8A pre-dated the enactment of
Section 3A in 1977, Self-insurance arose as a mechanism to reduce group health
insurance costs to the towns and employees by eliminating the expense of the
insurance company profit margins reflected in third party insurance premiums.
The option was not available when Sections 8 and 8A were enacted, and the
prospect of a self-insurance fund as an equivalent dividend or refund was likely
not contemplated by the legislature at the time. We would not impute any such
intention as a result of the subsequent authorization for self-insurance. Finally, we
note that Sections 8 and 8A may have been added in order to clarify and establish a
municipal entitlement to any insurance refund in the absence of a vote of
acceptance of Section 8A, to avoid ambiguity in the interpretation otherwise. In the
absence of Section § one might conclude that a refund was in effect a retuit of
premium, which, having been shared by the employer and employees, had to be
returned to them in the same proportions as the payments for the premium.

2. With respect to whether the excess funds may be expended in a lump sum
or may be paid over a period of time, we think the matter may very well be a term
and condition of employment for, or at least a matter of impact on, the active
employee members of the plan, and thus subject to negotiation. See Anderson v.
Board of Selectmen of Wrentham, 406 Mass. 508 (1990) (duty to negotiate over
premium contribution percentage for group insurance under collective bargaining
law); ( Group Insurance Comynission v. Labor Relations Commission, 381 Mass.
199 (1980) (Labor Relations Commission ordered the commonwealth to bargain
with state employees over repayment of group insurance premiums not withheld
from employee pay, which ought to have been withheld, but appeal of Group
Insurance Commission of decision dismissed due to lack of standing of the GIC in
the case).
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We note that the group of employees on the plan is continually changing,
and the longer the surplus is kept the population gaining the benefit of premium
reductions will be increasingly different from the population that contributed to
the fund. However, depending on the size of the surplus and the amount
necessary to provide coverage on an annual basis, it may not be possible to use the
surplus within a particular year. Since the payment of the surplus to reduce future
covered employee premiums is based on practicality and does not require
complete equity, we cannot say that extending the recouping period would
necessarily be unlawful. We think the better answer is that any payment to reduce
prermiums should be subject to negotiation with respect to the period of time and
amount of prermium reductions.

3. We understand the excess in the fund has been maintained so as to reflect
the percentage contributions made by the town and its employees during the
period when the surplus was generated. The funds, induding interest earned
thereon, should be used in the same percentage ratios when paying current
premium amounts, even if the relative rates of contribution vary in subsequent
years.

4. By paying future group insurance premiums from the fund the
use would remain consistent with the purposes of the trust fund. Any
other use of the funds would be inconsistent with the purpose of the
trust fund and we think an impermissible use,

5. Since we have concluded that Section 8A does not apply to an

excess retained in a claims trust fund, which requires the excess to be
used for health claims and health administrative purposes, we do not
believe the funds may be paid to the general fund.

We hope this addresses your concerns. If there are further questions, please
do not hesitate to contact us,

Very truly yours,

Kathleen Colleary, Chief
Property Tax Bureau

KC/GAB
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From: Blau, Gary on behalf of DOR DLS Law

Sent: Thursday, April 29, 2010 5:20 PM

To: 'csashin@ci.oak-bluffs.ma.us'

Cc: 'mdutton@gci.oak-bluffs.ma.us'

Subject: 2009-866 - Oak Bluffs - Employee Contributions to OPEB
Cheryll:

Please excuse the delay in replying to your request. | have been attempting to obtain information from the
town administrator concerning advice received from the town's audit firm or the town's tabor counsel
concerning the issue you raised. | have still not been able to obtain the information, so t will address your
concerns based on my understanding of the OPEB reporting requirements and the new OPEB trust option
in M.G.L. c. 328, §20, added by Chapter 479 of the Acts of 2008. As you know, OPEB is an acronym for
Other Post Employment Benefits and primarily encompasses retiree group health insurance benefits for
which the municipality is potentially liable. Under M.G.L. c. 32B, §§9, 9A and 9E every municipality in the
commonwealth accepting M.G.L. ¢. 32B and providing group insurance coverage to its employees is
required to provide group insurance coverage to retirees to differing degrees of premium

contributions depending on the particular section in effect in the town. Additional provisions also make the
town responsible for contributing to the coverage of surviving spouses of deceased retirees. Recognizing
that municipalities that have not set funds aside to cover the towns' future share of these group health
insurance costs may be financially impaired by continuing and growing liabilities, the Government
Accounting Standards Board (GASB) issued statements designed to reqlire municipalities to advise the
public and potential holders of municipal bonds of the municipal OPEB liabilities. Since there was no
mechanism for cities and towns to set aside funds in reserve for this purpose, other than a few special acts
passed for particular communities, the 2008 OPEB legislation was enacted, and become effective January
10, 2009.

| have not been able to find any indication that Oak Bluffs has accepted this act, or has any special
legislation authorizing a fund for this purpose. While a special act has been proposed to allow the towns
on Martha's Vineyard to establish a pooled fund for this purpose, it has not yet been enacted. See House
Bill 4105 of the 2009-2010 Session. That special bill, like the local acceptance OPEB statute, merely
allows the governmental employers to appropriate money to the fund and is silent on employee
contributions. In the absence of the special legislation or acceptance of M.G.L. ¢. 32B, §20, the town
could make a special purpose appropriation for such a purpose at any town meeting, and could
supplement it periodically, but the special purpose funds could be transferred for any other municipal
purpose at any time under M.G.L. c. 44, §33B without authority or legal obligation from the legislature to
restrict the use of the fund for the purpose of funding those future liabilities. The town could also make
appropriations into an OPEB stabilization fund, which requires a 2/3 vote to appropriate into or out of the
fund. M.G.L. c. 40, §5B. The funds would have to be appropriated for the purpose of paying any particular
year's OPEB liability, but the purpose of the fund may be modified under the statute and the funds could
be transferred for an unrelated purpose. Even if used for OPEB expenses, town meeting would have to
transfer money from the fund to the proper operating account by a 2/3 vote.

The GASB Statements 43 & 45, OPEB special acts and general OPEB statute were designed as
mechanisms for municipalities and other governmental units to calculate and periodically recalculate their
governmental liabilities for the future retiree benefits, as well as to appropriate funds to be reserved for
those purposes. There is no mechanism in any of the special acts or the general legislation for authorizing
any withholding of employee salaries for this purpose, nor is there any specific statute authorizing a payroll
deduction and an escrow account for this purpose. Compare M.G.L. ¢. 180, §§17A-17J authorizing
municipal payroil deductions for a variety of reasons, including union dues, charitable contributions,
income protection insurance and employee benefits; M.G.L. c. 44, §§67 & 87A (payroll deductions for
deferred comp plan and IRAs); M.G.L. c. 32B, §§7 & 7A (withholding to pay governmental employee group
health insurance premiums); M.G.L. ¢. 154, §8 (payroll deductions for credit union payments, among other
things) and state and federal laws authorizing and requiring deducticns for income taxes. The wage
deduction here could be covered under M.G.L. c. 180, §17J if it is considered an employee benefit. That
may be the case with respect to the union employees, since they may have received an increase in
salaries or wages in exchange for the deduction, and they voluntarily agreed to include it as part of their
compensation package. However, the rationale appears to fail as an employee benefit for the non-union
employees for at least two reasons. Here the benefit is to the employer, which has the legal responsibility
for funding its share of retiree health insurance premiums, while the employees fund their shares of
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premium at the time payments become due after retirement. There is no indication in the documents you
have provided that the amounts deducted are being held by the town to cover a-portion of the employees'
shares of premiums upon retirement. Nor is it clear that any particular employee will benefit, since the
employee may be covered by a spouse's policy or may otherwise have sufficient health insurance
coverage. Secondly, the deduction is not voluntary, as required by the statute.

In addition, the policy of requiring this employee withholding appears to have been approved by the town's
personnel board, but there is no evidence presented to me that town meeting has voted this or enacted a
by-law making such contributions mandatory. Itis not clear to us that the personnel board may make such
a decision that materially affects the wages that are otherwise payable to the employee.

| have contacted town counsel and labor counsel for Oak Bluffs, as well as the town administrator, and
have not received any explanation of the rationale for the employee wage withholding. Town counsel and
labor counsel did not appear to have been consulted in the decision. Without further input from the town
administrator, town counsel or fabor counsel, | cannot conclude that the non-union employee withholding
for OPEB purposes is permissible under the general laws, or that any lawful mechanism has been
authorized to reserve the funds for the purposes intended.

| hope this addresses your concerns.

Gary A. Blau, Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569

Boston, MA 02114-9569
617-626-2400
blau@dor.state.ma.us

This e-mail response is intended to provide general information about the application of municipal tax and
finance laws and Department of Revenue policies and procedures. It is not a public written statement, as
defined in 830 CMR 62C.3.1, and does not state the official position of the Department on the

interpretation of the laws pertaining to local taxes and finance. It should be considered informational only.

From: Cheryl Sashin [mailto:csashin@ci.oak-bluffs.ma.us]
Sent: Monday, June 22, 2009 4:57 PM

To: DOR DLS Law

Cc: 'Deborah Ratcliff'

Subject: TO GARY BLAU

Re: OPEB Contributions
Gary

I hope you remember I spoke with you at the MCTA conference after the Review Of Legislation
course last

Wednesday. I have a copy of contract negotiations for Unit A of AFSCME ratified this year.
This is also included

in another Unit B contract also ratified this year.
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Section C. This offer is contingent upon the following:
i. Elimination of Master Medical for all Unit A employees

ii. Employee begins making contributions to the OPEB (other post employment
Benefits)

GASB 45 liability at a rate of 6% of the employees’ portion of health
premiums in FY09

12% of the employees’ portion of health premiums in FY10 and 12% of the
employees’

portion of health premiums in FY11. This provision is contingent upon all
bargaining units

under the jurisdiction of the Seleetman and non-union personnel being
subject to the same

provisions.
It seems that the GASB contribution was a negotiating factor in 2008 in order to receive a
new compensation step and salary increase based on a survey conducted by an outside firm.

As you can see above, the administration just followed suit with the rest of us under the personnel
bylaws.

I am interested your opinion regarding the legality of the town making employees fund the
unfunded Liability.

In the mean time, I am going to check and see if the Police have the same in their contract. |
know the school

employees do not.

—————— et

i

Cheryll A. Sashin, CMMC

Tax Collector

Oak Bluffs

(508) 693-3554 X107

email: csashin@ci.oak-bluffs.ma.us
fax: 508-693-5525
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CHAPTER 32B Section 18 Medicare extension plans; mandatory transfer of retirees

Section 18. In a governmental unit which has accepted the provisions of section ten and
which accepts the provisions of this section, all retirees, their spouses and dependents
insured or eligible to be insured under this chapter, if enrolled in medicare part A at no
cost to the retiree, spouse or dependents or eligible for coverage thereunder at no cost to
the retiree, spouse or dependents, shall be required to transfer to a medicare extension
plan offered by the governmental unit under section eleven C or section sixteen;
provided, that benefits under said plan and medicare part A and part B together shall be
of comparable actuarial value to those under the retiree’s existing coverage; provided,
further, that retirees or spouse, who has a dependent who is not enrolled or eligible to be
enrolled in Medicare part A at no cost shall not be required to transfer to a Medicare
extension plan if a transfer requires the retiree or spouse to continue the existing family
coverage for the dependent in a plan other than a Medicare extension plan offered by the
governmental unit. Each retiree shall provide the governmental unit, in such form as the
governmental unit shall prescribe, such information as is necessary to transfer to a
medicare extension plan. If a retiree does not submit the information required, he shall no
longer be eligible for his existing health coverage. The governmental unit may from time
to time request from any retiree, a retiree’s spouse and dependents, proof certified by the
federal government of their eligibility or ineligibility for medicare part A and part B
coverage. The governmental unit shall pay any medicare part B premium penalty
assessed by the federal government on said retirees, spouses and dependents as a result of
enrollment in medicare part B at the time of transfer into the medicare health benefits
supplement plan.

This section shall take effect in a county, except Worcester county, city, town or district
upon its acceptance in the following manner:— In a county by vote of the county
commissioners; in a city having a Plan D or Plan E charter by a majority vote of its city
council; in any other city by vote of its city council, approved by the mayor; in a district,
except as hereinafter provided, by vote of the registered voters of the district at a district
meeting; in a regional school district by vote of the regional district school committee;
and in a town either by vote of the town at a town meeting or, by a majority of
affirmative votes cast in answer to the following question which shall be printed upon the
official ballot to be used at an election of said town:— “Shall the town require that all
retirees, their spouses and dependents who are enrolled in Medicare Part A at no cost to a
retiree, their spouse or dependents, or eligible for coverage thereunder at no cost to a
retiree, their spouse or dependents, be required to enroll in a medicare health benefits
supplement plan offered by the town?”.
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CHAPTER 32B Section 18A Medicare extension plans; mandatory transfer of retirees

Section 18A. In a governmental unit that has accepted section 10 and that accepts this
section, all retirees, their spouses and dependents insured or eligible to be insured under
this chapter, if enrolled in Medicare Part A at no cost to the retiree, spouse or dependents
or eligible for coverage thereunder at no cost to the retiree, spouse or dependents, shall be
required to transfer to a Medicare extension plan offered by the governmental unit under
section 11C or section 16, provided, that the benefits under the plan and Medicare Part A
and Part B together shall be of comparable actuarial value to those under the retiree’s
existing coverage; provided, however, that a retiree or spouse who has a dependent who
is not enrolled or eligible to be enrolled in Medicare Part A at no cost shall not be
required to transfer to a Medicare extension plan if a transfer requires the retiree or
spouse to continue the existing family coverage for the dependent in a plan other than a
Medicare extension plan offered by the governmental unit. Each retiree shall provide the
governmental unit, in such form as the governmental unit shall prescribe, such
information as is necessary to transfer to a Medicare extension plan. If a retiree does not
submit the information required, he shall no longer be eligible for his existing health
coverage. The governmental unit may from time to time request from a retiree, a retiree’s
spouse or a retiree’s dependent, proof, certified by the federal government, of eligibility
or ineligibility for Medicare Part A and Part B coverage. The governmental unit shall pay
any Medicare Part B premium penalty assessed by the federal government on the retiree,
spouse or dependent as a result of enrollment in Medicare Part B at the time of transfer.
For the purpose of this paragraph, “retiree” shall mean a person who retires after the
acceptance of this section by a governmental unit.

A retiree who retires prior to the acceptance of this section by a governmental unit, his
spouse and dependent shall continue to be eligible for benefits provided under this
chapter, but may opt to transfer to a Medicare extension plan offered by the governmental
unit under section 11C or section 16, thereby becoming ineligible to participate in any
other group health insurance benefits available to active employees under this chapter.

This section shall take effect in a county, except Worcester county, city, town or district
upon its acceptance in the following manner: In a county, by vote of the county
commissioners; in a city having a Plan D or Plan E charter, by a majority vote of its city
council; in any other city, by vote of its city council and approval by the mayor; in a
district, except as hereinafter provided, by vote of the registered voters of the district at a
district meeting; in a regional school district, by vote of the regional district school
committee; and in a town, either by vote of the town at a town meeting or, by a majority
of affirmative votes cast in answer to the following question which shall be printed upon
the official ballot to be used at an election of said town - “Shall the town require that all
retirees, who retire after the acceptance of this section, their spouses and dependents who
are enrolled in Medicare Part A at no cost to a retiree, their spouse or dependents, or
eligible for coverage thereunder at no cost to a retiree, his spouse or dependents, be
required to enroll in a Medicare health benefits supplement plan offered by the town?”.
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CHAPTER 32B Section 10 Acceptance of chapter by county, city, town, municipality or
district

Section 10. This chapter, except sections seven A, eight A, nine A, nine C, nine D, nine
E, nine F, eleven A, eleven B, eleven D, eleven E, eleven F and sixteen, may be accepted
in a county, except Worcester county, by vote of the county commissioners; in a city
having a Plan D or Plan E charter by majority vote of its city council, in any other city by
vote of its city council, approved by the mayor, in a municipality having a town council
form of government, by vote of the town council, subject to the provisions of the charter
of such municipality; in a district, except as hereinafter provided, by vote of the
registered voters of the district at a district meeting; in a regional school district by vote
of the regional district school committee; in a veterans’ services district by vote of the
district board; in a welfare district by vote of the district welfare committee; in a health
district established under section twenty-seven A of chapter one hundred and eleven by
vote of the joint committee; and in a town by submission for acceptance to the registered
voters in the form of the following question which shall be printed upon the official ballot
to be used at an election:—*“Shall certain provisions of chapter thirty-two B of the
General Laws, authorizing any county, except Worcester county, city, town or district to
provide a plan of contributory group life insurance, group accidental death and
dismemberment insurance, and group general or blanket hospital, surgical, medical,
dental and other health insurance for certain persons in the service of such county, city,
town or district and their dependents, be accepted by this town?” If a majority of the
voters voting on the question shall vote in the affirmative, this chapter, except sections
seven A, eight A, nine A, nine C, nine D, nine E, nine F, eleven A, eleven B, eleven D,
eleven E, eleven F and sixteen, shall take effect in such town.

Notwithstanding the provisions of any general law 1o the contrary, neither the acceptance
of this chapter nor the acceptance of any individual section thereof by a governmental
unit shall be revoked or rescinded,

This chapter shall not apply to Worcester county nor to its employees, and they shall be
eligible for coverage under the provisions of chapter thirty-two A. This action shall be a
transferral and not a revocation or rescission.
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34 Mass. App. Ct. 333, *; 615 N.E.2d 196, **;
1993 Mass. App. LEXIS 394, ***

JAMES SHEA & others ' v. BOARD OF SELECTMEN OF WARE

1 Joseph S. Knapp, William H. Steinmetz, Jr., Joseph J. Ciejka, and Andrew

Lawrence.

No. 92-P-172

Appeals Court of Massachusetts, Hampshire

34 Mass. App. Ct. 333; 615 N.E.2d 196; 1993 Mass. App. LEXIS 394

March 3, 1993
April 15, 1993

PRIOR HISTORY: [***1] CIVIL ACTION com-
menced in the Superior Court Department on December
28, 1990.

The case was heard by George C. Keady, Jr., 1., on
motions for summary judgment.

COUNSEL: David A. Wojcik for the defendant.
Alan D. Sisitsky for the plaintiffs.

JUDGES: Kass, Greenberg, & Laurence, 1J.
OPINION BY: LAURENCE

OPINION

[*333] [**197] Beset by funding cuts and eco-
nomic difficulties, like so many communities in the
Commonwealth, the town of Ware on April 2, 1990, de-
cided, by vote of its board of selectmen (board), that
elected town officials who do not regularly work twenty
hours per week would no longer be eligible for participa~
tion in the town's group health insurance plan as of July
1, 1990, the beginning of the town's next fiscal year. ?
Five elected officials, the plaintiffs here, whose positions
did not involve working twenty hours or more per week,
had been approved in 1968 by the board as being eligible
for participation in the town's insurance plan pursuant to
[*334] G. L. c. 32B, § 2(d). * They had all participated in
the plan since 1968. In December, 1990, the plaintiffs
sought a declaratory judgment that their termination from
the plan was illegal under c. 32B and [***2] an injunc-
tion ordering reinstatement of their health insurance cov-
erage.

2 There is no dispute between the parties as to
the material facts recited in this opinion.

3 The pertinent language of G. L. c¢. 328, § 2(d),
as amended through St. 1958, c¢. 536, which de-

fines the “employees" covered by municipal
group insurance policies, reads as follows:

"(d) 'Employee,’ any person in
the service of a governmental unit
... who receives compensation for
such service or services, whether
such person be employed, ap-
pointed or elected by popular vote
.. . provided, the duties of such
person require no less than twenty
hours, regularly, in the service of
the governmental unit during the
regular work week of permanent
or temporary employment . . . ex-
cept that persons elected by popu-
lar vote may be considered eligi-
ble employees during the entire
term for which they are elected
regardless of the number of hours
devoted to the service of the gov-
ernmental unit. . . . A determina-
tion by the appropriate public qu-
thority that a person is eligible for
participation in the plan of insur-
ance shall be final" (Emphasis
added.)

Section 2(a) of c. 32B identifies the board as the
"appropriate public authority" in the case of a
town.

[***3] As an accommodation to two of the plain-
tiffs, Shea and Knapp, the board had continued to make
monthly health insurance premium payments on their
behalf from July I, 1990, through January 1, 1991, with
the expectation that they would ultimately reimburse the
town. * Those individuals refused [**198] to do so, re-
lying on their contention that the board's termination of
their plan participation was illegal. In their answer deny-
ing the allegations of illegality, the board counterclaimed
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against Shea and Knapp for the premium payments made
for them after July 1, 1990.

4 Contrary to the plaintiffs' assertion that the
April 2, 1990, vote of the board "left them with-
out any health insurance coverage," elected offi-
cials who were no longer eligible for the town's
group health insurance program were entitled to
continue their health insurance benefits for a pe-
riod of eighteen months from July 1, 1990, pur-
suant to the provisions of Title X of the Consoli-
dated Omnibus Budget Reconciliation Act (CO-
BRA) of 1986, see 29 USC §§ 1161(a),
1162(2)(A)(i), 1163 (1988), provided that the in-
dividual officials paid the monthly premiums
themselves. We note that at no time have the
plaintiffs argued that they were entitled to con-
tinuation of their health plan participation at mu-
nicipal expense at least for the balance of their re-
spective elected terms

[*335]) [***4] On cross motions for summary
judgment, a Superior Court judge allowed the plaintiffs'
motion, denied the board's, and dismissed the counter-
claim. The judge construed the language of § 2(d), which
he saw as “clear and unambiguous,” as preventing the
board from reversing the eligibility decision they had
made in 1968 in the plaintiffs' favor, regardless of any
changed conditions. He treated the statutory language
making the board's determinations of participation eligi-
bility "final" as irrelevant because it did not preclude
judicial review of such decisions. He also ruled that the
board's principal authority, Ramponi v. Selectmen of
Weymouth, 26 Mass. App. Ct. 826 (1989), was distin-
guishable because it involved the correction of an initial
mistake of law as to an individual's qualification as an
eligible "employee" and did not address the eligibility of
elected officials for benefits under c. 32B. We hold that
the judge's view of G. L. c¢. 32B, § 2(d), was erroneous.
The judgment for the plaintiffs should be reversed and
judgment should be entered for the defendant on its
counterclaim.

The plain language of the statute is precisely the re-
verse of [***S] that underlying the judge's conclusion.
Section § 2(d) of c. 32B provides that any employees,
including those who work less than twenty hours per
week, "may be considered eligible" by the appropriate
public authority for municipal group insurance participa-
tion notwithstanding the Legislature's bright line exclu-
sion from eligibility of all those who work less than
twenty hours in the first proviso of the section. See Lex-
ington Educ. Assn. v. Lexington, 15 Mass. App. Ct. 749,
753-755 (1983). Contrary to the judge's implicit assump-
tion that such employees' participation was made manda-
tory by the statute, the word "'may"' is not an apt word to

express a positive mandate. It is a word of permission
and not of command. It should be construed, if possible,
in accordance with its true signification. In general,
throughout our statutes, the distinction between words of
permission or discretion and words of command, includ-
ing the distinction between 'may' and 'shall,' has been
carefully observed. We should not in any case lightly
conclude that the distinction has been overlooked.”
[*336] Brennan v. Election Commrs. of Boston, 310
Mass. 784, 786 (1942) [***6] (emphasis added, cita-
tions omitted).

In the absence of evidence that the Legislature in-
tended that "may" should be construed as mandatory
rather than permissive, see Young's Ct., Inc. v. Outdoor
Advertising Bd., 4 Mass. App. Ct. 130, 133-134 (1976),
Beach Assocs., Inc. v. Fauser, 9 Mass. App. Ct. 386, 389
(1980), the words "may be considered eligible" should be
held to permit, but not require, the board to determine
whether the otherwise excluded under-twenty-hour em-
ployees were to be accorded the benefit of group health.
insurance coverage. See Cohen v. Water Commrs., Fire
Dist. No. 1, S. Hadley, 411 Mass. 744, 751 (1992). No
evidence of a contrary legislative intent was proffered by
either the judge or the plaintiffs.

We find nothing in the legislative history, purposes
or language that would support the dubious related
proposition advanced by the plaintiffs and accepted by
the judge. In essence, they posit that, having once made
otherwise ineligible employees participants in the town's
insurance program, the board is bound to continue such
employees' participation [***7] perpetually by virtue of
its initial decision, which can never be undone. This
contention finds no support in the rules of statutory con-
struction and the law under c. 32B. The use of the word
"may” in the exception clause of § 2(d) "imports the ex-
istence of discretion." Hunters Brook Realty Corp. v.
Zoning Bd. of Appeals of Bourne, 14 Mass. App. Ct. 76,
80 (1982).

The element of discretion on the part of the appro-
priate public authority with respect [**199)] to determi-
nations of insurance eligibility under § 2(d) is also re-
flected in the finality provision of the section * and has
been explicitly recognized by this court. See Lexington
Educ. Assn. v. Lexington, 15 Mass. App. Ct. at 754 n.7;
Ramponi v. Selectmen of Weymouth, [*337] 26 Mass.
App. Ct. at 829. As the Supreme Judicial Court has
stated, under c. 32B, "[a] community is bound by ex-
pressly stated constraints in setting up its [insurance]
program, but is given broad authority to act within those
constraints.” Teamsters, Chauffeurs, Warehousemen &
Helpers Union, Local No. 59 v. Chatham, 404 Mass.
365, 367 (1989).
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34 Mass. App. Ct. 333, *; 615 N.E.2d 196, *;
1993 Mass. App. LEXIS 394, ***

5 The judge's observation that the statute's en-
dowing the board's eligibility determination with
finality did not make it unreviewable by a court
was correct but legally irrelevant to the central is-
sue of the scope of the board's discretion under §
2(d). See Ramponi v. Selectmen of Weymouth, 26
Mass. App. Ct. at 829-830 & n.7.

[***8] We know of nothing, and the plaintiffs have
cited nothing, that would support truncating the board's
discretion and broad authority under c. 32B so that its
eligibility determinations under § 2(d), once made, are
permanent and irreversible, regardless of changing con-
ditions. Such a rule would undercut the discretion which
$ 2(d) confers upon it in a2 manner that is, as Ramponi,
supra, pointed out, contrary to common sense as well as
the statutory language:

"Ramponi [the municipal official whose
health insurance participation was termi-
nated by the Weymouth board] . . . con-
cedes, as in common sense he must, that
the |***9] selectmen can make a deci-
sion under § 2(d) favorable to a person,
and then, in the light of changed condi-
tions, reverse the decision for the future.”

Ramponi v. Selectmen of Weymouth, 26 Mass. App. Ct.
at 829,

The effort to distinguish this pointedly applicable
language in Ramponi is unpersuasive. Theé Ramponi
decision, while involving an initial mistake by the board
as to an individual's insurance eligibility, assumed the
board's more general discretion under § 2(d) to take
away, after reexamination, what it had earlier bestowed
when subsequent circumstances demonstrate the propri-
ety of such a reversal and the statute contains no inhibi-
tion. That premise is in accord with the analogous prin-
ciple that the power of superior municipal officials to
remove subordinate officers is implicit in and an incident
of the power to appoint them, even when removal au-
thority is not expressly stated in the enabling statute. See

Adie v. Mayor of Holyoke, 303 Mass. 295, 300 (1939);
Furlong [*338] v. Ayers, 305 Mass. 455, 456-457
(1940); Whalen v. Holyoke, 13 Mass. App. Ct. 446, 454
(1982).

[***10] The plaintiffs have failed to suggest any
public policy support for their findamental proposition
that, once made eligible for the town's insurance plan,
they can never be terminated. Nor can we divine any
public interest that would be advanced by sanctioning the
fiscal straitjacket with which the plaintiffs seek to re-
strain their town, especially when the realities of munici-
pal economic stringency and skyrocketing health insur-
ance costs are matters of common knowledge. We
would require explicit statutory language or particularly
convincing evidence of intent, which they have failed to
provide, before we would be prepared to accept such a
counterintuitive and singular outcome. Cf. O'Brien v.
Analog Devices, Inc., post 905, 906-907 (1993) ("a life-
time contract [of employment] is so extraordinary that it
takes strong proof to establish one . . . [and] particularly
explicit expressions of intent . . .,").

Finally, the plaintiffs’ cursory reliance on the so-
called anti-rollback amendment, St. 1988, c. 29, § 3,
amending c. 23 of the Acts of 1988 by inserting § 77A,
as a constraint on the board's power to reconsider its
group insurance eligibility decisions is without merit.
[***11] That statute's restriction on a town's ability to
increase municipal employees' premium payments pro-
tects employees who are appropriately covered by a c.
32B plan. It neither states nor effects any limitation on
the power of the appropriate [**200] public authority to
make eligibility determinations under c. 32B.

In view of the foregoing, judgment is to be entered
for the board on the counterclaim against the plaintiffs
Shea and Knapp for the insurance premium payments
made on their behalf subsequent to July, 1990. The
judgment dated November 26, 1991, is reversed, and
judgment is to be entered declaring that the April 2,
1990, action of the board was valid.

So ordered.
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MASSACHUSETTS DEPARTMENT OF REVENUE
DIVISION OF LOCAL SERVICES

P.O. Box 9655 (617) 626-2300
Boston, MA 02114 (FAX) (617) 626-2330
MITCHELL ADAMS
Commissioner
LESLIE A KIRWAN
Deputy Commissioner
January 27,1995

Lanesborough Board of Assessors
Box 164
Lanesborough, MA 01237

Re: Health Insurance for Elected Officials
Qur File No. 95-42

Dear Board Members:

You have requested an opinion concerning the authority of the board of selectmen
to establish a policy requiring approval of the board of selectmen before an elected official
may be considered eligible for group insurance. The particular policy to which you refer
appears in a set of personnel rules and regulations adopted by the board of selectmen.
Section XX provides that the town will provide health care for employees who regularly
work a minimum of 20 hours per week, provided that no employee shall be included for
coverage without the prior approval of the board of selectmen. The policy further provides
that "[n]o elected employee shall be eligible for coverage under this section without the
-approval of the Board of Selectmen".

Eligibility for group health insurance coverage in a town which has accepted G.L.
Ch. 32B, is governed by G.L. Ch. 32B, S. 2(d). In pertinent part, that section defines
"employees” for group health insurance eligibility purposes as follows:

any person in the service of a governmental unit ... who receives compen-
sation for such service ..., whether such person be employed, appointed or
elected by popular vote, ... provided the duties of such person reguire no less
than twenty hours, regularly, in the service of the governmental unit during
the regular work week of permanent or temporary employment ...; except
persons elected by popular vote may be considered eligible employees during
the entire term for which they are elected regardless of the number of hours
devoted to the servi e governmental unijt. ... A determination by the

appropriate public authority that a person is eligible for participation in the
plan of insurance shall be final. ... (emphasis added).

In a town the board of selectmen is the appropriate public authority. G.L. Ch. 32B, S. 2(a).
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Clearly the statute requires that employees, including elected employees, receive
compensation as a condition of eligibility for coverage. See Ramponi v. Board of Selectmen
of Weymouth, 26 Mass. App. Ct. 826, 828-9 (1989). The board of selectmen could not
authorize coverage for an elected official who receives no form of compensation from the
town. A stipend is considered compensation, but payment solely as reimbursement for out
of pocket expenses would not be considered compensation.

If the elected official receives compensation and works regularly at least 20 hours
per week, that official would be considered eligible for coverage. The board of selectmen
could not deny coverage to such an employee, but may, pursuant to the authority granted
under G.L. Ch. 32B, S. 2(d), make a factual determination whether such elected official
works the required minimum number of hours. Lexington Education Association v.
Lexington, 15 Mass. App. Ct. 749, 751-2 (1983). This may in part be what the board of
selectmen policy requiring board approval is intended to address. To the extent that the
board of selectmen seek greater authority to deny coverage to an elected official who
clearly works the minimum number of hours regularly, such a policy would not supersede
the general law provision. Id at 754, n. 7.

If the elected officials do not work the minimum twenty hours, the exception for
elected officials authorizes the board of selectmen to determine, in its discretion, whether
such coverage will be extended to them. Shea v. Board of Selectmen of Ware, 34 Mass.
App. Ct. 333 (1993). We have also suggested that the board of selectmen cannot exercise
such discretion without an appropriation available to pay the town'’s share of premium
contributions. See Anderson v. Board of Selectmen of Wrentham, 406 Mass. 508 (1990).
The policy established by the board in this case might be intended for the purpose of
determining whether elected officials working less than 20 hours regularly should
nevertheless be covered by the town's insurance and that there is a sufficient appropriation
to cover the town costs.

We hope this addresses your concerns. If we may be of further service, please do
not hesitate to contact us again.

n

Chief, Property Tax Bureau
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MASSACHUSETTS DEPARTMENT OF REVENUE
DIVISION OF LOCAL SERVICES

P.O. Box 9655
Boston 02114-9655
MITCHELL ADAMS (617) 727-2300
Commissioner FAX (617) 727-6432
LESLIE A. KIRWAN .
Deputy Commissioner
September 1, 1994
Donald Faugno, Chairman
Board of Selectmen
P. O. Box 397
Brookfield, MA 01506

Re: Group Health Insurance
Our File No. 94-706

Dear Mr. Faugno:

You inquire whether the board of selectmen may adopt a policy with
respect to group insurance for elected officials who work less than 20 hours per
week. The policy provides a town 60% premium contribution only for such
officials elected prior to May 1, 1995. Other elected officials working less than 20
hours per week would be entitled to enroll, provided they pay 100% of the
premium, under the proposed policy.

We believe that the statute requires a town contribution for all eligible
employees, including elected officials who work less than 20 hours per week
regularly and who are permitted to participate under G. L. Ch. 32B, S. 2(d).
Note that such elected officials must be compensated in order to be eligible. We
also believe the statute prohibits enrollment of those elected officials who are not
eligible, except to the extent the statute or federal law permits a covered
employee who is on an unpaid leave, has left employment or whose coverage
has been terminated may continue such coverage upon payment of the entire
premium. See Shea v. Board of Selectmen of Ware, 34 Mass. App. Ct. 332, 334 n.
4 (1993). In our opinion, the statute does not permit a distinction between newly
elected and formerly elected officials with respect to town contribution. G. L.
Ch. 32B, §S.7, 7A & 16.
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We understand that the board of selectmen are merely trying to limit the
town’s fiscal liabilities without harming elected officials already entitled to
coverage with town contributions. However, under the present statutory
scheme, the town seems to be limited to the remedy of eliminating coverage for
all such elected officials working less than 20 hours per week, as specifically
upheld in Shea, supra, or to a distinction between such elected officials who
receive compensation and those who donot. G. L. Ch. 32B, S. 2(d).

We hope this addresses your concerns. If we may be of further service,

please do not hesitate to contact us again.
truly ypurs
A—
arry M. Qrossman;,

Chief, Property Tax Bureau
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From: Blau, Gary

Sent: Monday, May 17, 2010 10:00 AM

To: 'Boodman, Lisa (GIC)'

Subject: FW: 2010-622 - Tewksbury - Health Insurance - Elected Officials - Follow Up
Response

Attachments: EM2007-973 - Elected Officials Health Insurance.rtf
Lisa:

I have been thinking about this issue again and have one other comment with respect to Question 1, on
the right of elected officials working regularly less than 20 hours per week to be covered under the
town's plan upon retirement. If such an elected official is covered under the health ptan long enough to
have vested in the retirement system, and does not run for reelection, fails to be reelected or is recalled,
but has served during any {ater period when coverage has been denied to such official by vote of the
board of selectmen, | believe a scenario exists to deny coverage upen retirement in the absence of a

in the absence of a regulation prohibiting coverage for persons not actually covered at the time of
retirement, the default rule was that a person who was "eligible” for coverage at the time of retirement
could not be prohibited from receiving the town's health coverage benefit. In that case a firefighter had
been covered during early years of his employment, but had switched to his wife's coverage and was on
that coverage when he retired. The court ruled that in the absence of a regulation prohibiting coverage
for a retiree not actually covered by the town's plan at the time of retirement, the retiree was eligible for
coverage upon retirement.

in the case of elected officials working regularly less than 20 hours per week, if the board of selectmen
vote to no longer cover them, any such elected official who becomes disqualified, either at that time

or upon the expiration of the current term of office, would not be eligible for coverage while employed as
such elected official thereafter. Thus, at the time of retirement such elected official would arguably not
be entitled to coverage, under the McDonald decision, even without a regulation barring participation.
Nevertheless, it makes sense to provide a clear regulation to prohibit this practice if the town wants to
eliminate the right of the elected officials to retain the town's group health insurance coverage after
retirement.

Gary

From: Blau, Gary

Sent: Wednesday, May 12, 2010 5:29 AM

To: 'Boodman, Lisa (GIC)'

Subject: 2010-622 - Tewksbury - Health Insurance - Elected Officials

Lisa:

That is fine by me, but we usually put a note at the end of our email responses, just after the address
lines, i.e., the one that appears at the end of this reply, explaining that the response is not a public
written statement, is not the official opinion of the department, and is informational only. After |
completed the response to you | gave it a file number and added it to our database, since it presented a
new issue. See the number in the subject line above.

Happy to be of service.

Gary A. Blau, Tax Counsel
Bureau of Municipal Finance Law
PO Box 9569
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Boston, MA 02114-9569
617-626-2400
blau@dor.state.ma.us

This e-mail response is intended to provide general information about the application of municipal tax
and finance laws and Department of Revenue policies and procedures. It is not a public written
statement, as defined in 830 CMR 62C.3.1, and does not state the official position of the Department on
the interpretation of the laws pertaining to locat taxes and finance. it should be considered informational
only.

From: Boodman, Lisa (GIC) [mailto:Lisa.Boodman@state.ma.us]
Sent: Wednesday, May 12, 2010 8:21 AM

To: Blau, Gary

Subject: RE: Health Insurance - Elected Officials

Gary,

| have reviewed your input - which obviously is much more detailed guidance than | have provided, and |
certainly don't want to claim your analysis as my own. Would you be comfortable with my forwarding the
string email below to Mr. Zaroulis with attribution?

From: Blau, Gary [mailto:Gary.Blau@state.ma.us]
Sent: Tuesday, May 11, 2010 5:03 PM

To: Boodman, Lisa (GIC)

Subject: RE: Health Insurance - Elected Officials

Lisa:

See my comments below in red. | have several emails and opinions on these issues
and can forward them to you if you want to have them.

Gary

From: Boodman, Lisa (GIC) [mailto:Lisa.Boodman@state.ma.us]
Sent: Monday, May 10, 2010 9:40 AM

To: Blau, Gary

Subject: FW: Health Insurance - Elected Officials

Hi Gary,

This is a murky set of issues. | would appreciate your input (feel free to add here; use it as a draft, if
you can assist)

From: Boodman, Lisa (GIC) [mailto:Lisa.Boodman@state.ma.us]
Sent: Monday, May 10, 2010 9:18 AM
To: Charles 1. Zaroulis
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Subject: RE: Health Insurance - Elected Officials
Hi Attorney Zaroulis,

Thanks for your inquiry. As you know, there is little , if any, explicit guidance in chapter
32B or its caselaw on these issues.

From: Charles J. Zaroulis [mailto:charles.zaroulis@verizon.net]
Sent: Friday, May 07, 2010 11:54 AM

To: Lisa Boodman

Subject: Health Insurance - Elected Officials

Dear Atty. Boodman:
I represent the Town of Tyngsborough, and I am requesting your guidance.
M.G.L. ¢. 32B, § 2 (d):

Any person ... who receives compensation ... whether ... elected...
provided that the duties of such person require no less than twenty
hours, regularly ... during the regular work week ... except that persons
elected by popular vote may be considered eligible employees during the
entire term for which they are elected regardless of the number of hours
devoted to the service of the governmental unit. ... (My emphasis)

A determination by the appropriate public authority [here, the Board of
Selectmen)] that a person is eligible ... shall be final. ...

First Issue:

If a member of an elected town board has been elected for more than ten (10)
years, is over sixty-five (65) years of age, was enrolled in the group health
insurance, and does not seek re-election, is that person eligible to continue in
the health insurance plan if the Board of Selectmen now determines that
elected officials whose duties require less than twenty (20) hours a week are no
longer eligible? Do such an elective official have any vested rights in continuing
his or her health insurance?

See M.G.L 32B, § 9: “... Policies shall provide that upon retirement ... health
insurance under Sections 4, 11C, and 16 ... shall be continued and the retired
employee shall pay the full premium cost, subject to ... Section 9A or Section
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OE. .."

#1: My gut (notlegal) reaction is that those persons who were eligible and enrolled in
the coverage long enough to have had enough years to vest for the town's pension benefits
before the rules changed and are already receiving those benefits and the corresponding
health coverage should be entitled to coverage pursuant to section 9, (9A and 9E).

| agree with your gut reaction for the elected official who was covered by the town's
insurance at the time of actual retirement from service to the town, but think the cases
suggest this outcome, as well as the language of "shall be continued" in Sections 9, 9A
& 9E. With respect to prohibiting coverage on retirement for those elected officials not
covered by the town at the time of retirement or at the time of leaving town service, |
think the town has to adopt a regulation or policy limiting retirement coverage to
employees who are covered by the town's plan at the time of retirement. See Cioch v.
Treasurer of Ludlow. 449 Mass. 630 (2007); McDonald v. Town Manager of
Southbridge, 423 Mass. 1018 (1996); 39 Mass. App. Ct. 479 (1995). Note that in
Cioch the court did not reach the issue of employees who deferred retirement after
leaving town service and Cioch had opted to be covered by her spouse's policy until he
retired and then took private insurance until she discovered later that she could be
entitled to coverage under her town's plan. If the town has a policy, whether written or
not, that has allowed elected officials to be covered upon retirement after having been
covered at some time during employment or merely eligible for coverage while
employed by the town, | think it must adopt a formal policy eliminating such coverage
right, in addition to the Selectmen's determination to no longer allow coverage for those
compensated elected officials working more than 20 hours per week regularly for the
town.

Second Issue:

If all elected members of various boards receive compensation (One Dollar), may the
selectmen (here, the appropriate public authority) determine that certain elected
boards be eligible but other elected boards not be eligible? If so, must selectmen
enumerate a rational purpose for such a determination or might the Town be subject
to a claim of disparate or discriminatory practice?

#2:

I'm of the opinion that people who are paid $1 are not receiving compensation ("
compensation paid for serivces rendered).

Only if these members are elected by popular vote could they be eligible, and [ imagine
that picking some but not other board members receiving compensation could be grounds
for legal action. Keep in mind :

- elected by popular vote and paid compensation = eligible for health ins
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- elected by popular vote and not paid compensation = not eligible b/c they don't receive
compensation

| am not sure | agree with the analysis of the $1 payment to board members, since the
only rational basis | can see to vote such an amount would be to allow the board
members to receive health insurance benefits and contributions. If the selectmen
determined eligibility based on the $1 stipend, and town meeting voted the stipend for
the purpose of allowing the elected official to be covered, | would not say that the town
is prohibited from offering the insurance. We have generally concluded that as long as
the stipend is more than just reimbursement for out-of-pocket costs, it would be
sufficient compensation, and have not suggested that some particular minimum
amount is required. That is not to say that placing a minimum compensation for
eligibility might not be a rational approach, but the current legislation is not sufficiently
clear to make the necessary determinations as to how much is considered
"compensation."

We have also concluded, consistent with past GIC policy in times of yore, that the
decision to permit compensated elected officials to participate in the group plan
notwithstanding working fewer than 20 hours per week regularly, is an all or nothing
policy. The rationale for that position is one of avoiding discrimination issues, but it
seems to me a rational basis may be used to discriminate between part-time elected
officers who work regularly on a weekly basis, but not the required 20 hours, and those
elected board members who attend one meeting a month or even less frequently, for
health insurance purposes. The elected official who works 15 hours per week may

not have another job that qualifies for health insurance benefits, while the monthly
"volunteer" more likely has other insurance options.

Third Issue:

Where the Town has accepted Section 32B and where the Board of Selectmen voted
that elected officials on Boards are eligible to participate and where the Board of
Selectmen now wishes to revoke that determination, may the Board determine that
those elected officials presently in office and who are in the group insurance plan are
grandfathered so long as they continue to be re-elected and the revocation
determination of eligibility only applies to newly elected board members? It

all depends upon whether they are eligible for their coverage according to the principles
articulated above

We have generally concluded that the BOS may change the policy and revoke
eligibility for elected officials and do so immediately or at some definite time in
the future not related to the term of office, under Shea v. Board of Selectmen of
Ware, 34 Mass. App. Ct. 333 (1993). We have also opined that the language in
the statute which authorizes coverage of such elected officials "during the entire
term for which they are elected" could allow for continued coverage of such
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officials only until the end of the current term of office. Once they ran for
reelection they would not be covered, and would not be treated differently from
anyone else running for the office. The expectation for coverage if elected
would not apply to a reelection bid, if the BOS has eliminated coverage for
those elected officials who do not work the minimum number of hours.

Would there be any difference if one is elected to a Town board and then elected to a
different Town Board?

The Shea v. Ware case is of no assistance on these issues.

Have any guidelines been issued by your office? No.

We have not issued any guidelines either, but | am not sure | understand this
last question, unless town counsel is assuming the person is entitled to be
covered for all years for which he is reelected, which we do not think is the
case.

Finally, | point out that, in part due to our opinions, and perhaps those of the
GIC, some towns have sought special acts to deal with their peculiar issues
involving group insurance for elected officials. See Chapter 76 of the Acts of
2006 (Sandwich), Chapter 156 of the Acts of 2004 (Swansea) & Chapter 480 of
the Acts of 1998 (Carver).

Thank you.

Charles 1. Zaroulis
Tyngsborough Town Counsel

Charles J. Zaroulis, Esq.

40 Church Street

Suite 500

Lowell, Massachusetts 01852-2686
Tel: 978.458.4583

Fax: 978.937.0950

E-mail: charles.zaroulis@verizon.net

This email and any fites transmitted with it are confidential and
intended solely for the use of the individual or entity to whom they
are addressed. If you have received this email in error please notify
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26 Mass. App. Ct. 826, *; 533 N.E.2d 226, **;
1989 Mass. App. LEXIS 37, ***

RICHARD E. RAMPONI v. BOARD OF SELECTMEN OF WEYMOUTH & oth-

1 The town of Weymouth and the treasurer of Weymouth,

No. 88-P-85

Appeals Court of Massachusetts, Norfolk

26 Mass. App. Ct. 826; 533 N.E.2d 226; 1989 Mass. App. LEXIS 37

November 15, 1988
January 27, 1989

PRIOR HISTORY: [***1] CIVIL ACTION com-
menced in the Superior Court Department on August 30,
1985.

The case was heard by Constance M. Sweeney, J., on
motions for summary judgment.

DISPOSITION: So ordered.

COUNSEL: Robert L. Marzelli for the Board of Select-
men of Weymouth & others.

Leo S. McNamara for the plaintiff.
JUDGES: Armstrong, Kaplan, & Brown, JJ.
OPINION BY: KAPLAN

OPINION

[*827] [**226] The plaintiff Ramponi has been
one of the appointed constables of the town of Wey-
mouth since April, 1970. He applied to the Weymouth
selectmen in December, 1974, to have them recognize
him as an “employee" within the meaning of § 2(d) of G.
L. c. 32B, as amended through St, 1982, c. 615, § 5, the
statute which makes provision for a group health insur-
ance plan whereby the town pays one-half the amounts
of the premiums charged to the employees. The select-
men decided in Ramponi's favor., This decision was
questioned in October, 1977, by the town treasurer, but
the selectmen did not budge. When, in July, 1985, the
treasurer renewed the question, the selectmen voted
[***3] to remove Ramponi from the plan. ? Thereupon
Ramponi commenced the present action for a declaratory
judgment of reinstatement. Upon cross motions for
summary judgment, a judge of the Superior Court en-
tered judgment for the plaintiff. We reverse. Ramponi
does not qualify as an "employee" and there is no bar to
the selectmen's correcting their initial mistake of law or
to the [**227] court's reviewing such a legal determina-
tion. *

2 Ramponi had actual notice of the public meet-
ing at which the action was taken, attended it, and
spoke. The charges of political motivations
Ramponi makes in his brief find no support in the
record and are mere distractions from the issue of
law,

3 The State Administrative Procedure Act, G. L.
c. 30A, does not apply to the review of a decision
by a board of selectmen. See Fratus v. Selecimen
of Yarmouth, 6 Mass. App. Ct. 605, 608 (1978).
No question is raised whether the present action
would be better styled as an action in the nature
of certiorari than as an action for a declaration.

[***4] 1. As shown upon the motions for summary
judgment, Ramponi holds appointment as a constable not
only by the Weymouth selectmen but also by the ap-
pointing authorities in five other towns and the city of
Quincy. He also does some work as an auctioneer and a
justice of the peace. A constable's main authorized func-
tion is to serve process and the like. See G. L. c. 41, §§
91-95. The municipality may ask him to make a service
and so may any private person. For each service he
[*828] makes, the constable charges a fee. In fact pri-
vate requests usually will greatly outnumber those from
the municipality.

In the nature of a constable's work, he does not un-
dertake to do any stated number of jobs, nor does the
municipality exact any such stipulation. What work he
does depends on the requests that happen to be made of
him and his willingness or ability to comply with the
requests. In light of these circumstances, it will be seen
that a constable is not eligible as an "employee" under G.
L. ¢ 32B, § 2(d) (quoted in part in the margin). * It is
very dubious that Ramponi can be brought within the
opening words "in the service of a governmental unit"
and "receives compensation for [***5] such service,"
when he charges for particular jobs and most of them are
done for private persons. That the statute looks to some-
thing in the nature of a salary from the governmental unit
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for continuous work, rather than particular charges for
individual jobs done at request, is shown by the use of
the term "salary" in figuring {*829] the contributions by
the multiple governmental units where a person works
for more than one unit. And quite clearly, Ramponi can-
not meet the first proviso, that "the duties of such person
require no less than twenty hours, regularly, in the ser-
vice of the governmental unit during the regular work
week," and so on, when he has no fixed duties that re-
quire any set number of hours, and does not have a regu-
lar work week. *

4 "(d)'Employee', any person in the service of a
governmental unit or whose services are divided
between two or more governmental units or be-
tween a governmental unit and the common-
wealth, and who receives compensation for such
service or services, whether such person be em-
ployed, appointed or elected by popular vote, . . .
provided, the duties of such person require no
less than twenty hours, regularly, in the service of
the governmental unit during the regular work
week of permanent or temporary employment,
and provided, further that no seasonal employee
or emergency employees shall be included; ex-
cept that persons elected by popular vote may be
considered eligible employees during the entire
term for which they are elected regardless of the
number of hours devoted to the service of the
governmental unit. If an employee's services are
divided between governmental units, the em-
ployee shall, for the purposes of this chapter, be
considered an employee of the governmental unit
which pays more than fifty per cent of his salary.
But, if no one of said governmental units pays
more than fifty per cent of said employee's salary,
the governmental unit paying the largest share of
the salary shall consider the employee as its own
for membership purposes, and said governmental
unit shall contribute fifty per cent of the cost of
the premium. If the payment of an employee's
salary is equally divided between governmental
units, the governmental unit having the larger or
largest population shall contribute fifty per cent
of the cost of the premium. If an employee's sal-
ary is divided in any manner between a govern-
mental unit and the commonwealth, the govern-
mental unit shall contribute fifty per cent of the
cost of the premium. . . . A determination by the
appropriate public authority that a person is eligi-
ble for participation in the plan of insurance shall
be final. ..."
[***6]}

5 Legislative history, showing the evolution of
the language now appearing in the proviso, is set
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out in Lexington Educ. Assn. v. Lexington, 15
Mass. App. Ct. 749 (1983).

2. The judge below did not enter into the question
whether Ramponi qualifies as an "employee” under §
2(d). She ruled that the 1974 decision of the selectmen
was immovable by them even if it was erroneous. She
supported this view by a reference to the next-to-last
sentence of § 2(d) (last in the quotation at note 4) which
states that a determination by the [**228] selectmen
that a person is eligible shall be "final." We read "final"
in this context to mean that a positive determination by

the selectmen is the end of the administrative line -- there

is no administrative body which is a hierarchical superior
to the selectmen, capable of reexamining their determi-
nation. Ramponi apparently concedes, as in common
sense he must, that the selectmen can make a decision
under § 2(d) favorable to a person, and then, in the light
of changed conditions, reverse the decision for the fu-
ture. It should be equally [***7] clear that they may
correct for the future a decision based on a mistaken
view of the law -- an erroneous interpretation of the basic
statute. ¢ See discussion in Aronson v. Brookline Rent
Control Bd, 19 Mass. App. Ct. 700 (1985); 2 Davis,
Administrative Law Treatise § 18.09, at 605-611 (1958),
and at 620 (1970 Supp.); Davis, Administrative Law
Text § 18.09, at 369-371 (3d ed. 1972). See also
Boesche v. Udall, 373 US. 472 (1963); Warburton v.
Warkentin, 185 Kan. 468, 477 (1959). Compare Ameri-
can Trucking Assns., Inc. v. Frisco Transp. Co., 358 U.S.
133, 144-146 (1958). There is, moreover, no equity in
the present picture that conceivably [*830] might bar
the selectmen from conforming now to the law. The
corrective decision involves no retroactive impairment of
rights or property. By reason of the treasurer's protests,
Ramponi knew his credentials were challengeable, and
that and worse would have been evident to him or his
advisers upon even a casual reading of § 2(d). To all this
should be added the general principle that estoppel may
not be raised against the government. [***8] See Sta-
dium Manor, Inc. v. Division of Admin. Law Appeals, 23
Mass. App. Ct. 958, 962 (1987).

6 There is no claim that the selectmen would be
without power to reverse for the future a decision
unfavorable to the person.

Ramponi says "final" also means that there is no ju-
dicial review of the selectmen's first decision declaring
him eligible. ’ In a sense this is true: where the decision
declares a person eligible, neither the selectmen nor the
person wants an appeal. On the other hand, where the
selectmen's (second) decision is against the person, judi-
cial review is available: the finality language does not
purport and cannot be read to extend-to such a case. In-
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deed, Ramponi acted on that understanding in commenc- 719, 720 n 1 (1983); Gudanowski v.
ing the present action in Superior Court, Northbridge, 17 Mass. App. Ct. 414, 419-420
(1984).

7 We need not refer to the many instances where [++*9] The judgment appealed from is reversed

nts that administrati ion i . . : RTPAS
statutory statements that administrative action is and judgment will enter declaring that the plaintiff is not

final have been held not to preclude judicial re- " "
view, See Opinion of the Justices, 251 Mass. 569, an “employee" as defined by G. L. c. 328, § 2(d).

614-616 (1925); Hough v. Contributory Retire- So ordered.
ment App. Bd., 309 Mass. 534, 535 (1941); Taun-
ton Eastern Little League v. Taunton, 389 Mass.
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Chapter 115 of the Acts of 2006

AN ACT RESTRICTING CERTAIN INSURANCE BENEFITS FOR PART-
TIME ELECTED OFFICIALS OF THE TOWN OF NORWELL.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by
the authority of the same as follows:

SECTION 1. Notwithstanding chapter 32B of the General Laws or any other general or special
law to the contrary, part-time elected officials of the town of Norwell who receive a stipend shall
not be eligible for participation in the town’s contributory health and life insurance benefit plan,
but part-time elected officials who receive a stipend and who pay the full monthly cost to the
town, plus any administrative costs that may be assessed by the board of selectmen, shall be
eligible to participate.

SECTION 2. This act shall take effect on July 1, 2006.

Approved June 21, 2006.

Return to:

List of Laws passed in 2006 Session

General Court home page, or
Commonwealth of Massachusetts home page.
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Chapter 156 of the Acts of 2004

AN ACT RELATIVE TO PART-TIME ELECTED OFFICIALS OF
THE TOWN OF SWANSEA.

Be it enacted by the Senate and House of Representatives in General Court assembled,
and by the authority of the same, as follows:

Notwithstanding chapter 32B of the General Laws or any other general or special law to
the contrary, part-time elected officials of the town of Swansea who receive a stipend
shall not be eligible for participation in the town's contributory health and life insurance
plan. Part-time elected officials elected prior to April 2004 who currently participate in
the plan shall be eligible to continue participation until the end of their current terms.
Part-time elected officials who receive a stipend and who elect to pay 100 per cent of the
cost of such participation plus any administrative costs that may be assessed by the board
of selectmen may be eligible to participate in the plan.

Approved July 1, 2004
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