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KEVIN BARROWS vs. WAREHAM FIRE DISTRICT & others.'
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OPINION

[*6231 [**833] TRAINOR, J. The plain
tiff, Kevin Barrows, appeals from a summary
judgment entered by a judge of the Superior Court
on his [*624] claims of defamation and slander
against the municipal defendants, the Wareham
fire district and the board of water commissioners

of Wareham (collectively, town) (counts I and II of
the complaint); and Michael Martin, individually
and as the superintendent of the water department
of the Wareham fire district (count III of the com
plaint). Barrows argues on appeal that it was error
for the judge to rule (1) that the town was exempt
from liability pursuant to G. L. c. 258, § 10(c)-, and

(2) that Martin was exempt from liability based on
a conditional privilege to make the allegedly de
famatory statements.

Ultimately, the appeal poses two questions: (I)
whether a claim ofdefamation based on allegations
of reckless conduct by a municipal employee is an
intentional tort for the purposes [***2] ofa G. L
c. 258, § 10(c), exemption from the liability im
posed by the Massachusetts Tort Claims Act (Act),
and (2) whether that same alleged misconduct is
exempt from individual liability because of the
privilege granted to a public official in the exercise
of his official duties. We conclude that (1) under
the Act, a municipality is exempt from liability for
a reckless defamation claim against a municipal
employee based on the specific inclusion [**834]
of both forms of defamation, slander and libel, in
the list of torts enumerated in G. L. c. 258, § 10(c);
and (2) Martin did not act with a level of miscon
duct necessary to forfeit his conditional privilege
as a public official. For these reasons and others
discussed below we affirm the summary judgment.

Facts. The summary judgment record provides
us with the following undisputed facts. Barrows
was employed by the water department of the
Wareham fire district (water department) as a
foreman. On July 18, 2005, Martin, the superin
tendent of the water department, met with both
Barrows and Andrew Cunningham, Barrows's
direct supervisor, and delivered to Barrows a
written list of thirteen separate allegations of gross
misconduct. Barrows was ordered [***3] to ap
pear before Martin the next morning, July 19,
2005. At the July 19 meeting. Barrows was ac
companied by Nancy Caldeira and Robert Silvia,
his union representatives. He refused to answer any



of the allegations at the meeting, as he wanted to
seek legal advice before proceeding. Later on July
19, Martin delivered to Barrows a letter terminat
ing his employment based on some of the allega
tions.

(*625) The allegations of misconduct were
based on actions taken by Barrows in 2004. The
allegations claimed, and Barrows has conceded,
that he took dirt and sand dug from graves in the
town cemetery and stockpiled it behind the water
department building in an area subject to regulation
under the Wetlands Protection Act. Barrows also

allowed two local construction companies to store
significant amounts of their own construction
by-products in the same location.

As evidence that he was being targeted by
Martin, Barrows submitted an affidavit of Cynthia
Parola, a former Wareham selectman, in which she
stated that Martin told her in the summer of 2002,
"I'm going to make it my mission to get rid of
Kevin Barrows."

Barrows appealed his termination to the pru
dential committee, a body authorized to review
termination [***4] appeals. After a public hear
ing, which Barrows had requested, the prudential
committee determined that Barrows did not com

mit any violations and that his firing was not jus
tified. Barrows was immediately reinstated to his
position with full back pay for any lost wages and
benefits. The Wareham conservation commission

later found that some of the material that Barrows

had placed or had authorized to be placed behind
the water department building had been deposited
into an area subject to regulation under the Wet
lands Protection Act. It cost the town approxi
mately $150,000 to remediate the problem.

Discussion. 1. Summary judgment. Summary
judgment shall be granted where there are no ma
terial facts in dispute and the moving party is enti
tled to judgment as a matter of law. Cassesso v.
Commissioner ofCorrection, 390 Mass. 419, 422,
456 N.E.2d 1123 (1983). See Community Natl.
Bank V. Dawes, 369 Mass. 550, 553, 340 N.E.2d
877 (1976); Mass.KCiv.P. 56(c), 365 Mass. 824
(1974). The moving party bears the burden of af
firmatively demonstrating the absence of a triable
issue. Pederson v. Time, Inc., 404 Mass. 14, 17,
532 N.E.2d 1211 (1989).

The town argues that the grant of summary
judgment on counts I and II was proper as a matter
of law pursuant [***5] to G. L. c. 258, § 10(c).

The town and Martin further argue that summary
judgment was also appropriate on count III pur
suant to the privilege applicable to statements
made by public officials in the performance oftheir
official duties.

1*626] [**835] 2. Claims against the
town. "[T]he primary purpose of the Act was to
replace the common-law doctrine of governmental
immunity, and its myriad judicially created excep
tions, with a comprehensive statutory scheme
governing the tort liability of public employers."
Morrissey v. New England Deaconess Assn. —
Abundant Life Communities, Inc., 458 Mass. 580,
590, 940 N.E.2d 391 (2010). The Act "created a
cause of action against public employers for the
negligent or wrongfiil acts or omissions of their
employees acting within the scope of their em
ployment." Nelson v. Salem State College, 446
Mass. 525, 537, 845 N.E.2d 338 (2006). See G. L
c. 258, § 2. The Act expressly exempts intentional
torts from its provisions, and therefore a public
employer cannot be sued for the intentionally tor-
tious conduct of its employee. See G. L. c. 258, §
10(c)} While § 10(c) lists a number of intentional
torts, its use of the word "including" indicates that
the enumerated list is representative, not
all-inclusive, [***6] and that any intentional tort
is covered by § 10(c). See Connerty v. Metropoli
tan Dist. Commn., 398 Mass. 140, 149, 495 N.E.2d
840 (1986); Molinaro v. Northbridge, 419 Mass.
278, 279, 643 NE.2d 1043 (1995).

2 General Laws c. 258, § 10(c), inserted
by St. 1978, c. 512, § 15, excludes fi-om the
Act "any claim arising out of an intentional
tort, including assault, battery, false im
prisonment, false arrest, intentional mental
distress, malicious prosecution, malicious
abuse of process, libel, slander, misrepre
sentation, deceit, invasion of privacy, in
terference with advantageous relations or
interference with contractual relations."

Barrows argues that since his complaint al
leges reckless misconduct in the defamation claim,
the town is not exempt from suit under the provi
sions of § 10(c). Barrows's argument is based
largely on Forbush v. Lynn, 35 Mass. App. Ct. 696,
699, 625 N.E.2d 1370 (1994), in which we deter
mined that the alleged wilful, wanton, and reckless
conduct of municipal employees "should not be
equated with the intentional torts which § 10(c)
exempts from the coverage of the Massachusetts
Tort Claims Act." Contrast Commonwealth v.



Welansky, 316 Mass. 383, 399, 401, 55 N.E.2d 902
(1944) ("The essence of wanton or reckless con
duct is intentional [***7] conduct, by way either
ofcommission or ofomission where there is a duty
to act, which conduct involves a high degree of
likelihood that substantial harm will result to an

other. .. . Wanton or reckless conduct is the legal
equivalent of intentional conduct"). The munici
pality in Forbush was not immune from [*627]
tort liability under the Act when a child was seri
ously injured while playing on a public playground
as a result of the municipality's wilful, wanton, and
reckless conduct. Forbush v. Lynn, supra at 699?

3 In Forbush^ we emphasized "the dif
ference between the intention to commit an

act which involves a high degree of likeli
hood that substantial harm may result to
another (reckless misconduct) and the in
tention to cause that harm (intentional
misconduct)." 35 Mass. App. Ct. at 700,
citing Restatement (Second) of Torts § 500
comment f (1964). We relied on this dis
tinction when we determined that the reck

less conduct alleged in that case was not
exempt from suit under § 10(c). Id. at
701-704. There are, however, very signifi
cant exceptions to the rule announced in
comment f of the Restatement (Second) of
Torts § 500 and highlighted in Forbush,
supra. For example, we have recognized
1***8] that reckless misconduct is sufficient
to prove the tort of intentional emotional
distress since the tort was first recognized in
George v. Jordan Marsh Co., 359 Mass.
244, 255, 268 N.E.2d 915 (1971). In that
context, "reckless" or "wanton" conduct is
the essence of the intentional conduct re

quired for the commission of the tort of in
tentional emotional distress. See Tilton v.

Franklin, 24 Mass. App. Ct. 110, 112, 506
N.E.2d 897 (1987). The Legislature specif
ically listed intentional mental distress
(which we view as the same as intentional
emotional distress, see ibid.), as an inten
tional tort in § 10(c), despite the fact that it
can be proved by reckless misconduct.

1**836] Relying on Forbush, Barrows ar
gues that the town defamed him wantonly and
recklessly, and that therefore his complaint should
not have been dismissed pursuant to G. L. c. 258, §
10(c).^ He argues that the Legislature did not in

tend wanton and reckless defamation to be ex

empted under § 10(c) as an intentional tort.

4 Specifically, Barrows's amended com
plaint alleged that "the [town's] allegations.
.. were false and reckless in disregard ofthe
truth, wilful, and wanton, and taken without
investigation of the allegations."

We do not agree with Barrows's [***9] ar
gument and are not persuaded by his attempt to
apply the Forbush analysis to the tort of defama
tion. First, the tort at issue in Forbush was a claim
for personal injury based on reckless or wanton
conduct, a tort that is not specifically exempted
from liability under the Act by § 10(c).^

5 In contrast, the species of personal in
jury that results from an intentional act is
properly considered to be a battery, a tort
that is specifically enumerated in § 10(c).

Additionally, as we will discuss in more detail,
the gravamen of the tort of defamation does not lie
in the nature or degree of the misconduct but in its
outcome, i.e., the injury to the reputation of the
plaintiff. Barrows misconstrues (1) the nature of
the 1*628] tort of defamation and (2) the sig
nificance of its specific inclusion as an intentional
tort in § 10(c).

"Defamation is the publication of material by
one without a privilege to do so which ridicules or
treats the plaintiff with contempt." Draghetti v.
Chmielewski, 416 Mass. 808, 812, 626 N.E.2d 862
(1994), quoting from Correllas v. Viveiros, 410
Mass. 314, 319, 572 N.E.2d 7 (1991). Defamation
is essentially spoken or written words or expres
sions that injure reputation.^ See Stone v. Essex
County Newspapers, Inc., 367 Mass. 849, 853, 330
N.E.2d 161 (1975). [***10] While jurisdictions
differ as to the extent to which a statement must be

capable of injuring the plaintiffs reputation for it to
be defamatory, in Massachusetts the false state
ment must be one that "discredits the plaintiff 'in
the minds of any considerable and respectable
segment in the community.'" Draghetti v.
Chmielewski, supra at 811, quoting from Tropeano
V. Atlantic Monthly Co., 379 Mass. 745, 751, 400
N.E.2d 847 (1980).

6 In most cases the statement must be

false. See Bander v. Metropolitan Life Ins.
Co., 313 Mass. 337, 342, 47 N.E.2d 595
(1943). Massachusetts, by statute, allows a



plaintiff to recover for a truthful defamatory
statement if it was published in writing (or
its equivalent) and with actual malice. See
G.Lc.231,§92.

Although defamation is explicitly enumerated
in § 10(c), it is unique among the listed intentional
torts in that it does not require any intentional
misconduct. ' ^Assuming the other elements of
[**837] defamation are present, the publication
ofa false statement [*629] about a private party
is equally tortious whether it is made intentionally,
recklessly, or negligently. See, e.g., Ezekiel v.
Jones Motor Co., 374 Mass. 382, 390, 372 N.E.2d
1281 (1978) (defamation verdict reinstated where
jury could have determined that de
fendant during public hearing "knowingly I[ied] or
knowingly accus[ed] the plaintiff of theft"); New
England Tractor-Trailer Training ofConn.. Inc. v.
Globe Newspaper Co., 395 Mass. 471, 476-477,
480 N.E.2d 1005 (1985), quoting from Stone v.
Essex County Newspapers. Inc., supra at 855
("private persons... may recover compensationon
proof of negligent publication of a defamatory
falsehood").

7 An exception to this rule exists when
the plaintiff in a defamation suit is a public
figure; in such a case the plaintiff must
prove the defendant acted with malice. See
New York Times Co. v. Sullivan, 376 U.S.
254. 279-280, 84 S Ct. 710, 11 L. Ed. 2d
686 (1964)\ Howell v. Enterprise Publish
ing Co., LLC. 455 Mass. 641. 664, 920
N.K2d 1 (2010). In this case, Sullivan does
not apply because Barrows only alleges
defamation as a private party.
8 Torts with clear specific intent re
quirements include assault. Commonwealth
V. Musgrave. 38 Mass. App. Ct. 519.
523-524. 649 N.E.2d 784 (1995), S.C., 421
Mass. 610. 659 N.E.2d 284 (1996); bat
tery, Waters v. Blackshear, 412 Mass. 589.
590, 591 N.E.2d 184 (1992); false impris
onment, Ortiz V. Hampden County. 16
Mass. App. Ct. 138, 139-140, 449 N.E.2d
1227 (1983); false arrest, Gutierrez v.
Massachusetts Bay Transp. Authy., 437
Mass. 396, 405-406, 772 N.E.2d 552
(2002); malicious prosecution, [***12]
Beecy v. Pucciarelli, 387 Mass. 589,
594-595. 441 NE.2d 1035 (1982); abuse of
process, Datacomm Interface, Inc. v.
Computerworld, Inc.. 396 Mass. 760.

775-776, 489 NE.2d 185 (1986); invasion
of privacy, Martinez v. New England Med.
Center Hosps., Inc., 307 F. Supp. 2d 257,
267 (D. Mass. 2004); interference with ad
vantageous relations, Blackstone v. Cash-
man, 448 Mass. 255, 260, 860 N.E.2d 7
(2007); and interference with contractual
relations, Swanset Dev. Corp. v. Taunton,
423 Mass. 390. 397, 668 N.E.2d333 (1996).
Intentional mental distress requires inten
tional or reckless misconduct, however, and
the Supreme Judicial Court has held that a
claim for intentional mental distress based

on reckless misconduct is covered by the
exemption \n§ 10(c). See Tiltonv. Franklin,
supra. Fraudulent misrepresentation and
deceit appear to be similar to intentional
mental distress in that they can be commit
ted by either intentional or reckless mis
conduct. See Graphic Arts Finishers, Inc. v.
Boston Redev. Authy., 357 Mass. 40, 44,
255 N.E.2d 793 (1970); Hogan v. Riemer.
35 Mass. App. Ct. 360, 365, 619N.E.2d984
(1993). Negligent misrepresentation would
not be exempt, as it is a separate and distinct
nonintentional tort that is not enumerated in

§ 10(c), much the same way battery is
enumerated [***13] while negligent or
reckless personal injury are not.

Courts determined early on that the nature of
the wrong in a defamation of a private party is
unrelated to the defendant's intentions or his degree
of malice: "[I]t is said that neither the intention
with which a tortfeasor acted, nor the state of his
feelings toward the person injured . . ., can make
him less responsible for the injury actually caused
by his wrongful act. Carelessly to utter defamatory
statements entails the same responsibility for the
injurious consequences as negligently to cast about
firebrands, or shoot off a gun: since the defendant
has in fact done the wrongful act he must be taken
to have intended the consequences which naturally
resulted." Note, Libel Without Intent, 23 Harv. L.
Rev. 218-219 (1910), citing Curtis v. Mussey, 72
Mass. 261, 6 Gray 261 (1856); Hill v. Winsor, 118
Mass. 251 (1875); Hanson v. Globe Newspaper
Co.. 159 Mass. 293. 34 NE. 462 (1893); Ellis v.
Brockton Publishing Co.. 198 Mass. 538, 84 NE.
1018 (1908).

For private persons, intent is not essential to
the tort of defamation. Intent is presumed, or, at a
minimum, responsibility and liability is imputed as



if Intent was manifest, even when publication is
negligently or carelessly [***14] effectuated. See
In re Pereira, 44 B.R. 248, 252 (Bankr. D. Mass.
1984). The Legislature appears to have acknowl
edged and perpetuated this unique characteristic of
the tort of defamation, by specifically including it
in § 10(c).

[*630] The discussion in Restatement
(Second) of Torts § 500 comment f (1964) of the
distinction between intentional misconduct and

reckless misconduct, applicable to the tort of per
sonal injury and relied on in the Forbush decision,
is specifically not applicable to the tort of defama
tion. We recognize no such distinction, because, as
stated above, the gravamen of the tort is not de
termined by the nature ofthe misconduct but by its
outcome, i.e., the injury to the reputation of the
plaintifT.

[**838] Since our case law has determined
that any degree of misconduct - intentional,
reckless, or simply negligent ~ is sufficient to
prove a claim for defamation of a private party, it
follows that it should make no difference which

level of fault is pleaded for the purposes of a f
10(c) exemption. A statement about a private party
that is negligently published, with intentional or
reckless disregard for its truth, can be just as de
famatory as a statement that is intentionally pub
lished, [***15] with negligent disregard for its
truth. See New England Tractor-Trailer Training
of Conn., Inc., supra\ Ravnikar v. Bogojavlensky,
438 Mass. 627, 630, 782 N.E.2d 508 (2003). Ul
timately, and appropriately, the Legislature has
determined that both species of defamation, libel
and slander, are intentional torts for the purposes of
§ 10(c)^ Summary judgment was properly granted
in favor of the town on counts I & II.

9 The Act is modeled closely on the
Federal Tort Claims Act (FTCA), and a
comparison of the two statutes supports our
conclusion that the Act intended to exempt
all forms of defamation. See 28 U.S.C. §
2680 (2006); Vining v. Commonwealth, 63
Mass. App. Ct. 690, 693, 828 N.K2d 576
(2005). In the comparable provision to §
10(c) in the FTCA, Congress exempts the
Federal government from liability for a
similar list of tort claims, including slander
and libel, but does not refer to the listed torts
collectively as "intentional tort[s]." 28
U.S.C. § 2680(h). The FTCA, therefore.

plainly exempts all varieties of slander and
libel from suit, as well as all varieties of the
other listed torts.

3. Claim against Martin. Martin argues that
summary judgment was appropriate as to count III
because an absolute privilege [***16] or, in the
alternative, a conditional or qualified privilege
applies to statements made by public officials in
the performance of their official duties."State
ments made by public officials while performing
their official duties are conditionally [*631]
privileged.. .. The threat of defamation suits may
deter public officials from complying with their
official duties when those duties include the need

to make statements on important public issues."
Mulgrew v. Taunton, 410 Mass. 631, 635, 574
N.E.2d 389 (1991). We recognize that, on certain
occasions and for certain purposes, the importance
of free communication outweighs the interest in
protecting reputation. See Restatement (Second) of
Torts ch. 25, topic 3 scope note, at 258. Martin's
statements were made in his official capacity as
superintendent of the water department, and the
public clearly had an interest in both the issues
being investigated and the content of the allega
tions made by Martin.

10 The Supreme Judicial Court has not
directly addressed whether public officials
in Massachusetts are entitled to an absolute

privilege in the performance oftheir official
duties. Thus far the court has determined it

unnecessary to consider the application
[***17] ofan absolute privilege because the
conduct it has considered has been well

within the limits of a conditional privilege.
See Vigoda v. Barton, 348 Mass. 478, 484,
204 N.E.2d 441 (1965). See also Restate
ment (Second) ofTorts § 591.

However, a qualified or conditional privilege,
unlike an absolute privilege, can be abused and lost
in a number of different ways. Bratt v. Interna
tional Bus. Machs. Corp., 392 Mass. 508, 514, 467
N.E.2d 126 (1984). "One manner of such abuse is
publication with knowledge of falsity or with
reckless disregard of the truth." Tosti v. Ayik, 386
Mass. 721, 726, 437 N.E.2d 1062 (1982). Our case
law and the Restatement (Second) of Torts agree
that recklessness is the minimum degree of mis
conduct required to forfeit a conditional privilege.
Bratt V. International Bus. Machs. Corp., supra.
The abuse and loss of the defendant's conditional



privilege in a defamation action can also be based
on [**8391 "unnecessary, unreasonable or ex
cessive publication," provided the plaintiff proves
that the defendant acted "recklessly." Id. at
515-516. Therefore, the privilege is abused when
the communication is made in such a way as to
unnecessarily, unreasonably, or excessively "pub
lish it to others, as to whom the occasion is not
[***18] privileged." Galvin v. New York, N.H. &

341 Mass. 293, 297, 168 N.E.2d 262
(1960) (quotation omitted). Finally, a conditional
privilege is abused and lost when it is determined
that the defendant has acted with actual malice. See

ibid.; Tosti v. Ayik, supra.

A conditional privilege may thus be recklessly
abused and lost whether the fault lies in the mis

conduct of determining the truth of the material
published or in the misconduct of unnecessarily,
unreasonably, or excessively publishing the mate
rial.

[*632] Here, the record shows that Martin
had conducted an investigation between April and
July of 2005 that included interviews with town
employees and contractors connected to the events
prior to confronting Barrows in July of that year.
This did not amount to a reckless disregard of the
truth." When Martin first confronted Barrows with
the allegations, Barrows's immediate supervisor
was present. At Barrows's request, the next meet
ing included his union representatives. Later,
Barrows requested that the hearing before the
prudential committee be open to the public because
he "wanted the public in on it to witness what had

happened." This did not amount to an "unnecessary
or unreasonable or excessive [***19] publica
tion." Finally, Parola's affidavit, which stated that
in the summer of2002 Martin told her, "I am going
to make it my mission to get rid of Kevin Bar
rows," does not establish that Martin was acting in
bad faith and with malice three years after alleg
edly making the statement, nor does it indicate that
he inadequately investigated Barrows's conduct.'̂
The motion for summary judgment was properly
allowed on count III.

11 The judge specifically stated in his
memorandum of decision that "Barrows has

conceded that he and two other employees
under his direction drove to the cemetery,
and he loaded and brought back material to
deposit behind the Water Department
building. Barrows believes that some of the
material may have been dumped in a wet
lands buffer zone behind the building. Also,
[two local contractors] recount that in 2004,
Barrows ... allowed them to dump material
at the Water Department building. In the
end, it cost approximately $150,000 to re
move the material." Barrows does not dis

pute the judge's statement.
12 Additionally, there was no evidence of
any statements or actions by Martin indi
cating animus against Barrows in the years
since the statement to Parola was allegedly
[***20] made.

Judgment affirmed.
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1**1791 I*517J HANLON, J. The plain
tiff, Boston Gas Company (company or utility),
doing business as Keyspan Energy Delivery New
England, appeals from a reinstated decision of the
Appellate Tax Board (board), upholding the fiscal
year 2004 assessment by the board of assessors of
Boston (assessors), for the company's [*518]
rate-regulated utility property. The reinstated de
cision followed a partial remand by the Supreme
Judicial Court in Boston Gas Co. v. Assessors of
Boston, 458 Mass. 715, 941 N,E.2d 595 (2011)
(Boston Gas I), ordering the board to consider
further certain aspects of its analysis in valuing the
company's personal property.' In this appeal, the
company argues that the board's findings of fact
and report on remand were not supported by sub
stantial evidence and were erroneous under appli
cable law.

1 The Supreme Judicial Court affirmed
the board's decision as to the valuation of

the company's real property. Boston Gas I,
458 Mass, at 740.

For [***2] background and the issues on
remand, we refer to the Supreme Judicial Court's
opinion in Boston Gas I, supra. Briefly, the board
had reached an estimate ofthe fair cash value ofthe

company's personal property by according equal
weight to the net book value ofthe property and the
property's reproduction cost new less depreciation

(RCNLD), a methodology upheld in this case by
the Supreme Judicial Court. See Boston Gas I,
supra at 729 ("In sum, we conclude that the board
relied on sufficient evidence in determining that
special circumstances warranted the use of a valu
ation method other than net book value"). As part
of the RCNLD determination, the board relied on
the income capitalization approach as a market
reference, in order to estimate the economic ob
solescence associated with the property, particu
larly the effect of governmental regulation on
value. It was within the board's discretion to utilize

the income capitalization approach for that limited
purpose. See, e.g., Boston Edison Co. v. Assessors
ofBoston, 402 Mass. 1. 17, 520N.E.2d483 (1988).

The problem that concerned the court, how
ever, was that, because the property's RCNLD
exceeded the value reached through the income
capitalization [***3] approach, the board's
methodology called for the RCNLD amount to be
reduced to the income capitalization value. Thus,
in estimating economic obsolescence by reference
to the income capitalization approach, the board
essentially adopted that value as the property's
RCNLD. "Given the importance of the income
capitalization approach to the board's final valua
tion, we conclude that the income approach must
itself be sound." Boston Gas I, 458 Mass, at 731.

The court identified three aspects of the in
come capitalization approach used by the board
that required further consideration. [*519] First,
the court remanded to the board for clarification of

its decision not to use a tax factor in the income

capitalization approach. Id. at 734, 740. Second,
with respect to the board's analysis of the proper
ty's earnings before interest, taxes, depreciation,
and amortization (EBITDA), the court sought
clarification of the board's exclusion of calendar
year 2001 from the sample used to determine the
property's average EBITDA. Id. at 732, 740. Last,
the court also sought clarification regarding the
board's calculation of the EBITDA multiplier. Id.
at 733-734, 740. [**1801 We are persuaded
that, as to each of those issues, [***4] the board's
findings of fact in its reinstated decision were
supported by substantial evidence. Accordingly,
we affirm.

1. Tax factor. The board arrived at a valuation

of the property from the income capitalization
approach by averaging the revenues of the com
pany for five years between 1997 and2003.^ In so
doing, the board subtracted the property's operat-



ing expenses from the revenues for each ofthe five
years to arrive at the annual EBITDA figure. In
cluded in the operating expenses were the property
taxes actually incurred by the company. Noting the
board's preference in prior decisions for the use of
a tax factor, rather than the amount of property
taxes actually paid ~ based, as they are, on the
disputed assessment ~ the court remanded, for
further consideration, the board's decision not to
use a tax factor in its calculation under the income

capitalization approach. See Boston Gas I, 458
Mass, at 734-735 ("We have recognized that, in
using a tax factor rather than the tax expense ac
tually incurred, one avoids including the very tax
assessment in dispute in the valuation of the prop
erty for the purpose ofresolving that dispute").^

2 The board excluded 2000 and 2001

from the average, [***5| which we dis
cuss, infra.
3 "The purpose of a tax factor, in a for
mula for capitalizing earnings, is to reflect
the tax [that] will be payable on the assessed
valuation produced by the formula." Boston
Gas I, 458 Mass, at 734, quoting from As
sessors of Lynn v. Shop-Lease Co., 364
Mass. 569, 573, 307N.E.2d310 (1974). The
tax factor would be the relevant year's tax
rate, added to the capitalization rate or, in
this case, the earnings multiplier, and then
applied to the property's annual income to
determine the property's value to investors.
Boston Gas I, supra at 734 n.27. See gen
erally Taunton Redev. Assocs. v. Assessors
of Taunton, 393 Mass. 293, 294-296, 471
N.E.2d 75 (1984);Assessors ofBrookline v.
Buehler, 396 Mass. 520, 522-523, 487
N.E.2d 493 (1986).

[*520] "A reviewing court must set aside a
finding of the board if 'the evidence points to no
felt or appreciable probability of the conclusion or
points to an overwhelming probability of the con
trary.'" Irving Saunders Trust v. Assessors ofBos
ton, 26 Mass. App. Ct. 838, 841, 533 N.E.2d 234
(1989), quoting from New Boston Garden Corp. v.
Assessors of Boston, 383 Mass. 456, 466, 420
N.E.2d 298 (1981). We are satisfied that the board,
on remand, adequately explained and supported its
decision not to use a tax factor [***6] in its in
come capitalization approach.

Among its stated reasons on remand, the board
specifically found that, as a rate-regulated utility,

the company was entitled to charge rates that in
cluded reimbursement of its property taxes. See
Boston Gas I, 458 Mass, at 718 ("The DPU allows
a utility to recover, through the rates charged to
consumers, its reasonable operating expenses,
taxes, depreciation and amortization, and other
costs"), citing Boston Gas Co. v. Department of
Telecommunications & Energy, 436 Mass. 233,
234. 763 N.EJd 1045 (2002).' That finding was
supported in the record, as the evidence plainly
established that the rates were set by the Depart
ment of Public Utilities (DPU) to allow for the
company's operating expenses, including property
taxes, to be recovered from the rate payers. The
board also referred to the fact, also supported in the
record, that the utility's earnings were highly reg
ulated, [**181] and the evidence showed that
rates were set by the DPU to permit the utility
owner to earn a reasonable return on investment.

Taken together, we read those findings as ex
plaining the board's decision to deduct the property
taxes actually paid by the company as an expense
in the board's income [***7] capitalization ap
proach, as those amounts were recovered from the
rate payers rather than from the utility owner's
profits.

4 The company's own expert. Dr. Susan
F. Tierney, explained that "[t]he economic
value of these particular tangible assets for
their owner flows from the authority and
action ofrate regulators to establish the rates
designed to recover the costs associated
with these assets."

It was appropriate for the board, in valuing the
property ofthe company, a rate-regulated utility, to
consider evidence of the regulatory features of the
property in deciding to use the actual property
taxes asanexpense, rather than a taxfactor.^ As the
record made clear, a significant regulatory feature
in valuing the [*521J company property was
rate setting as a means of recovering expenses and
ensuring a reasonable rate of return on investment.
"[G]ovemmentaI restrictions on the financial re
turns of a utility company are . . . relevant to the
price which a willing buyer would pay to a willing
seller for utility property." Montaup Elec. Co. v.
Assessors of Whitman, 390 Mass. 847, 850-851,
460 N.E.2d 583 (1984). If property is subject to "a
governmentally-imposed restriction affecting its
value or its earning [***8] power, that fact should
be considered in any determination of its fair cash
value." Boston Edison Co. v. Assessors of Water-



town. 387 Mass. 298, 304, 439N.E.2d 763 (1982),
S.C., 393Mass. 511 (1984).

5 In its brief, the company takes issue
with the board's description of property
taxes as "reimburse[d]," in the board's ex
planation that the amounts actually paid in
property taxes by a regulated utility are
reimbursed through the rates the utility is
entitled to charge ~ and are therefore re
covered, in the rate-setting process. The
board's choice of words adequately con
veyed that property taxes were a recovered
expense. Dr. Tiemey reiterated, in her tes
timony and her report, that property taxes
are recovered as an expense by a
rate-regulated utility company as part of the
rate-setting process. See, e.g., Boston Edi
son Co. V. Assessors of Watertown. 387
Mass. 298, 307, 439 N.E.2d 763 (1982) ("If
Edison pays more in local property taxes,
that amount is reflected in Edison's rate to

its customers").

Mindful of the effect of governmental regula
tion on the property's capacity to generate income,
the board properly treated the property taxes actu
ally incurred by the company as an operating ex
pense, based on substantial evidence [***9] that
recovery of those amounts was provided through
the rates set by the DPU. "Substantial evidence is
'such evidence as a reasonable mind might accept
as adequate to support a conclusion,' taking 'into
account whatever in the record fairly detracts from
its weight.'" Assessors ofBrookline v. Buehler, 396
Mass. 520, 524, 487 N.E.2d 493 (1986), quoting
from New Boston Garden Corp. v. Assessors of
Boston, 383 Mass, at 466. Here, the evidence ad
equately supported the board's finding that, unlike
the typical commercial property, the company's
property taxes were among the expenses recovered
from the rate payers, and therefore did not affect
the rate of return on the owner's investment.*^ See,
e.g., Boston Edison Co. v. Assessors of Watertown,
387 Mass, at 304 (a potential buyer of a public
utility [*522] would be influenced by the rate of
return specified by [**182] the DPU and its
effect on the buyer's investment).

6 As Dr. Tiemey succinctly put it: "While
the revenue requirement is designed to
cover the utility's expenses for operating
and maintaining its system (e.g., labor costs,
property taxes, regulatory expenses, depre

ciation expenses, and amortization expenses
of regulatory assets), the return is calculated
only [***10] on the rate base and not on
expenses" (emphasis omitted).

The board's expertise in this regard is entitled
to "some deference," Koch v. Commissioner of
Rev., 416 Mass. 540, 555, 624 N.E.2d 91 (1993),
which we extend to "the board's judgment con
cerning the feasibility and fairness of alternate
proposed methods of valuation." Massachusetts
Inst. ofTechnologyv. Assessors ofCambridge, 422
Mass. 447, 452, 663 N.E.2d567 (1996). The board
determined that the usual dilemma of estimating a
commercial property's income utilizing the prop
erty taxes actually incurred, which are based on the
very assessment in dispute, was not present here.
We conclude the board adequately clarified its
decision to utilize the property taxes actually paid,
rather than a tax factor, to account for the effect of
rate regulation on the property's ability to generate
income when estimating the property's value to a
potential purchaser.

Contrary to the company's assertion, the cases
upon which it relies do not mandate that the board
use a tax factor in valuing all manner of commer
cial property.' Those cases, in which the use of a
tax factor was favored in the income capitalization
approach, involved private income-producing
properties rather than rate-regulated
utility properties. See, e.g., Assessors ofLynnfield
V. New England Oyster House, Inc., 362 Mass.
696, 700 n.2, 290 N.E2d 520 (1972), citing New
Brunswick v. New Jersey Div. of Tax Appeals, 39
NJ. 537, 546, 189 A.2d 702 (1963); Assessors of
Lynn v. Shop-Lease Co., 364 Mass. 569, 573, 307
N.E.2d 310 (1974). Indeed, "the value of property
for rate-making purposes, related, as it is, to as
suring provision for an adequate return on a utili
ty's investment, may have little to do with what the
property would sell for on a free and open market."
Boston Edison Co. v. Assessors of Watertown, 387
Mass, at 303^

1 Nor did the Supreme Judicial Court in
any way suggest that a tax factor must be
used here. The court merely sought clarifi
cation, acknowledging the board's prefer
ence for the use of a tax factor and the ap
propriateness of its use in other cases. See
Boston Gas I, 458 Mass, at 735 ("While we
have never held that a tax factor is required
in income capitalization analyses ~ and we



do not so hold today ~ we have noted the
board's preference for the use ofa tax factor
in accounting for local real estate taxes").
8 The company's insistence that a
rate-regulated utility property and a private
commercial property are similarly (***12J
situated with respect to how their owners
recover income to pay property taxes is be
lied by the record. The company's expert,
Dr. Tiemey, explained that, in the case of a
private commercial property, rates are set by
the market, while in the case of
rate-regulated utility property, rates are set
by the regulators. The company provided no
record support for its assertion that the
owner of a private commercial property is
assured recovery of property taxes from the
market, simply by raising its rents, to the
same extent that the owner of a

rate-regulated utility property is assured
recovery of property taxes through rate set
ting.

The assessors' analogy to valuation ofnet lease
properties is [*523] apt. See, e.g., General Elec.
Co. V. Assessors ofLynn, 393 Mass. 591, 609-610,
472 N.E.2d 1329 (1984) (tax factor not necessary
where the tenant pays the property taxes and the
landlord's income is not reduced thereby);
Pepsi-Cola Bottling Co. v. Assessors of Boston,
397 Mass. 447, 453, 491 N.E.2d 1071 (1986) (af
firming board's decision not to use a tax factor
where tenant was responsible for the payment ofall
taxes). In the net lease situation, the property taxes
are paid by the tenant, while in the case of regu
lated utilities [***13] such as the company,
property taxes are recovered from the rate payers
through rate setting. In both instances, use of the
amount of the actual property taxes, rather than a
tax factor, is [**183] appropriate in the income
capitalization approach because the actual amount
of the taxes incurred does not affect the owner's

rate of return on investment.

On appeal, the company also attempts to un
dercut the board's fmding that the utility's property
taxes were a recovered expense by focusing on the
lapse of time between rate setting proceedings,
claiming that a significant increase in property
taxes in the interim would not be factored into the

rates. According to that argument, the increased
property taxes would not be recovered from the
rate payers, but instead would be borne by the
company, thereby diminishing its profits. On that

basis, the company maintains that the use of a tax
factor was necessary to estimate the effect of such
increases on the property's income-generating ca
pacity.

The assessors counter that an increase in

property taxes between rate setting proceedings
likely would be covered by the annual inflation
increase included in the rates.® See generally Bos
ton Gas Co. V. Department ofTelecommunications
& Energy, [*524] 436 Mass, at 235. [***14]
The assessors also point out that a significant or
unanticipated increase in property taxes between
rate setting proceedings would entitle the company
to seek recovery under the procedure available for
exogenous costs.'® On this record, thecompany has
failed to persuade us that property tax increases
between rate setting proceedings would not be
recovered from the rate payers pursuant to those
safeguards.

9 Dr. Tiemey reported that the company's
rates were adjusted each year to account for
inflation as well as for certain external

events outside the utility's control. The
company argues that the inflation adjust
ment included in the rates offers no assur

ance that significant increases in property
taxes would be recovered from rate payers.
In so doing, however, the company posits
potential tax increases that, in our view, are
too speculative to undercut the board's
fmding that property taxes are a recovered
expense. See, e.g., Costello v. Commis
sioner ofRev., 391 Mass. 567, 570-571, 462
N.E.2d 322 (1984) (taxpayers had the bur
den of proving facts necessary to support a
new theory raised in reply brief before the
board).
10 Exogenous costs were broadly defined
in the rate setting proceeding as including,
[***15] but not limited to, changes in tax
laws, as well as regulatory, judicial, or leg
islative changes unique to the gas industry,
and in excess of $800,000 per event. The
company questions whether recovery for
exogenous costs would be available for a
property tax increase, complaining that the
record is lacking on that score. That burden,
however, fell to the company. See General
Elec. Co. V. Assessors ofLynn, 393 Mass, at
599 ("taxpayer bears the burden of persua
sion of every material fact necessary to

10



prove that its property has been overval
ued").

Based on the foregoing, we conclude that the
board's findings of fact on remand concerning the
company's recovery of its property taxes through
the rates set by the DPU were supported by sub
stantial evidence, and thus justified the use of the
property taxes actually incurred, rather than a tax
factor in the board's income capitalization ap
proach.

The company conceded at oral argument that,
unless it prevailed on the tax factor issue, resolu
tion of the remaining issues in its favor would not
result in a valuation below the property's 2004
assessed value, and so we touch on them only
briefly.

2. Exclusion of 2001 EBITDA. The board ex

cluded the 2000 [***16] and 2001 revenues from
the seven-year sample of the company's annual
EBITDA figures, which were used to arrive at an
estimate of the annual EBITDA attributable to the

property for purposes of selecting the EBITDA
multiplier. The exclusion of the 2000 EBITDA
figure was not disputed. However, the Supreme
Judicial Court sought [**184] clarification for
the board's decision to exclude the 2001 EBITDA

figure from the seven-year sample. The board's
original rationale, that 2001 was eliminated on
account [*525] of abnormal amounts of de
ferred income tax and amortization expenses taken
that year, was deemed insufficient by the court, as
those expenses would not be a factor in EBITDA.
The court also rejected the rationale that a Federal
tax issue discussed by the assessors' expert pro
vided a basis for excluding the 2001 EBITDA. See
Boston Gas /, supra at 731-732.

On remand, the board explained that the
anomalies it cited in its original decision were
indicative of other concerns that rendered the 2001

EBITDA unreliable for inclusion in the sample. "In
particular, the Board was influenced by 2001's
atypical expense ratio, its substantially negative
sum relating to income taxes, and perhaps most
significantly, [***17] the fact that the average
EBITDA as a percentage oftotal operating revenue
for the years presented was more than 50% higher
than the percentage for 2001." The board found
that the atypical figures appeared to be connected
with Keyspan's acquisition of Eastern Enterprises
in 2000. On that point, the assessors' expert,
George Sansoucy, testified that the purchase was

11

reflected in the company's 2001 EBITDA, specif
ically, the calculation of earnings as shown in the
records ofthe company and Keyspan for 2001."

11 Sansoucy testified that the deferred
income taxes and amortization figures for
2001, cited by the board as concerns in its
original decision, followed the purchase of
Eastern Enterprises by Keyspan in 2000.
According to Sansoucy, the purchase was
reflected in income and expenses for the
company that rendered 2001 not typical of
other years, and not in line with the rates set
and the reimbursements allowed for that

year through the rate-setting process.
Sansoucy observed that the significant re
duction shown in earnings, compared to
expenses incurred and rates charged, was
consistent with the purchase of Eastern
Enterprises and, while proper, was not in
dicative ofthe utility's [***18] income and
expenses for purposes of providing an av
erage that was useful for valuation.

The company maintains that the link between
the anomalies in the 2001 EBITDA and the acqui
sition of Eastern Enterprises was not supported in
the record. We view Sansoucy's testimony as suf
ficient to support a reasonable inference connect
ing the two. In so doing, we defer to the board to
decide Sansoucy's credibility, the weight to be
given his testimony, and inferences to be drawn
therefrom. See generally Boston Gas I, supra at
738y citing Fisher Sch. v. Assessors ofBoston, 325
Mass. 529, 534, 91 N.E.2d 657 (1950). According
the board our usual deference, we are satisfied that
the board's findings of fact regarding the 2001
[*526] EBITDA were based on substantial evi
dence and adequately accounted for the elimina
tion of 2001 from the sample.

3. EBITDA multiplier. In its original report,
the board adopted Sancoucy's EBITDA multiplier
of 11.7 for use in its income capitalization ap
proach. The EBITDA multiplier was reached by
looking at six comparable sales of regulated utility
property, and calculating the ratio of sales price to
annual EBITDA for each. The Supreme Judicial
Court described the board's selection of the

EBITDA [***19] multiplier as "the approximate
average" of the ratio of sales price to annual
EBITDA for those properties. Boston Gas I, 458
Mass, at 731.



One of the six sales relied upon was Keyspan's
acquisition of Eastern Enterprises in 2000. At the
time of the acquisition, Colonial Gas was a sub
sidiary of Eastern Enterprises, having become a
subsidiary in August, 1999. As described in Boston
Gas I, the company maintained [**185] in its
first appeal that the board erred in "calculating the
sales price to EBITDA ratio for that sale by using a
sale price from 2000, which included the amount
paid for Colonial Gas, while using an EBITDA
from the end of 1998, which did not include Co
lonial Gas's contribution to EBITDA." Id. at 733.

The court remanded the issue for the board's fur

ther consideration.

On remand, the board agreed that Sansoucy's
chosen EBITDA multiplier failed to account for
the contribution to earnings of Colonial Gas. To
that end, based on the corrected ratio of Eastern
Enterprise's sale price to annual EBITDA, the
board took the average of the six ratios to derive a
corrected EBITDA multiplier, thus reducing the
EBITDA multiplier from 11.7 to 11.57.'̂

12 The calculation resulted in a revised

value [***20] of $333,117,655 under the
income capitalization approach, instead of
the original value of $336,860,550. The
board's final valuation of the property, af
fording equal weight to the net book value
and the RCNLD approach, was
$246,127,000. That revised figure still ex
ceeded the assessed value of $223,200,000
for fiscal year 2004.

On appeal, the company now objects that the
new EBITDA multiplier of 11.57 was not reached
by the same method used by the board in selecting
the original multiplier and that, pursuant to the
remand order, the board was required to use the
same method. According to the company, the

12

board reached the original multiplier of 11.7, not
by averaging the six ratios, but by selecting
[*527] the figure at roughly the midpoint between
the Eastern Enterprises and Colonial Gas multi
pliers.'̂ As noted, however, the Supreme Judicial
Court described the board's selection of the origi
nal EBITDA multiplier as the approximate average
ofthe ratio ofsale price to EBITDA in the six sales,
and found no fault with the method itself Because

the board selected the revised EBITDA multiplier
using the method implicitly approved by the court,
we see no need for further remand.'''

13 The board, [***21] in its initial
findings, did not identify the precise method
by which it selected the EBITDA multiplier,
but observed that "the mean and median

multipliers were 11.78 and 11.68, respec
tively" and that "Mr. Sansoucy chose 11,7
as an appropriate multiplier," which the
board adopted. Sansoucy described his se
lection of the multiplier as "reconciled"
from the comparable sales transactions.
14 In addition to addressing the issues
identified by the Supreme Judicial Court on
remand, the board added the observation
that its original valuation, which weighed
the property's net book value with the
RCNLD, resulted in factoring economic
obsolescence twice. Removing the duplica
tion would result in a somewhat higher
valuation. As we affirm the reinstated deci

sion based on the board's treatment of the

issues on remand, we do not reach this al
ternative basis cited by the board in support
of its decision to uphold the 2004 assess
ment.

Reinstated decision of Appellate Tax Board
affirmed.
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OPINION

[*210] DUFFLY, J. After the city of Boston
(city) transferred a Boston police sergeant who
served as a union representative, the Boston Police
Superior Officers Federation (union) sought to
enforce a provision of its collective bargaining
agreement with the city, prohibiting the involun
tary transfer of certain union representatives be

tween stations or assignments. Following binding
arbitration mandated under the collective bar

gaining agreement, an [*211] arbitrator found
that the city had violated the collective bargaining
agreement and awarded the officer damages and
reinstatement to his original position. The city filed
a motion in the Superior Court, pursuant to G. L. c.
150C, § 11, to vacate the award. A Superior Court
judge denied the city's motion and allowed the
union's cross motion to confirm [**2] the award.
The city appealed, and we transferred the case to
this Court on our own motion.

The city argues, and we agree, that assignment
and transfer of officers within the Boston police
department (department) are nondelegable statu
tory powers of the Boston police commissioner
(commissioner), see St. 1906, c. 291, § 10, as ap
pearing in St. 1962, c. 322, § 1, and, accordingly,
that the grievance arbitrator exceeded his authority
in reversing the officer's transfer.

Background and prior proceedings. In 1989,
the city and the union underwent interest arbitra
tion' aspart ofa collective bargaining process. The
city had proposed a provision that would have
prohibited the involuntary transfer of union rep
resentatives, but the parties were unable to reach
agreement on how many officers would be covered
by that provision. The proposal followed several
years of litigation over what the union alleged was
the city's practice of antiunion transfers. In 1985,
the city settled a Federal case involving allegations
that the police commissioner used transfers to re
taliate against certain superior officers for their
union activities. That settlement agreement, as well
as a 1987 agreement in a related I**3| case,
stipulated that the city would not transfer current or
former union representatives without their con
sent.^ Following adoption of that settlement

13



agreement, several disputes arose concerning
whether the city had violated the agreement.

1 "'Interest' arbitration characterizes the

arbitration of labor disputes that 'involve the
question ofwhat shall be the basic terms and
conditions of employment."*School Comm.
ofHanover v. Hanover Teachers Ass'n, 435
Mass. 736. 738 n.2, 761 N.E.ld 918 (2002),
quoting F. Elkouri & E. Elkouri, How Ar
bitration Works 128 (5th ed. 1997). See
School Comm. ofBoston v. Boston Teachers
Union, Local 66, Am. Fed'n of Teachers
(AFL-CIO), 372 Mass. 605, 606 n.4, 363
N.E.2d 485 (1977).
2 Following the 1985 settlement agree
ment in the United States District Court for

the District of Massachusetts, the Boston
Police Superior Officers Federation (union)
sought a judgment of contempt against the
city of Boston (city) for violation of that
agreement. The parties reached an agree
ment resolving the contempt action and, in
1987, signed a separate letter of agreement.

[*212] In a written opinion and award in
which this history was discussed, the interest arbi
trator ordered that the transfer provision at issue
[**41 here, art. XVI, § 6A, be inserted in the col
lective bargaining agreement.^ That provision,
covering a specified number of union officers and
area representatives, has remained unchanged in
several successor contracts.

3 Article XVI, § 6A, of the collective
bargaining agreement provides:

"Federation officers and

area representatives (not to
exceed a total of 25 officers)
shall not be transferred out of

their unit, district, division or
bureau, and shall not be reas
signed nor detailed perma
nently from one platoon to
another except upon their own
request or in normal 42-day
rotation of night men. No
Federation member shall be

transferred in retaliation for

the exercise of the rights spe
cific in Section 1 of this Arti

cle or the purpose of
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interfering with the structure of institutional
life of the Federation. Specific reasons, in
writing, for any transfer, detail or reas
signment shall be given by the Police
Commissioner or his delegate to an em
ployee upon request within three (3) days of
such request. Any dispute hereunder shall
be subject to the Grievance and Arbitration
Procedure."

The grievance that gave rise to this appeal was
filed in 2008. Pursuant to G. L c. 150C, § 2 (b)^
the city [**5] sought to stay arbitration of the
grievance, on the ground that the transfer provision
was invalid and thus could not be arbitrated. A

Superior Court judge declined to issue a stay. In
2009, an arbitrator heard the grievance and deter
mined that the issue was arbitrable.

4 General Laws c. 150C, § 2 (b), pro
vides:

"Upon application, the
[S]uperior [C]ourt may stay
an arbitration proceeding
commenced or threatened if it

finds (1) that there is no
agreement to arbitrate, or (2)
that the claim sought to be
arbitrated does not state a

controversy covered by the
provision for arbitration and
disputes concerning the inter
pretation or application of the
arbitration provision are not
themselves made subject to
arbitration "

See Dennis-Yarmouth RegionalSch. Comm.
V. Dennis Teachers Ass'n, 372 Mass. 116,
119, 360N.E.2d 883 (1977) ("we regard an
agreement to arbitrate a dispute which
lawfully cannot be the subject of arbitration
as equivalent to the absence ofa controversy
covered by the provision for arbitration").

We summarize the facts relevant to the griev
ance, based on the arbitrator's findings. See Lynn v.
Thompson, 435 Mass. 54, 61, 754 N.E.2d 54
(2001), cert, denied, 534 U.S 1131, 122 S Ct.
1071, 151 L Ed 2d 973 (2002). Sergeant Ralph
Caulfield [**6] is a Boston police officer who
served as an area representative of the union at the
D-14 police station in the [*213J Brighton sec-



tion of Boston. In January, 2007, Caulfield and
another sergeant were involved in a physical fight
in the duty supervisor room, during which Caul-
field punched the other officer in the face. The
station captain suspended the other officer, but did
not suspend or otherwise discipline Caulfield.
Although the two men did not work on the same
shift, as supervisors they were required to interact
and to exchange information during shift changes.
The other officer said that an underlying tension
remained between the two. The station captain and
the chiefoffield services for the department agreed
that Caulfied's effectiveness as a supervisor had
been compromised, and discussed transferring
him. A transfer order was issued in June, 2007, but
was quickly rescinded, and Caulfield was placed
on medical leave until September 14, 2007, when
he returned to the D-14 station. In February, 2008,
he was transferred due to what the city said were
ongoing concerns about his supervisory authority.
The union then filed a grievance on his behalf

The arbitrator issued an award invalidating
[**7] the transfer and granting Caulfield damages
and the opportunity to return to his original station
assignment. The city filed a motion in the Superior
Court to vacate the arbitrator's award, and the un
ion filed a cross motion to confirm the award. A

second Superior Court judge denied the city's mo
tion to vacate the award, and granted the union's
motion confirming the award. The judge concluded
that the so-called "police commissioner's statute,"
St. 1906, c. 291, §§ 10 & 11, as appearing in St.
1962, c. 322, § 1, was silent on the issue oftransfer,
and thus that the Legislature did not intend to cre
ate a nondelegable authority in the police com
missioner to transfer personnel.

Discussion. When an arbitrator makes a bind

ing award pursuant to a collective bargaining
agreement, a Superior Court judge may vacate or
alter the award if, inter alia, it was procured by
"corruption, fraud or other undue means," the ar
bitrator was evidently corrupt or partial, or where
"the arbitrator[] exceeded [his or her] powers." G.
L c. 150C, §11. The city argues that the transfer
provision at issue impermissibly delegates the
commissioner's statutory power to assign and or
ganize officers, and thus that [**8I the award was
outside the arbitrator's authority. The union con
tends that the transfer provision is valid, and arbi
trable, [*214] because the city consented to its
inclusion in the collective bargaining agreement.
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We conclude that the city is correct and that the
award must be vacated.

a. Nondelegable powers of commissioner. The
commissioner's powers are statutorily defined. The
commissioner has "authority to appoint, establish
and organize the [Boston] police" department, St.
1906, c. 291, § 10, as appearing in St. 1962, c. 322,
§ 1, and has "cognizance and control of the gov
ernment, administration, disposition and discipline
of the department, and of the police force of the
department and shall make all needful rules and
regulations for the efficiency of said police." St.
1906, c. 291, § 11, as appearing in St. 1962, c. 322,
§1.

As an initial matter, we must determine
whether these statutory provisions confer on the
commissioner an exclusive, nondelegable author
ity to assign and transfer police officers. See gen
erally Department ofState Police v. Massachusetts
Org, ofState Eng'rs & Scientists, 456 Mass. 450,
455, 924 N.E.2d 248 (2010).^ Analysis of whether
a legislative grant of "general management pow
ers" 1**9] to a public official or body creates a
nondelegable authority "has been directed towards
defining the boundaiy between subjects that by
statute, by tradition, or by common sense must be
reserved to the sole discretion of the public em
ployer so as to preserve the intended role of the
governmental agency and its accountability in the
political process."^ Lynn v. Labor Relations
Comm'n, 43 Mass. App. Ct. 172, 178, 681 N.E.2d
1234 (1997). See ChiefJusticefor Admin. & Mgt.
of the Trial Court v. Commonwealth Employment
Relations Bd, 79 Mass. App. Ct. 374, 381, 946
N.E.2d 704 (201l)y citing School Comm. ofBoston
V. Boston Teachers Union, Local [*215] 66, Am.
Fed'n of Teachers (AFL-CIO), 378 Mass. 65, 71,
389 N.E.2d 970 & n.l3 (1979) ("One purpose of
the principle is the retention of public policy
making in the hands of governmental employers
accountable directly or indirectly through 'the
normal political process,' and the prevention of the
devolution of policy making to the narrower per
spective and accountability of interest group bar
gaining").

5 "[W]hile an underlying decision may be
reserved to the exclusive prerogative of the
public employer . . . , the public employer
may be required to arbitrate with respect to
ancillary matters, such I**10| as proce
dures that the employer has agreed to follow



prior to making the decision." Somerville v.
Somerville Mm. Employees Ass'n, 451
Mass. 493, 499, 887 N.E.2d 1033 (2008),
quoting Lynn v. Labor Relations Comm'n,
43 Mass. App. Ct. 172, 179, 681 N.E.2d
1234 (1997). The transfer provision at issue
here does not concern such ancillary matters
but, rather, the commissioner's authority to
transfer officers.

6 Characterizing a decision as suitable for
collective bargaining "can be difficult be
cause many decisions of the public em
ployer include both a managerial function
and an effect upon the terms and conditions
of the employees' work." ChiefJustice for
Admin. & Mgt. of the Trial Court v. Com
monwealth Employment Relations Bd., 79
Mass. App. Ct. 374, 381, 946 N.E.2d 704
(2011).

Although the statutory language does not
contain the word "transfer," the statutory provision
defining the commissioner's authority, by its plain
language, confers nondelegable authority over the
assignment and organization of the officers within
the department. Pursuant to St. 1906, c. 291, §§ 10
and 11, as appearing in St. 1962, c. 322, § 1, "[t]he
commissioner's authority .. . has been recognized
to be broad." Boston v. Boston Police Patrolmen's

Ass'n, 403 Mass. 680, 684, 532 N.E.2d 640 (1989),
1**11] See Boston v. Boston Police Superior Of

ficers Fed'n, 29 Mass. App. Ct. 907, 908, 556
N.E.2d 1053 (1990), and cases cited (St. 1906, c.
291, §§ 10, 11, and 14, as appearing in St. 1962, c.
322, § 1, confers "broad administrative control and
discretion of the police commissioner of Boston").

"[C]onsiderations of public safety
and a disciplined police force require
managerial control over matters such
as stalfmg levels, assignments, uni
forms, weapons, definition of duties,
and deployment of personnel. . . .
[T]he deployment of officer person
nel to meet the tasks and responsi
bilities of the department is a fun
damental and customaiy prerogative
of municipal management which
falls squarely within [St. 1906, c.
291, §11]...."

Boston V. Boston Police Patrolmen's Ass'n, 41
Mass. App. Ct. 269, 272, 669 N.E.2d 466 (1996).
See, e.g., Boston v. Boston Police Patrolmen's
Ass'n, 403 Mass, at 684 (assignment of one patrol

officer to marked patrol vehicle instead of two
officers per vehicle was made pursuant to non
delegable authority); Boston v. Boston Police Su
perior Officers Fed'n, 52 Mass. App. Ct. 296, 299,
753 N.E.2d 154 (2001) (assignment of officer to
temporary duties is nondelegable authority).

There is therefore no basis to conclude that

[**12] a "transfer" of an officer falls outside the
scope of the commissioner's power to "appoint,
establish and organize." An assignment or de
ployment [*216] cannot be irrevocable, or
managers would have no ability to react to
changing conditions in arranging the police force
into the necessary bureaus, units and divisions.'

7 The union does not claim that the

transfer at issue here constituted improper
retaliation for protected union activity, nor
does it argue that it would have had no other
avenue by which to seek redress had the
transfer been retaliatory. See, e.g., G. L. c.
150E, § 10 (prohibited practice for public
employer to "[djiscriminate in regard to
hiring, tenure, or any term or condition of
employment to encourage or discourage
membership in any employee organiza
tion"); 29 U.S.C. § 158(a)(3) (2006) (mak
ing it an unfair labor practice under Federal
law to discriminate "in regard to hire or
tenure of employment or any term or con
dition of employment to encourage or dis
courage membership in any labor organiza
tion").

b. City's consent to provision. The union ar
gues that, even if art. XVI, § 6A, purports to del
egate the commissioner's nondelegable managerial
authority, it should nevertheless [**13] be bind
ing on the city because the city consented to the
provision. Furthermore, the union maintains, the
city has not sought to excise the provision from
several successor contracts. Regardless whether
the city's consent to art. XVI, § 6A, may be gleaned
from the fraught history between the parties, a
nondelegable authority may not be delegated to an
arbitrator, even with the parties' consent. See, e.g..
Department ofState Police v. Massachusetts Org.
ofState Eng'rs & Scientists, supra at 457 (holding
dispute under collective bargaining agreement not
arbitrable as delegation of nondelegable authority,
without reference to whether provision was con
sented to by parties). Cf. Boston v. Boston Police
Patrolmen's Ass'n, 41 Mass. App. Ct. at 270 n.3
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("The fact that the city agreed to arbitrate the
grievance is of no legal consequence if the issue is
beyond theauthority of thearbitrator").®

8 Consent could have been relevant to the

question whether the interest arbitrator ex
ceeded his statutory authority when he in
serted art. XVI, § 6A, into the collective
bargaining agreement. See St. 1973, c.
1078, § 4A (1) (a) (i) & 2 (a), as appearing
in St. 1987, c. 589, § 1 (creating joint la
bor-management [**14] committee to
oversee collective bargaining processes for
municipal police and firefighters). Pursuant
to that statute, parties may be ordered to
undertake arbitration to resolve outstanding
issues; the scope of such arbitration, which
is binding, "shall be limited to wages, hours,
and conditions of employment and shall not
include the following matters of inherent
managerial policy: the right to appoint.

promote, assign, and transfer employees ...
." St. 1973, c. 1078, § 4A (3) (a), as ap
pearing in St. 1987, c. 589, § 1. The city
argues that art. XVI, § 6A, is invalid be
cause the interest arbitrator exceeded this

scope. However, it appears from the record
that the provision in question was in sub
stance agreed to by the parties, with the only
controversy for the interest arbitrator in
volving the number of union officers to be
covered by the provision.

Conclusion. Because the grievance arbitrator
exceeded his [*217] authority in invalidating
the officer's transfer, the arbitration award cannot
stand. The judgment affirming the grant of the
arbitration award is vacated and set aside. The

matter is remanded to the Superior Court, where
judgment shall enter for the city on its motion to
vacate [**15] the award.

So ordered.
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OPINION

[**261] [*4461 IRELAND, C.J. We trans
ferred this case from the Appeals Court on our own
motion to consider whether undifferentiated [*447]
gratuitous weekly payments made by the city of
Maiden (city) to the plaintiff, Gaiy Dixon, after he
was discharged covered his claim for unpaid va
cation days under G. L c. 149, §§ /'/Sand 150
(Wage Act). The plaintiff appeals from a judgment
of the Superior Court dismissing his claim against
the city. He asserts that a Superior Court judge
erred in dismissing his claim under the Wage Act



for vacation pay, costs, attorney's fees, and treble
damages on the ground that, although the manner
of the [**262] payments violated the express
language of the Wage Act, the city nevertheless
compensated the plaintiff. Because we conclude
that the city could not cast [***2] those payments
as vacation pay after the fact and that the plaintiff is
entitled to recover his vacation pay in addition to
costs and attorney's fees, we remand the case to the
Superior Court for entry of a judgment consistent
with our opinion.

Facts and procedure. We present the essential
facts found by the judge after a jury-waived trial.

In 1983, the city appointed the plaintiff as a
director of a city-owned nursing home, where the
plaintiffworked until March, 2007. Although a city
ordinance provided for successive two-year terms
ofappointment, the city did not formally reappoint
the plaintiff to his position after 1996. He contin
ued working in a "holdover capacity," apparently
under a provision in a city ordinance providing that
appointed officials hold office "until a successor
shall be chosen and qualified." As a city employee,
the plaintiff was entitled to a certain number of
vacation days each year, based on years of service.

In December, 2006, the plaintiff was notified
that his position at the nursing home was going to
be discussed at a meeting of the city's board of
health, the appointing authority for the plaintiffs
position. The plaintiff and his counsel attended.
Although [***3] the board unanimously ap
proved a motion not to reappoint the plaintiff, at
the request of his counsel, it agreed to negotiate
with the plaintiff over retirement and severance
issues. No settlement agreement was in place be
fore the plaintiff was informed that a successor,
who was to begin March 20, 2007, had been ap
pointed. In a letter dated March 21, 2007, the
plaintiff was instructed that he was relieved of all
responsibilities and should turn in his keys, leave
the facility immediately, and [*448] contact the
human resources department for an exit interview
and details concerning benefits.

At the time of his departure, the plaintiff had
accrued fifty days of unused vacation time,
amounting to $13,615.54. The plaintiff was not
paid for these vacation days on the day of his ter
mination. Although the city asserted that it termi
nated theplaintiff forcause,' themayor authorized
a continuation of the plaintiffs salary and benefits
until June 29, 2007. The mayor did not communi

cate to the plaintiff that the continuing salary
payments were vacation pay. The plaintiff received
weekly payments, which included standard de
ductions for income tax, retirement, insurance, and
the like, through the [***4] regular payroll sys
tem. His final paystub from this period shows fifty
days of accrued vacation time.

1 According to city ordinance § 8.9(5),
the city of Maiden (city) will not pay vaca
tion pay equivalent to employees who are
terminated for fault: "[a]ny employee who is
eligible for earned vacation leave under this
Section whose service is terminated by
lay-offs, resignations, [or] dismissal
through no fault or delinquency oftheir own
... shall be paid vacation pay equivalent to
any unused earned vacation leave available
as of the termination date. No vacation pay
equivalent shall be granted to any employee
whose services are terminated for reasons

other than as stated in this paragraph."

The plaintiff filed an action in the Superior
Court alleging, insofar as relevant here, that the
city violated the Wage Act when it failed to pay
him for his accrued vacation days on March 20,
2007, theday hewas terminated.^

2 The plaintiff pursued his private action
claim by attaining the Attorney General's
assent in writing pursuant to G. L c. 149, §
150. See Melia v. Zenhire, Inc., 462 Mass.
164, 171 n.7, 967N.E.2d580 (2012) (Wage
Act allows public and private enforcement).

[**263] In his written findings of fact, con
clusions [***5] of law, and order of judgment,
the judge found, and the parties do not dispute, that
the parties' employment agreement included the
benefit of vacation time. The judge noted that the
plaintiff was terminated prior to our decision in
Electronic Data Sys. Corp. v. Attorney Gen., 454
Mass. 63, 71, 907 N.E.2d 635 (2009) (Electronic
Data Sys. Corp. [No. 2]), and made no finding
whether the plaintiff was terminated for fault. The
judge found that, by failing to pay the plaintiff for
his vacation time on the day he was terminated, the
city did not act in compliance with the Wage Act.
However, the judge determined that, when the city
paid a "salaiy continuation" [*449] after the
plaintiff was terminated, the plaintiff "came away
with more from the City than was owed; therefore
he was not damaged by the city's treatment of him
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at termination."' The judge also stated that, be
cause the city acted in good faith and its actions
were not outrageous, the plaintiff was not entitled
to treble damages.

3 The mayor testified at trial that the
plaintiff was paid after his termination in
"an attempt to settle [his] claims." The judge
interpreted this statement to mean "he hoped
[the plaintiff] would consider himself fairly
treated [***6] and would abandon any
claims he had." There was no written set

tlement agreement between the parties
concerning the plaintiffs termination.

The plaintiff moved to reconsider. In his
memorandum and order on the plaintiffs motion,
the judge stated, among other things, that the
plaintiffs salary continuation "more than mitigated
[his] damages for unpaid vacation"; that the "any
damages incurred" clause in G. L c. 149, § 150, did
not allow the plaintiff to be awarded damages in
these circumstances; and that the plaintiff was not
entitled to attorney's fees.

Discussion. 1. Statutory framework. We begin
by setting forth the relevant statutes. General Laws
c. 149, § 148, provides, in relevant part,

"[A]ny employee discharged from
.. . employment shall be paid in full
on the day of his discharge The
word "wages" shall include any hol
iday or vacation payments due an
employee under an oral or written
agreement No person shall by a
special contract with an employee or
by any other means exempt himself
from this section." (Emphases add
ed.)

The version of G. L c. 149, § 150, applicable
to this case"* states, in relevant part,

"An employee claiming to be ag
grieved by a violation of [***7]
section 148 ... may ... institute and
prosecute in his own name ... a civil
action for injunctive relief and any
damages incurred, including treble
damages for any loss [*450J of
wages and other benefits. An em
ployee so aggrieved and who prevails
in such an action shall be entitled to

19

an award ofthe costs of litigation and
reasonable attorney fees." (Emphasis
added).

4 Subsequent to the filing of the com
plaint in this case, G. L c. 149, § 150, was
amended to mandate treble damages when
an employer violates G. L. c. 149, § 148. St.
2008, c. 80, § 5. See Melia v. Zenhire, Inc.,
supra at 171, n.8. This amendment does not
apply retroactively. Rosnov v. Molloy, 460
Mass. 474, 483, 952N.E.2d901 (2011).

We interpreted the language of the Wage Act
in Electronic Data Sys. Corp. (No. 2), supra. In
that case, we concluded that the Wage Act plainly
states that wages "shall include any holiday or
vacation (**264) payments due an employee
under an oral or written agreement," id. at 67, and
that employers must pay unused, earned vacation
time to employees who have been involuntarily
discharged. Id. at 71. See Electronic Data Sys.
Corp. V. Attorney Gen., 440 Mass. 1020, 1021, 798
N.E.2d 273 (2003) (Electronic Data Sys. Corp.
[No. 1]) (where [***8] terminated plaintiff was
"owed vacation time under the employment
agreement, payment for that unused vacation time
is a form of'wages' that must be paid pursuant to §
148").

In reaching our conclusion in Electronic Data
Sys. Corp. (No. 2), supra at 71, we deferred to the
guidance of the Attorney General, who has exclu
sive authority toenforce this statute.^ The Attorney
General's Advisory 99/1 states, and our conclusion
concurs, that "[u]pon separation from employment,
employees must be compensated by their employ
ers for vacation time earned .... [A]n employer
may not enter into an agreement with an employee
under which the employee forfeits earned wages,
including vacation payments." Electronic Data
Sys. Corp. (No. 2), supra at 68, 71.

5 The city argues that Electronic Data
Sys. Corp. v. Attorney Gen., 454 Mass. 63,
907 N.E.2d 635 (2009) (Electronic Data
Sys. Corp. [No. 2]), offers an invitation to
argue for another interpretation of the Wage
Act. However, the city misinterprets the
court's statement that "[t]he Attorney Gen
eral's interpretation is not the only meaning
that could be attached to the phrase 'vaca
tion payments due . . . under an [employ
ment] agreement.'" Id. at 71. The city con-



tends [***9] that this sentence means there
may be other interpretations of the statute
depending on the particular city ordinance
that granted benefits. Our discussion in that
case was a statement of fact, not a sugges
tion that we were departing from our
long-standing principle that we defer to the
guidance of administrative agencies where
their guidance is reasonable. See, e.g.,
Rosing V. Teachers' Retirement Sys., 458
Mass. 283, 290, 936 N.E.2d 875 (2010)
(where agency's determination reasonable,
court does not substitute its own judgment);
Smith V. Winter Place LLC, 447 Mass. 363,
367-368, 851 N.E.2d 417 (2006).

2. Weekly payments as substitute for vacation
pay. The city's [*451] primary argument is that
the statute allows for mitigation of unpaid vacation
payments by later payments. It asserts that it fully
compensated the plaintiff for his vacation pay be
cause it paid him, after his termination, salary
payments totaling approximately $19,700,which is
more than the amount of his vacation pay of ap
proximately $13,615. The city also contends that,
because it paid other benefits such as retirement
and health insurance to the plaintiff after his ter
mination, the plaintiff was paid more than the
equivalent ofhis vacation pay.®

6 In its [***10] brief, the city maintains
that sections of the city ordinance granting
benefits such as vacation time, sick leave,
and retirement benefits, as well as the or
dinance section requiring an involuntarily
terminated employee to forfeit accrued va
cation pay, act "in tandem" with G. L. c.
149, § 148. At oral argument, however, the

' city conceded that the forfeiture clause was
in contravention of the Wage Act. We note
that city ordinances, like employment poli
cies, if found to violate State laws, may be
struck down. See, e.g.. Electronic Data Sys.
Corp. (No. 2) at 64. Here, city ordinance §
8.9(5) withholding accrued vacation pay
appears similar to the invalid policy that
took away an employee's accrued vacation
time in Electronic Data Sys. Corp. v. At
torney Gen., supra at 66-67. The trial judge
correctly found this ordinance invalid. Be
cause the ordinance is invalid, we need not
determine whether the judge erred by not
permitting the city to submit evidence at

trial that the plaintiff was terminated for
fault.

The city's payment of salary and benefits after
the plaintiffs termination, however, does not pro
vide a substitute for payment for accrued vacation
time. The city did not characterize [***11] the
continued salary [**265] payments as payment
for vacation accrual, and the city did not com
municate in any way that the salary continuation
was payment for accrued vacation time. In fact, the
plaintiffs final pay stub from the city reflects a
balance offifty hours ofvacation accrual, a balance
which was "still tallied" and "carried on" by the
city's payroll system through the pay period ending
on June 29,2007. The vacation balance on the pay
stubs was not decreased when the city paid the
salary continuation. Rather, the city continued to
make salary payments in "an attempt to settle [the
plaintiffs] claims."' Gratuitous salary [*452]
payments, and the benefits associated with salary
payments, do not constitute payment for earned
and accrued vacation time.'

7 The city also argues that when coupled
with payment for vacation pay, the plain
tiffs salary continuation would create a
windfall for the plaintiff. We have discussed
"windfall" in the context of G. L c. 149, §
148B, and have noted that "[t]he 'windfall'
the Legislature appeared most concerned
with is the 'windfall' that employers enjoy
from the misclassification of employees as
independent contractors [such as] the
avoidance of holiday, [***12] vacation,
and overtime pay" (emphasis added). Som-
ers V. Converged Access, Inc., 454 Mass.
582, 592, 911 N.E2d 739 (2009).
8 We note that had the city paid the
plaintiff payments labeled as vacation pay,
and merely been late in those payments, the
city would not have been foreclosed from
offsetting those payments from what was
owed.

Moreover, the Wage Act requires employers to
pay discharged employees earned wages "on the
day of [their] discharge." G. L. c. 149, § 148. Here,
the city paid the plaintiffon a continuing basis after
his last day in the city's employ. The plaintiffs
receipt of salary and benefits after his termination
does not diminish the fact that the plaintiff was not
paid for his accrued vacation time on the day of his
discharge. No provision of the statute allows an
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employer, after terminating an employee with or
without cause, to claim that later payments, in the
form of salary and other benefits, compensate for
earned and unused vacation time. G. L. c. 149, §
148. See Electronic Data Sys. Corp. (No. 2), supra
at 70-71 (legislative history of Wage Act does not
show intent to "allow employers free rein to deny
or condition earned 'vacation payments' in any way
they choose").

We conclude [***13] that the failure to pay
unpaid wages, as defined by G. L. c. 149, § 148,
cannot be mitigated by gratuitous, after-the-fact
payments, and that employees who have not re
ceived payment for unused vacation time to which
they are entitled may seek reliefpursuant to G. L. c.
149, § 150. See Electronic Data Sys. Corp. (No. 2),
supra at 71.

3. Failure ofproof of damages. The city asserts
that the judge properly concluded that G. L. c. 149,
§ 150, requires a plaintiff to show he suffered ac
tual damages. The city relies on several cases that
do not have precedential value to support its ar
gument that damages incurred can be mitigated by
payments made after an employee's termination
and that the plaintiff must affirmatively show ac
tual damages to succeed in a Wage Act claim.
These cases are distinguishable on their facts.

Contrary to the city's assertion, a violation of
the Wage Act results in damages. It is settled law
that the Wage Act "impose[s] strict liability on
employers." Somers v. Converged Access, Inc.,
454 Mass. 582, 592, 911 N.E.2d 739 (2009). Em
ployers must "suffer the consequences" of violat
ing the statute regardless of intent. Id. at 591. In
these circumstances, the plaintiff has incurred
damages [***14] [*453] under the terms of the
statute because the city did not pay his earned,
[**266] unused vacation time, a definitive
amount of $13,615.54, when he was terminated
from the city's employment. See Electronic Data
Sys. Corp. (No. 2), supra at 71; Wiedmann v. The

Bradford Group, Inc., 444 Mass. 698, 708, 831
N.E.2d 304 (2005).

4. Litigation costs, attorney's fees, and treble
damages.

The Wage Act provides that an employee ag
grieved by a violation of G. L c. 149, § 148, who
prevails in a civil action for any damages incurred
is entitled to an award of the costs of the litigation
and reasonable attorney's fees. G. L c. 149, § 150.
See Electronic Data Sys. Corp. (No. 1), supra at
1021 ("Where [the plaintiff is] owed vacation time
under the employment agreement, payment for that
unused vacation time is a form of'wages' that must
be paid pursuant to § 148*'). Because it did not pay
the plaintiff his wages in contravention of the
Wage Act, the city must pay the plaintiff litigation
costs and reasonable attorney's fees.

The Wage Act, as it existed when this action
commenced, gave the judge discretion to award
treble damages. See Goodrow v. Lane Bryant, Inc.,
432 Mass. 165, 178-179, 732 N.E.2d 289 (2000),
quoting Dartt v. Browing-Ferris Indus., Inc., 427
Mass. 1, 17 [***15] (1998) (treble damages ap
propriate where conduct is "outrageous, because of
the defendant's evil motive or his reckless indif

ference to the rights of others"). The plaintiff as
serts that the city has acted with reckless indiffer
ence to his and other city employees' rights by
adhering to an unlawful ordinance requiring ter
minated employees to forfeit accrued vacation pay.
However, we conclude that, on these facts, the
judge did not abuse his discretion when he deter
mined that, because the city's conduct was "not
outrageous," the plaintiff was not entitled to treble
damages. See Wiedmann v. The Bradford Group,
Inc., supra at 709-710.

Conclusion. For the reasons set forth above,
we reverse judgment and remand the case to the
Superior Court to award the plaintiff vacation pay,
litigation costs, and reasonable attorney's fees.

So ordered.
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OPINION

[*1161 1**763] KANTROWITZ, J. In this
pension forfeiture matter, we hold that the criminal
actions ofPaul J. Durkin were directly linked to his
position as a police officer. As such, we affirm the
decision of a judge of the District Court that de
termined that the Boston retirement board (board)
correctly decided that Durkin's pension was for
feited.

Facts. Durkin was a Boston police officer. On
June 21, 2006, after finishing his afternoon shift,

he went to an evening cookout at the Dorchester
Yacht Club. He attended the cookout in civilian

clothes and carried his department-issued firearm
in his off-dutyholster on his hip, as was permitted.
Sometime after midnight, after consuming alcohol
at the cookout, Durkin left [*117] and drove to a
lounge in the Dorchester [***2] area of Boston,
where he continued to drink.

As Durkin was leaving the lounge, a fellow
police officer, Joseph Behnke, believing Durkin
too intoxicated to drive, suggested that Durkin
sleep at Behnke's house in the West Roxbury sec
tion of Boston. Durkin agreed. Upon their arrival at
Behnke's house, Durkin, who had fallen asleep
during the drive, woke up, left the car, and started
walking "in a highly intoxicated state" in a direc
tion away from Behnke's house. Behnke followed
Durkin [**764] on foot, asking him to come back
to the house. In response, Durkin, from a distance
of five to six feet, pulled out his weapon and fired
one shot at Behnke, striking him near his hip. In
response, Behnke shouted, "I've been shot, Paul,
you shot me!" Durkin walked away, and while
leaving the scene called a friend on his cellular
telephone and asked to be picked up and driven
away.

On April 23, 2007, Durkin pleaded guilty to
assault and battery by means of a dangerous
weapon.' On March 31, 2009, he applied to the
board for deferred superannuation retirement.
Upon receiving no response, he requested a hear
ing. At the subsequent July 15, 2011, board hear
ing, Durkin acknowledged, among other things,
that "the most [***3] important duty of a police
officer is to protect life." On September 22, 2011,
the board voted, pursuant to G. L. c. 32, § 15(4)y to
deprive Durkin of his pension.
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1 Durkin was sentenced to three years of
probation, a sentence with which Behnke
agreed.

Durkin appealed to the District Court, and the
judge affirmed the decision of the board, finding
that "laws prohibit[ing] . . . assault and battery by
means of [a] dangerous weapon [were] certainly
applicable to police officers who routinely carry
such weapons on and off duty, who are trained
extensively in their use and who have specific rules
and regulations regulating their use."^

2 Durkin appealed to the Supreme Judi
cial Court, which remanded the matter to
this court. Whether Durkin should have first

proceeded to the Superior Court as in
Doherty v. Retirement Bd ofMedford, 425
Mass. 130, 131, 680 N.E.ld 45 (1997), and
Scully V. Retirement Bd. of Beverly, 80
Mass. App. a. 538, 538-539, 954 N.E.2d
541 (2011), rather than the Supreme Judicial
Court (as is permitted under an action for
certiorari), is a procedural issue neither
raised by the parties nor addressed further
by us.

[*118] Discussion. The applicable standards
are set out in Retirement Bd. ofMaynard v. Tyler,
ante, 83 Mass. App. Ct. 109, 981 N.E.2d 740
(2013), [***4] and need not be reiterated here.
Nor do we need to dwell at length on the special
position that police officers hold. As the Supreme
Judicial Court wrote m Attorney Gen. v. McHatton,
428 Mass. 790, 793-794, 705 N.E.2d 252 (1999),
quoting from Police Commr. of Boston v. Civil
Service Commn., 22 Mass. App. Ct. 364, 371, 494
N.K2d27(1986):

"Police officers must comport
themselves in accordance with the

laws that they are sworn to enforce
and behave in a manner that brings
honor and respect for rather than
public distrust of law enforcement
personnel. They are required to do
more than refrain from indictable

conduct. Police officers are not

drafted into public service; rather,
they compete for their positions. In
accepting employment by the public,
they implicitly agree that they will
not engage in conduct which calls
into question their ability and fitness

to perform their official responsibili
ties." (Emphasis in original).

See Falmouth v. Civil Serv. Commn., 61 Mass.
App. Ct. 796, 801-802, 814 N.E.2d 735 (2004)
("[p]oIice officers must... behave in a manner that
brings honor and respect for rather than public
distrust of law enforcement personnel. This applies
to off-duty as well as onduty officers" [citations
[***5] omitted]).^

3 We recognize the different standards
between job termination or disqualification
and pension forfeiture.

In State Bd. ofRetirement v.Bulger, 446 Mass.
169, 179, 843 N.E2d 603 (2006), the Supreme
Judicial Court, in upholding the forfeiture of the
member's pension, discussed off-duty conduct:

[**765] "At the heart of a
clerk-magistrate's role is the unwa
vering obligation to tell the truth, to
ensure that others do the same

through the giving of oaths to com
plainants, and to promote the ad
ministration of justice. When [the
member] committed the crimes of
perjury and obstruction ofjustice, he
violated the fundamental tenets ofthe

code and of his oath of office, not
withstanding his contention that such
misconduct occurred in the context

of what was arguably a personal
matter."

It cannot be gainsaid that police officers, who
are extensively [*119] trained in the use of fire
arms, and who carry their service revolvers with
them while off-duty, have a high degree of re
sponsibility'' to which the public deserves and
demands adherence. Simply, an officer who con
sumes an excess amount of alcohol and uses his

service revolver to shoot, without any justification
whatsoever, a fellow officer from a distance of a
few [***6] feet has sadly breached that trust.

4 See Boston Police Department Rules
and Procedures on Use of Deadly Force,
Rule 303, § 5 (Pointing Firearms) and § 6
(Discharge of Firearms) (April 11, 2003).

The nexus required by G. L. c. 32, § 15(4), is
not that the crime was committed while the mem-
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ber was working, or in a place of work, but only
that the criminal behavior be connected with the

member's position. "The nature of [the member's]
particular crimes cannot be separated from the
nature ofhis particular office when what is at stake
is the integrity of [the] system." Id. at 180. Here,
Durkin engaged in the very type of criminal be
havior he was required by law to prevent. This
violation was directly related to his position as a
police officer as it demonstrated a violation of the
public's trust as well as a repudiation of his official
duties. Clearly, at the heart of a police officer's role
is the unwavering obligation to protect life, which
Durkin himself recognized at his hearing. His ex
treme actions violated the integrity of the system
which he was sworn to uphold. The board and the
District Court judge acted properly in concluding
that Durkin's pension isforfeited.^

5 In Retirement Bd. ofMaynard v. Tyler,
supra [***7] at, a pension was ordered
reinstated as, however reprehensible the
actions of the member (a firefighter), they
were not directly linked to his official du
ties. Notwithstanding the high standards
placed on firefighters and police officers,
not every off-duty illegal act qualifies as a
"violation of the laws applicable to his of
fice or position." Bulger, 446 Mass, at 179,
quoting from G. L. c. 32, § 15(4). As both
Tyler and this matter demonstrate, every
case must be decided by examining its own
set of unique facts and circumstances.
Bulger, supra at 175.

Judgment affirmed.
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1*802] GANTS, J. The questions on appeal
are whether plaintiffRobert Herrick, a member ofa
public employee contributoiy retirement system



governed by G. L. c. 32, §§ 1-28, inclusive, is en
titled to prejudgment interest on a retroactive
award ofsuperannuation retirement benefits and, if
so, at what rate of interest. We hold that the plain
tiff is not entitled to interest at a rate of twelve per
cent per annum pursuant to G. L c. 23J, § 6C,
because his suit was not an action "based on con

tractual obligations." We further hold that the
plaintiff is not entitled to twelve per cent annual
interest pursuant to G. L c. 23J, § 6H, because
interest in this case is "otherwise provided [**2)
by law" under G. L. c. 32, § 20 (5) (c) (2), We
interpret § 20 (5) (c) (2) to provide that, where, as
here, a retirement board makes a legal error in
denying retirement benefits that is corrected by a
court, the plaintiff is entitled to a rate of interest
determined by the board's actuary "so that the ac
tuarial equivalent of the pension or benefit to
which the member or beneficiary was correctly
entitled shall be paid."

Background. The plaintiff worked for twen
ty-seven years as a custodian and maintenance
mechanic for the Wenham Housing Authority and
was a member of the Essex Regional Retirement
System.^ On May 1, 2003, he was charged with
sexually assaulting his daughter and, that same
day, resigned his position. On May 6, he submitted
an application for voluntary superannuation re
tirement pursuant to G. L c. 32, § 5 (J) (a), (**3]
On May 15, he pleaded guilty to two counts of
indecent assault and battery on a child under
fourteen years of age, and was sentenced to two
and one-half years in a house of correction, eight
een months ofwhich to serve. Although he met the
age and service time requirements to be eligible for
superannuation retirement benefits, the Essex Re
gional Retirement Board' (board) on June 27,
2003, voted to deny his application pursuant to G.
L c. 32. § 10 (1), 1*803] based on a finding of
forfeiture due to moral turpitude.'' On July 14,
2004, after a hearing, an administrative magistrate
of the Division of Administrative Law Appeals
issued an order affirming the board's denial of the
plaintiffs application for superannuation retire
ment benefits. On February 18, 2005, the Con-
tributoiy Retirement Appeal Board (CRAB) ac
cepted the administrative magistrate's findings of
fact and affirmed her decision.

2 Employees of towns with fewer than
10,000 inhabitants who are pension-eligible
and not teachers become members of the

county retirement system. G. L. c. 32, § 28
(3) (b).
3 "Each ofthe several retirement systems,
State, county, city or town, is in general an
independent unit, having its own separate
assets 1**4] and liabilities and is under the
jurisdiction of its own separate board."
O'Connor V. Bristol County, 329 Mass. 741,
746,110N.E.2d492 (1953). See G. L. c. 32,
§20.
4 Prior to its amendment in 2009, see St.
2009, c. 21, §§ 9-11, G. i. c. 32, § 10 (1),
provided:

"Any member classified in
Group 1, Group 2 or Group 4
who after completing twenty
or more years of creditable
service, resigns or voluntarily
terminates his service, or fails
of nomination or re-election,
or fails of reappointment, or
whose office or position is
abolished, or is removed or
discharged from his office or
position without moral turpi
tude on his part, or any
member who, after having at
tained age fifty-five, resigns,
or fails of nomination or

re-election, or fails to become
a candidate for nomination or

re-election, or fails of reap
pointment or is removed or
discharged from his office or
position without moral turpi
tude on his part, or any such
member whose office or posi
tion is abolished, shall, upon
his written application on a
prescribed form filed with the
board, receive a superannua
tion retirement allowance . . .

The plaintiffsoughtjudicial review pursuant to
G. L. c. 30A, § 14. In June, 2009, a Superior Court
judge reversed 1**5] CRAB's decision and en
tered judgment for the plaintiff, directing the board
to grant plaintiffs application for superannuation
retirement benefits, retroactive to the date of his
resignation. The judge found that the board and
CRAB made an error of law in their interpretation

25



of G. L c. 32, § JO (I), concluding that a member
of a retirement system forfeits his retirement ben
efits under ^ 10 (I) where the member is "removed
or discharged from his office or position" because
of the member's moral turpitude, not where, as
here, the plaintiffvoluntarily resigned his position.
The judge determined that a member who resigns
his position is entitled to superannuation retirement
benefits for which he qualifies regardless whether
his resignation was motivated by the member's
moral turpitude or by the likelihood that his mis
conduct will lead to an involuntaiy discharge. The
Appeals Court affirmed the judgment. See Herrick
V. Essex Regional Retirement Bd., 77 Mass. App.
Ct. 645, 655, 933 N.K2d 666 (2010).

(*804] Subsequently, the board on March
31, 2011, issued a check to the plaintiff for
$191,165.76, which represented his superannua
tion retirement benefits retroactive to the date of

his resignation, but did not [**6] include any
interest thereon. The plaintiff then filed a motion in
the Superior Court, claiming that he was entitled to
interest on the retroactive payment pursuant to G.
L c. 231, § 6C, at the rate of twelve per cent per
annum. A judge concluded that § 6C applied and
ordered that "interest be awarded at the rate of

[twelve per cent] on each amount of plaintiffs
unpaid benefits commencing from the date that
such amount became payable." The judge later
clarified that he regarded each past failure of the
board to pay the plaintiff his monthly retirement
benefit as a breach ofcontract, so that the plaintiff
was entitled to twelve per cent simple interest on
each unpaid monthly payment from the date that
payment was due. The board appealed the judge's
award of interest, the case was entered in the Ap
peals Court, and we transferred it to this court on
our own motion.

Discussion. General Laws c. 30A, § 14, which
provides for judicial review of the final decisions
ofagencies in adjudicatory proceedings, is silent as
to the question of interest where an agency deci
sion denying the payment of money is reversed.
Section 14 (7) provides only that the reviewing
court "may set aside or modify [**7] the decision,
or compel any action unlawfully withheld or un
reasonably delayed, if it determines that the sub
stantial rights of any party may have been preju
diced."

The plaintiff contends, and the judge ruled,
that he is entitled to the award of interest under G.

L. c. 231, § 6C, which provides, in part:
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"In all actions based on contrac

tual obligations, upon a verdict,
finding or order for judgment for
pecuniary damages, interest shall be
added by the clerk of the court to the
amount of damages, at the contract
rate, if established, or at the rate of
twelve per cent per annum from the
date of the breach or demand" (em
phasis added).

By its terms, § 6C only applies to an action "based
on contractual obligations." A contractual obliga
tion may be created by an agreement or be imposed
by statute, and § 6C applies to [*805] contracts
derived from both sources. Lexington v. Bedford,
378 Mass. 562, 576, 393 N.K2d 321 (1979). The
plaintiffclaims that he has a contractual right to his
retirement benefits that is imposed by G. L. c. 32, §
25 (5), which provides:

"Effect of Amendments or Re

peal. ~ The provisions of sections
one to twenty-eight, inclusive, and of
corresponding provisions of earlier
laws shall be deemed [**8] to es
tablish and to have established

membership in the retirement system
as a contractual relationship under
which members who are or may be
retired for superannuation are enti
tled to contractual rights and bene
fits, and no amendments or altera
tions shall be made that will deprive
any such member or any group of
such members of their pension rights
or benefits provided for thereunder,
if such member or members have

paid the stipulated contributions
specified in said sections or corre
sponding provisions of earlier laws."

In Opinion of the Justices, 364 Mass. 847,
856-860, 303 N.E.2d 320 (1973), we declared that
§ 25 (5) was intended to reject the thesis suggested
by a number of cases that contributory retirement
plans were "State-granted gratuities" that did not
establish contractual relationships with vested
rights constitutionally protected against subse
quent legislation reducing or eliminating retire
ment benefits. "The minimal meaning of this
change is that the 'contract' is formed when a per
son becomes a member by entering the employ
ment, and he is entitled to have the level of rights



and benefits then in force preserved in substance in
his favor without modification downwards." Id. at

860. We [**9] added:

"'Contract' . . . should be under

stood here in a special, somewhat
relaxed sense. ... It is not really
feasible —nor would it be desirable ~

to fit so complex and dynamic a set
of arrangements as a statutory re
tirement scheme into ordinary con
tract law which posits as its model a
joining of the wills of mutually as
senting individuals to form a specific
bargain. As the commentators show,
a retirement plan for public em
ployees does not readily submit itself
to analysis according to Professor
Williston's canons. . . . When,
therefore, the characterization 'con
tract' is used, it is best understood as
meaning that the retirement scheme
has [*806] generated material
expectations on the part of employ
ees and those expectations should in
substance be respected."

Id. at 861. In contrast with a traditional contract,
the contractual commitment provided in § 25 (5)
"protects the member of a retirement plan in the
core ofhis reasonable expectations, but not against
subtractions which, although possibly exceeding
the trivial, can claim certain practical justifica
tions." Id. at 862. Therefore, § 25 (5) creates
"something less than a full contractual relationship,
but one that protects the 'core' [**10] of a mem
ber's 'reasonable expectations' of 'vested pension
rights.*" State Bd. ofRetirement v. Woodward. 446
Mass. 698, 706, 847 N.E.2d 298 (2006), quoting
Opinion ofthe Justices, supra at 856-862.

In the Woodward case, we noted that, "[w]here
the Legislature intended to give a retirement board
... an 'action in contract* under G. L. c. 32, it did so
explicitly." Id. at 705-706, and statutes cited. We
held in that case that a pension forfeiture is not an
action in contract and therefore concluded that the

State Board of Retirement had the authority to
forfeit the pension of a convicted public official
after the expiration of the six-year statute of limi
tations for contract actions.^ Id. at 706. Where the
forfeiture of a pension is not an action in contract,
an action challenging the lawfulness of the forfei
ture of a pension is also not an action in contract.
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See id. Cf, Robinson v. Teachers' Retirement Bd.,
414 Mass. 340, 342, 607 N.E.2d 746 (1993)
(nothing in G. L. c. 32 suggests that claims for
accidental death benefits are contractual). There
fore, we conclude that interest may not be awarded
under G. L. c. 231, § 6C, because judicial review of
the board's decision to forfeit the plaintiffs pension
is based [**11] on "something less" than a con
tractual obligation.^

5 The pension forfeiture in State Bd. of
Retirement v. Woodward, 446 Mass. 698,
700, 847 N.E.2d 298 (2006), was required
by G. L. c. 32, § 15 (4), which provides in
pertinent part, "In no event shall any mem
ber after final conviction of a criminal of

fense involving violation of the laws appli
cable to his office or position, be entitled to
receive a retirement allowance under the

provisions of section one to twenty-eight,
inclusive ...."

6 The judge believed that he was bound to
award interest under G. L. c. 231, § 6C, by
what he understood to be the controlling
authority in Thibodeau v. Seekonk, 52 Mass.
App. a. 69, 750 N.E.2d 1037 (2001)
(Thibodeau II). The plaintiff in that case had
been demoted to a lieutenant from his posi
tion as captain in the Seekonk fire depart
ment, but the department failed to provide
the local retirement board with the written

notice then required under G. L. c. 32, § 16
(2), as amended through St. 1982, c. 630, §
21, and repealed by St. 1996, c. 306, § 19,
thereby rendering the demotion ineffective.
Thibodeau v. Seekonk, 40 Mass. App. Ct.
367, 367-368, 664 N.E.2d 30 (1996)
(Thibodeau I). After the Appeals Court de
termined in Thibodeau I that the plaintiff
[**12] was entitled to restoration to his po
sition as fire captain and the back pay he
would have earned in that position, see id. at
372, the primary issue in Thibodeau II was
whether he was entitled to twelve per cent
interest on that award from the date of his

demotion under § 6C or from the date of
filing of his complaint under § 6H.
Thibodeau II, supra at 72. The Appeals
Court held that the plaintiff was entitled to
an interest award under § 6C. Id. at 73-74.
In contrast with the instant case, the dam
ages at issue in Thibodeau II were back pay,
not retirement benefits, and the statute at



issue included a remedy provision that ex
pressly stated that a wronged employee
should be restored to his former position
"without loss of compensation." Id. at 72.
Given these quite different circumstances,
we conclude that the judge's ruling should
not have been controlled by the holding in
Thibodeau 11. In any event, the holding is
not controlling on this court.

[*807] The plaintiff on appeal contends, in
the alternative, that he is entitled to an award of
interest under G. L. c. 231, § 6H? Section 6H is a
catch-all interest provision that applies to "any
action in which damages are awarded, but in which
1**13] interest on said damages is not otherwise
provided by law," and provides for interest at
twelve per cent per annum calculated from the
commencement ofthe suit. G. L c. 231, § 6H} See
G. L. c. 231, § 6B. By its terms, therefore, § 6H
does not apply if interest is "otherwise provided by
law." We conclude that § 6Hdoes not apply to this
judgment because another rate of interest [*808]
~ the interest rate that will yield the "actuarial
equivalent," as defined in G. L. c. 32. § 1^ - has
been "otherwise provided by law" under G. L. c.
32, § 20 (5) (c) (2), which applies when a retire
ment board makes an error regarding a benefit
determination or calculation.'^

7 The plaintiff did not argue in the Supe
rior Court that he was entitled to an award of

interest under G. L. c. 231, § 6H; nor did the
judge address § 6H in his order awarding
interest. Although we generally deem issues
that are not argued below to be waived, see
Carey v. New England Organ Bank, 446
Mass. 270, 285, 843 N.E.2d 1070 (2006),
we will address whether § 6Happlies to this
action because the issue is of importance to
the thousands of members of the Com

monwealth's various contributory retire
ment systems and was fully briefed by the
parties. See [**14] Cottam v. CVS Phar
macy, 436 Mass. 316, 323, 764 N.E.2d 814
(2002).
8 General Laws c. 231, § 6H, provides:

"In any action in which
damages are awarded, but in
which interest on said dam

ages is not otherwise provided
by law, there shall be added
by the clerk of court to the
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amount of damages interest
thereon at the rate provided by
section six B to be determined

from the date of commence

ment of the action even

though such interest brings the
amount of the verdict or

finding beyond the maximum
liability imposed by law."

General Laws c. 231, § 6B, provides for a
twelve per cent annual interest rate.
9 The "actuarial equivalent" is defined in
G. L. c. 32, § 1, as "any benefit of equal
value when computed upon the basis of a
mortality table to be selected by the actuary
and an interest rate determined by the actu
ary."
10 General Laws c. 32, § 20 (5) (c) (2),
provides, in pertinent part:

"When an error exists in

the records maintained by the
system or an error is made in
computing a benefit and, as a
result, a member or benefi
ciary receives from the system
more or less than the member

or beneficiary would have
been entitled to receive had

the records been correct or had

the error not been made, the
records or error [**15] shall
be corrected ... as far as

practicable, and future pay
ments shall be adjusted so that
the actuarial equivalent of the
pension or benefit to which
the member or beneficiary
was correctly entitled shall be
paid."

By enacting § 20 (5) (c) (2), the Legislature
"recognize[d] that, in a complicated system of this
type, errors are bound to occur." Boston Retirement
Bd. V. McCormick, 345 Mass. 692, 698 n.5, 189
N.E.2d 204 (1963). While the statute speaks of
errors in record-keeping and computation, its
overriding purpose is to enable a retirement board
to correct an honest error by putting members and
beneficiaries in the same position they would have
been had the error not been made. Cf. Bianchi v.

Retirement Bd. ofSomerville, 359 Mass. 642, 650,



270 N.E.2d 792 (1971) ("The error in the present
case was that of the board, and that error can read
ily and fairly be corrected now without prejudice to
the board, [the decedent's] estate or the widow");
Boston Retirement Bd v. McCormick, supra at 698
("We see nothing in the statute which prevents a
member from receiving those benefits because of
an honest error which can readily and fairly be
corrected"). Under the plain meaning ofthe statute,
where a retired public [**16] employee receives a
lesser amount of retirement benefits because of a

record-keeping or computational error made by a
retirement board, the retiree, once the error is dis
covered, shall receive the actuarial equivalent of
the pension to which he is correctly entitled. We
see no reason why the Legislature would have
intended the corrective action by the board to be
any different where the retired public employee
erroneously was deprived of all his retirement
[*809] benefits and where the board's error was
an error of law rather than of record-keeping or
computation. Therefore, we interpret § 20 (5) (c)
(2) to provide a remedy for all errors made by the
board that affect the amount of benefits a member
or beneficiary receives, allowing the error to be
corrected so that members and beneficiaries re

ceive the actuarial equivalent of the benefits they
would have received had the board not erred. Be
cause the board's actuary must determine an ap
propriate interest rate to yield the actuarial equiv

alent, the interest rate must be determined by the
board, not the court clerk, on remand from a re
versal of a board's decision under G. L. c. 30AJ'

11 Although the interest rate that will
yield an actuarial [**17] equivalent must
be determined by the Essex Regional Re
tirement Board's actuary under G. L. c. 32, §
/, we note that § 1 provides that, after De
cember 31, 1983, "'actuarial assumed in
terest' shall be interest that would have been

so credited using a rate equal to a system's
actuarial assumed rate of retum on invest

ments, ... rather than regular interest."

Conclusion. For these reasons, we reverse the
judgment awarding twelve per cent simple interest
under G. L. c. 231, § 6C, on the retroactive award
of superannuation retirement benefits, and order
that the case be remanded to the Superior Court for
entry ofajudgment directing the board forthwith to
determine the rate of interest that will yield the
"actuarial equivalent of the pension or benefit" to
which the plaintiff was correctly entitled under G.
L c. 32, § 20 (5) (c) (2), and to make a one-time,
lump-sum payment to the plaintiff amounting to
the difference between that actuarial equivalent
and the $191,165.76 that has already been paid.

So ordered.
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OPINION

1**1011 [*682] GRAHAM, J. The State
Board of Retirement (board) appeals from a
judgment on the pleadings entered in the Superior
Court reversing a decision of the Contributory
Retirement Appeal Board (CRAB). The CRAB
decision denied the claimant, Herbert Kearns, a
retired police officer, an increase in retirement
benefits pursuant to G. L c. 32, § 90A, to account
for a bonus paid to active-duty police officers who
pass a physical fitness [*6831 test. On appeal,
the board argues that the Superior Court judge
erred in concluding that the claimant was entitled
to an increase in his retirement benefits because the

physical fitness bonus does not qualify as "regular
compensation" as defined in G. L. c. 32, § 1. We
agree and accordingly reverse.

1. Procedural and factual background. We re
count the undisputed facts. The claimant, who was
bom in 1924, began service as a Metropolitan
District Commission (MDC) police [***2] of
ficer in 1951. In Januaiy, 1971, while performing
his official duties, he suffered a serious injury to
his back. On January 30, 1971, he began receiving
accidental disability retirement benefits equal to
seventy-two percent ofhis regular compensation at
the time ofthe injury. Thereafter, in accord with G.
L. c. 32, § 90A, the claimant's retirement benefits
periodically were increased.^

2 Before 1991, these periodic increases
were limited to an amount not exceeding
one-halfof the rate of regular compensation
payable to an active-duty MDC police of
ficer of the same grade or classification that

the claimant held upon retirement. In De
cember, 1991, however, the Legislature
consolidated the MDC police force and the
Massachusetts State police. St. 1991, c. 412,
§ 1. Thereafter, MDC officers on accidental
disability retirement were to have their re
tirement allowances periodically increased
to an amount not exceeding one-half of the
rate of regular compensation payable to a
Massachusetts State police officer in a
comparable grade or classification (as de
termined by the personnel administrator). G.
L c. 32, § 90A, as amended through St.
1991, c. 412, §41.

[**1021 By letter dated April 12, 2007,
[***3] the claimant requested that the board in
crease his retirement benefits to reflect bonuses

paid to active-duty State policeofficers who pass a
physical fitness test. The board denied the claim
ant's request. On September 7, 2007, the claimant
appealed the board's decision to CRAB. CRAB, in
turn, referred the matter to a Division of Adminis
trative Law Appeals magistrate for a hearing. In a
decision dated December 4, 2009, the magistrate
reversed the board's decision, concluding that the
claimant's retirement benefits should be increased

to reflect the two and one-half percent bonus paid
to active-duty State police officers who pass the
physical fitness test. On January 13, 2010, the
board filed objections to the magistrate's decision
with CRAB. After a hearing, in a decision dated
February 24, 2010, CRAB reversed the magis
trate's decision, affirmed the board's initial deci
sion, and concluded that the claimant was [*6841
not entitled to the increase in retirement benefits

becausethe physicalfitness bonuswas not "regular
compensation" as defined in G. L c. 32, § 1.

On March 25, 2010, the claimant sought judi
cial review of CRAB's decision in the Superior
Court pursuant to G. L c. 30A, § 14, [***41 and
thereafter moved for judgment on the pleadingson
October 1, 2010. After a hearing, a judge of the
Superior Court granted the claimant's motion for
judgment on the pleadings, concluding, as the
magistrate did, that the claimant's benefits should
be increased to reflect the physical fitness bonus.

2. Discussion. The only dispute before us is
one of statutory interpretation: whether the term
"regular compensation," as defined by the Legis
lature in G. L c. 32, § 7, encompasses the bonus
paid to officers who pass a physical fitness test. See
Pelonzi v. Retirement Bd. of Beverly, 451 Mass.
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475, 478, 886 N.E.2d 707 (2008). In conducting
our review in this case, we are mindful of the
principle that "[wjhere an agency's interpretation
of a statute is reasonable, the court should not
supplant it with its own judgment." Boston Re
tirement Bd. V. Contributory Retirement Appeal
Bd.. 441 Mass. 78, 82, 803 N.E.2d 325 (2004).
Further, in accord with the standards of G. L. c.
3OA, § 14(7), we "give due weight to the experi
ence, technical competence, and specialized
knowledge of the agency, as well as to the discre
tionary authority conferred upon it." Brackett v.
Civil Serv. Comm'n., 447 Mass. 233, 241-242, 850
N.E.2d 533 (2006), quoting from lodice v. Archi
tectural Access Bd, 424 Mass. 370, 375-376, 676
N.K2d 1130 (1997). [***5] At the same time, we
exercise de novo review of legal questions, and if
the agency's view of the statutory language "is
inconsistent with governing law," we cannot up
hold its decision. Plymouth v. Civil Serv. Commn.,
426 Mass. 1, 5, 686N.E.2dl88 (1997).

We begin with the relevant statutory language.
See Leary v. Contributory Retirement Appeal Bd.,
421 Mass. 344, 345-346, 657 N.E2d 224 (1995),
quoting from Hoffman v. Howmedica, Inc., 373
Mass. 32, 37, 364N.E.2d 1215 (1977) ("[S]tatutory
language itself is the principal source of insight
into the legislative purpose"). General Laws c. 32,
§ 90Ay as amended through St. 2000, c. 159, § 95,
provides, in pertinent part, that the claimant, as a
former MDC police officer entitled to accidental
disability retirement benefits, "shall have his re
tirement allowance increased to an amount not

exceeding 1*685] one half the rate of regular
compensation payable to state police officers
holding similar positions . . ; in the comparable
grade or classification . . . occupied by [**103]
such former officer at the time of his retirement."

General Laws c. 32, § 1, as amended through St.
1979, c. 681, in turn, defines "regular compensa
tion" as "the salaiy, wages or other compensation
in whatever form, lawfully determined [***6] for
the individual service of the employee by the em
ploying authority, not including bonus, overtime,
severance pay for any and all unused sick leave,
early retirement incentives, or any other payments
made as a result ofgiving notice of retirement."

This "straightforward and unambiguous" lan
guage "denotes ordinary, recurrent, or repeated
payments not inflated by any '^extraordinary ad hoc'
amounts such as bonuses or overtime pay."
Pelonzi, 451 Mass, at 479, quoting from Bulger v.
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Contributory Retirement Appeal Bd., 447 Mass.
651, 658, 856 KK2d 799 (2006). See Bower v.
Contributory Retirement Appeal Bd., 393 Mass.
427, 429, 471 N.E.2d 1296 (1984), quoting from
Boston Assn. qfSch. Administrators & Supervisors
V. Boston Retirement Bd„ 383 Mass. 336, 341, 419
N.E.2d277 (1981) ("'regular' as it modifies 'com
pensation,' imports the idea of ordinariness or
normality as well as the idea of recurrence"). "In
addition, the language 'salary, wages or other
compensation in whatever form,' demonstrates 'a
legislative intent to include the many distinct ways
in which individuals are paid for their services.'"
Pelonzi, supra, quoting from Bulger, supra. The
Supreme Judicial Court has emphasized that the §
1 definition of "regular compensation" [***7]
"refers to remuneration geared to work or services
performed," and therefore operates as a "safeguard
against the introduction into the computations [of
retirement benefits] of adventitious payments to
employees," which is needed especially where, as
here, "the public entity that negotiates a collective
agreement is not the one that will have to find the
funds to pay the continuing retirement benefits."
Boston Assn. of Sch. Administrators & Supervi
sors, 383 Mass, at 341.

Here, the pertinent collective bargaining
agreement of the State Police Association of
Massachusetts, in effect from January 1, 2007, to
December 31, 2008, provides that officers who
successfully pass a physical fitness test will receive
a two and [*686] one-half percent increase in
their base salary. It further provides that any officer
who fails the test three times "will be subject to a
[temporary duty] assignment" and that "[s]uch
[temporary duty] assignment shall continue until
the employee successfully passes the physical fit
ness test." Officers who do not pass the physical
fitness test are not eligible to receive the increase to
their base salary.

We conclude that CRAB's ruling that the
physical fitness bonus should [***8] not be re
garded as "regular compensation" as defined in G.
L. c. 32, § 1, was reasonable. In O'Brien v. Con
tributory RetirementAppeal Bd., 76Mass. App. Ct.
901, 902, 923 N.E.2d 91 (2010), we found that a
contract-based physical fitness bonus paid to a
police officer before he retired due to accidental
disability was not "regular compensation" as de
fined in G. L. c. 32, § 1. Although it is true, as the
claimant argues, that here, unlike in O'Brien, the
bonus becomes incorporated into the base salary of



its recipients, and that almost all active-duty of
ficers eventually may pass the test, nevertheless the
additional compensation is, ultimately, a bonus
paid only upon successful passage of the test. We
therefore agree with CRAB that the bonus operates
as a contract-based incentive to successful passage
of the physical fitness test, and thus does not form
part of the "regular compensation" owed to each
person who attains a particular grade or classifica
tion as compensation for his or her regular service
as a police officer. See ibid. See also Pelonzi, 451
Mass, at 480 (automobile provided to "on-call"
1**104] emergency responder for use in his em
ployment was not "regular compensation" because
it "was not intended [***9] to compensate the
plaintiff for his service"). As CRAB reasoned, the
physical fitness bonus is, indeed, the sort of "ad

ventitious" payment under a contract negotiated by
"the public entity that... is not the one that will
have to find the funds to pay the continuing re
tirement benefits" against which the § 1 definition
of regular compensation acts as a safeguard. See
Boston Assn. of Sch. Administrators & Supervi
sors, supra. CRAB'S interpretation of the retire
ment statute was thus both reasonable and con

sistent with governing law.

3. Conclusion. The judgment of the Superior
Court allowing the claimant's motion for judgment
on the pleadings and reinstating [*687] the de
cision of the Division of Administrative Law Ap
peals magistrate is reversed, and a new judgment is
to be entered affirming CRAB's decision.

So ordered.
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remanded.

SYLLABUS

77 So. 3d 1220, reversed and

[*2588] [**702] Coy Koontz, Sr., whose
estate is represented here by petitioner, sought
permits to develop a section of his property
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[*2589] from respondent St. Johns River Water
Management District (District), which, consistent
with Florida law, requires permit applicants wish
ing to build on wetlands to offset the resulting
environmental damage. Koontz offered to mitigate
the environmental effects of his development
proposal by deeding to the District a conservation
easement on nearly three-quarters of his property.
The District rejected Koontz's proposal and in
formed him that it would approve construction
only if he (1) reduced the size of his development
and, inter alia, deeded to the District a conserva
tion easement on the resulting larger remainder of
his property or (2) hired contractors to make im
provements to District-owned wetlands several
miles away. Believing the District's demands to be
excessive in light of the environmental effects his
proposal would have caused, Koontz filed suit
under a state law that provides money damages for



agency action that is an "unreasonable exercise of
the state's police power [***2] constituting a
taking without just compensation."

The trial court found the District's actions un

lawful because they failed the requirements of
Nollan V. California Coastal Comm'n, 483 U S.
825. 107 S. Cl 314J, 97 L Ed. 2d 677, and Dolan
V. City ofTigard, 512 U S. 374, 114 S. Ct. 2309,
129 L Ed. 2d 304. Those cases held that the gov
ernment may not condition the approval of a
land-use permit on the owner's relinquishment of a
portion of his property unless there is a nexus and
rough proportionality between the government's
demand and the effects of the proposed land use.
The District Court of Appeal affirmed, but the
State Supreme Court reversed on two grounds.
First, it held that petitioner's claim failed because,
unlike in Nollan or Dolan, the District denied the
application. Second, the State Supreme Court held
that a demand for money cannot give rise to a claim
under Nollan and Dolan.

Held:

1. The government's demand for property from
a land-use permit applicant must satisfy the Nol-
lanlDolan requirements even when it denies the
permit. Pp. 6-14.

(a) The unconstitutional conditions doctrine
vindicates the Constitution's enumerated rights by
preventing the ["""703] government from co
ercing people into giving them up, and Nollan and
Dolan represent a special [***3] application of
this doctrine that protects the Fifth Amendment
right to just compensation for property the gov
ernment takes when owners apply for land-use
permits. The standard set out in Nollan and Dolan
reflects the danger ofgovernmental coercion in this
context while accommodating the government's
legitimate need to offset the public costs of de
velopment through land use exactions. Dolan,
supra, at 391, 114 S. Ct. 2309, 129 L Ed 2d 304;
Nollan, supra, at 837, 107S. Ct. 3141, 97L Ed 2d
677, Pp. 6-8.

(b) The principles that undergird Nollan and
Dolan do not change depending on whether the
government approves a permit on the condition
that the applicant turn over property or denies a
permit because the applicant refuses to do so.
Recognizing such a distinction would enable the
government to evade the Nollan!Dolan limitations
simply by phrasing its demands for property as
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conditions precedent to permit approval. This
Court's unconstitutional conditions cases have long
refused to attach significance to the distinction
between conditions precedent and conditions sub
sequent. See, e.g.. Frost & Frost Trucking Co. v.
Railroad Comm'n ofCal, 271 U. S. 583, 592-593,
46 S. Ct. 605, 70 L Ed. 1101. It makes no differ
ence that no property was actually taken in this
case. Extortionate demands [*2590] [***4] for
property in the land-use permitting context run
afoul of the Takings Clause not because they take
property but because they impermissibly burden
the right not to have property taken without just
compensation. Nor does it matter that the District
might have been able to deny Koontz's application
outright without giving him the option of securing
a permit by agreeing to spend money improving
public lands. It is settled that the unconstitutional
conditions doctrine applies even when the gov
ernment threatens to withhold a gratuitous benefit.
See e.g.. United States v. American Library Assn.
Inc., 539 U. S. 194, 210,123 S. Ct. 2297,156L Ed
2d221.?p. 8-11.

[*2591] (c) The District concedes that the
denial of a permit could give rise to a valid Nol-
lan/Dolan claim, but urges that this Court should
not review this particular denial because Koontz
sued in the wrong court, for the wrong remedy, and
at the wrong time. Most of its arguments raise
questions of state law. But to the extent that re
spondent alleges a federal obstacle to adjudication
of petitioner's claim, the Florida courts can con
sider respondent's arguments in the first instance
on remand. Finally, the District errs in arguing that
because it gave Koontz another [***5] avenue to
obtain permit approval, this Court need not decide
whether its demand for offsite improvements sat
isfied Nollan and Dolan. Had Koontz been offered
at least one alternative that satisfied Nollan and

Dolan, he would not have been subjected to an
unconstitutional condition. But the District's offer

to approve a less ambitious project does not obvi
ate the need to apply Nollan and Dolan to the
conditions it imposed on its approval of the project
Koontz actually proposed. Pp. 12-14.

2. The government's demand for property from
a land-use permit applicant must satisfy the Nol-
lanlDolan requirements even when its demand
[**704] is for money. Pp. 14-22.

(a) Contraiy to respondent's argument, Eastern
Enterprises v. Apfel, 524 U. S. 498, 118 S. Ct.



2131, 141 L Ed. 2d 451, where five Justices con
cluded that the Takings Clause does not apply to
government-imposed financial obligations that
"d[o] not operate upon or alter an identified prop
erty interest," id, at 540, 118 S. Ct. 2131, 141 L
Ed. 2d 451 (KENNEDY, J., concurring in judg
ment and dissenting in part), does not control here,
where the demand for money did burden the own
ership of a specific parcel of land. Because of the
direct link between the government's demand and a
specific parcel of real property, this [***6] case
implicates the central concern of Nollan and Do
lan: the risk that the government may deploy its
substantial power and discretion in land-use per
mitting to pursue governmental ends that lack an
essential nexus and rough proportionality to the
effects ofthe proposed use of the property at issue.
Pp. 15-18.

(b) The District argues that if monetary exac
tions are subject to NollanlDolan scrutiny, then
there will be no principled way of distinguishing
impermissible iland-use exactions from property
taxes. But the District exaggerates both the extent
to which that problem is unique to the land-use
permitting context and the practical difficulty of
distinguishing between the power to tax and the
power to take by eminent domain. It is beyond
dispute that "[t]axes and user fees ... are not 'tak
ings,'" Brown v. Legal Foundation of Wash., 538
U. S. 216, 243, n. 2, 123 S. Ct. 1406, 155 L. Ed 2d
376y yet this Court has repeatedly found takings
where the government, by confiscating financial
obligations, achieved a result that could have been
obtained through taxation, e.g., id., at 232, 123 S.
Ct. 1406, 155 L Ed 2d 376. Pp. 18-21.

(c) The Court's holding that monetary exac
tions are subject to scrutiny under Nollan and
Dolan will not work a revolution in land [***7]
use law or unduly limit the discretion of local au
thorities to implement sensible land use regula
tions. The rule that Nollan and Dolan apply to
monetary exactions has been the .settled law in
some of our Nation's most populous States for
many years, and the protections of those cases are
often redundant with the requirements of state law.
Pp. 21-22.

77 So. 3d 1220, reversed and remanded.

COUNSEL: Paul J. Beard, II argued the cause
for petitioner.
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Paul R. Q. Wolfson argued the cause for re
spondent.

Edwin S. KneedIcr argued the cause for the
United States as amicus curiae.

JUDGES: ALITO, J., delivered the opinion of the
Court, in which ROBERTS, C. J., and SCALIA,
KENNEDY, and THOMAS, JJ., joined. KAGAN,
J., filed a dissenting opinion, in which GINS-
BURG, BREYER, and SOTOMAYOR, JJ., joined.

OPINION BY: ALITO

OPINION

JUSTICE ALITO delivered the opinion of the
Court.

Our decisions in Nollan v. California Coastal
Comm'n, 483 U. S. 825, 107 S. Ct. 3141, 97 L. Ed
2d 677 (1987), and Dolan v. City ofTigard, 512 U.
S. 374, 114 S. Ct. 2309, 129 L. Ed 2d 304 (1994),
provide important protection against the misuse of
the power of land-use regulation. In those cases,
we held that a unit of government may not condi
tion the approval of a land-use permit on the
owner's relinquishment of a portion of [**705]
his property unless there is a "nexus" and "rough
proportionality" between the government's demand
and the effects of the proposed land use. In this
case, the St. Johns River Water Management
[***8] District (District) believes that it circum
vented Nollan and Dolan because of the way in
which it structured its handling of a permit appli
cation submitted by Coy Koontz, Sr., whose estate
is represented in this Court by Coy Koontz, Jr. '
The District did not approve his application on the
condition that he surrender an interest in his land.

Instead, the District, after suggesting that he could
obtain approval by signing over such an interest,
denied his application because he refused to yield.
The Florida Supreme Court blessed this maneuver
and thus effectively interred those important deci
sions. Because we conclude that Nollan and Dolan

cannot be evaded in this way, the Florida Supreme
Court's decision must be reversed.

1 For ease of reference, this opinion re
fers to both men as "petitioner."



In 1972, petitioner purchased an undeveloped
14.9-acre tract of land on the [*2592] south side
of Florida State Road 50, a divided four-lane
highway east of Orlando. The property is located
less than 1,000 feet from that road's intersection
with Florida State Road 408, a tolled expressway
that is one of Orlando's major thoroughfares.

A drainage ditch runs along the property's
western edge, and high-voltage [***9] power
lines bisect it into northern and southern sections.

The combined effect of the ditch, a 100-foot wide
area kept clear for the power lines, the highways,
and other construction on nearby parcels is to iso
late the northern section of petitioner's property
from any other undeveloped land. Although largely
classified as wetlands by the State, the northern
section drains well; the most significant standing
water forms in ruts in an unpaved road used to
access the power lines. The natural topography of
the property's southern section is somewhat more
diverse, with a small creek, forested uplands, and
wetlands that sometimes have water as much as a

foot deep. A wildlife survey found evidence of
animals that often frequent developed areas: rac
coons, rabbits, several species of bird, and a turtle.
The record also indicates that the land may be a
suitable habitat for opossums.

The same year that petitioner purchased his
property, Florida enacted the Water Resources Act,
which divided the State into five water manage
ment districts and authorized each district to reg
ulate "construction that connects to, draws water
from, drains water into, or is placed in or across the
waters in the state." [***10] 1972 Fla. Laws ch.
72-299, pt. IV, §1(5), pp. 1115, 1116 (codified as
amended at Fla. Stat. §373.403(5) (2010)). Under
the Act, a landowner wishing to undertake such
construction must obtain from the relevant district

a Management and Storage of Surface Water
(MSSW) permit, which may impose "such rea
sonable conditions" on the permit as are "necessary
to assure" that construction will "not be harmful to

the water resources ofthe district." 1972 Fla. Laws
§4(1), at 1118 (codified as amended at Fla. Stat.
§373.413(1)).

In 1984, in an effort to protect the State's rap
idly diminishing wetlands, [**706] the Florida
Legislature passed the Warren S. Henderson Wet
lands Protection Act, which made it illegal for
anyone to "dredge or fill in, on, or over surface
waters" without a Wetlands Resource Management
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(WRM) permit. 1984 Fla. Laws ch. 84-79, pt. VIII,
§403.905(1), pp. 204-205. Under the Henderson
Act, permit applicants are required to provide
"reasonable assurance" that proposed construction
on wetlands is "not contrary to the public interest,"
as defined by an enumerated list of criteria. See
Fla. Stat. §373.414(1). Consistent with the Hen
derson Act, the St. Johns River Water Management
District, [***ii] the district with jurisdiction
over petitioner's land, requires that permit appli
cants wishing to build on wetlands offset the re
sulting environmental damage by creating, en
hancing, or preserving wetlands elsewhere.

Petitioner decided to develop the 3.7-acre
northern section of his property, and in 1994 he
applied to the District for MSSW and WRM per
mits. Under his proposal, petitioner would have
raised the elevation of the northernmost section of

his land to make it suitable for a building, graded
the land from the southern edge of the building site
down to the elevation ofthe high-voltage electrical
lines, and installed a dry-bed pond for retaining
and gradually releasing stormwater runoff from the
building and its parking lot. To mitigate the envi
ronmental effects of his proposal, petitioner of
fered to foreclose any possible future development
of the approximately 11-acre southern section of
his land by deeding to the District a conservation
[*2593] easement on that portion of his property.

The District considered the 11-acre conserva

tion easement to be inadequate, and it informed
petitioner that it would approve construction only
if he agreed to one of two concessions. First, the
District [***12] proposed that petitioner reduce
the size of his development to 1 acre and deed to
the District a conservation easement on the re

maining 13.9 acres. To reduce the development
area, the District suggested that petitioner could
eliminate the dry-bed pond from his proposal and
instead install a more costly subsurface stormwater
management system beneath the building site. The
District also suggested that petitioner install re
taining walls rather than gradually sloping the land
from the building site down to the elevation of the
rest of his property to the south.

In the alternative, the District told petitioner
that he could proceed with the development as
proposed, building on 3.7 acres and deeding a
conservation easement to the government on the
remainder of the property, if he also agreed to hire
contractors to make improvements to Dis-



trict-owned land several miles away. Specifically,
petitioner could pay to replace culverts on one
parcel or fill in ditches on another. Either of those
projects would have enhanced approximately 50
acres of District-owned wetlands. When the Dis

trict asks permit applicants to fund ofTsite mitiga
tion work, its policy is never to require any par
ticular offsite [***13] project, and it did not do so
here. Instead, the District said that it "would also
favorably consider" alternatives to its suggested
offsite mitigation projects if petitioner proposed
something "equivalent." App. 75.

Believing the District's demands for mitigation
to be excessive in light ofthe environmental effects
that his building proposal would have caused,
[**707] petitioner filed suit in state court. Among
other claims, he argued that he was entitled to relief
under F/a. Stat. §373.617(2)^ which allows owners
to recover "monetary damages" if a state agency's
action is "an unreasonable exercise of the state's

police power constituting a taking without just
compensation."

B

The Florida Circuit Court granted the District's
motion to dismiss on the ground that petitioner had
not adequately exhausted his state-administrative
remedies, but the Florida District Court of Appeal
for the Fifth Circuit reversed. On remand, the State
Circuit Court held a 2-day bench trial. After con
sidering testimony from several experts who ex
amined petitioner's property, the trial court found
that the property's northern section had already
been "seriously degraded" by extensive construc
tion on the surrounding parcels. [***14] App. to
Pet, for Cert. D-3. In light of this finding and peti
tioner's offer to dedicate nearly three-quarters of
his land to the District, the trial court concluded
that any ftirther mitigation in the form of payment
for offsite improvements to District property
lacked both a nexus and rough proportionality to
the environmental impact of the proposed con
struction. Id., at D-11. It accordingly held the Dis
trict's actions unlawful under our decisions in

Nollan and Dolan.

The Florida District Court affirmed, 5 So. 3d 8
(2009), but the State Supreme Court reversed, 77
So. 3d 1220 (2011). A majority of that court dis
tinguished Nollan and Dolan on two grounds.
First, the majority thought it significant that in this
case, unlike Nollan or Dolan, the District did not

approve petitioner's application on the condition
that he accede to the District's demands; instead,
the District denied his application because he re
fused to make concessions. 77 So. 3d, at 1230.
[*2594] Second, the majority drew a distinction
between a demand for an interest in real property
(what happened in Nollan and Dolan) and a de
mand for money. 77 So. 3d, at 1229-1230. The
majority acknowledged a division ofauthority over
whether [***15] a demand for money can give
rise to a claim under Nollan and Dolan, and sided
with those courts that have said it cannot. 77 So.

3d, at 1229-1230. Compare, e.g., McClung v.
Sumner, 548 F.3d 1219, 1228 (CA9 2008), with
Ehrlich v. Culver City, 12 Cal. 4th 854, 876, 50
Cal. Rptr. 2d 242, 911 P. 2d 429, 444 (1996)',
Flower Mound v. Stafford Estates Ltd. Partner
ship, 135 S W. 3d 620, 640-641 (Tex. 2004). Two
justices concurred in the result, arguing that peti
tioner had failed to exhaust his administrative

remedies as required by state law before bringing
an inverse condemnation suit that challenges the
propriety of an agency action. 77 So. 3d, at
1231-1232; see Key Haven AssociatedEnterprises,
Inc. V. Board of Trustees ofInternal Improvement
Trust Fund, 427 So. 2d 153, 159 (Fla. 1982).

Recognizing that the majority opinion rested
on a question of federal constitutional law on
which the lower courts are divided, we granted the
petition for a writ of certiorari, 568 U. S. 133
S Ct. 420, 184 L Ed 2d 251 (2012), and now
reverse.

II

We have said in a variety of contexts that "the
government may not deny a benefit to a person
because he exercises a constitutional right." Regan
V. Taxation With Representation [**708] of
Wash., 461 U S 540, 545, 103 S Ct. 1997, 76 L
Ed 2d 129 (1983). [***16] See also, e.g.,
Rumsfeld v. Forumfor Academic and Institutional
Rights, Inc., 547 U. S 47, 59-60, 126 S Ct. 1297,
164 L. Ed. 2d 156 (2006); Rutan v. Republican
Party ofIII, 497 U. S 62, 78, llOS Ct. 2729, 111
L. Ed. 2d 52 (1990). In Perry v. Sindermann, 408
U. S 593, 92 S Ct. 2694, 33 L. Ed 2d 570 (1972),
for example, we held that a public college would
violate a professor's freedom of speech if it de
clined to renew his contract because he was an

outspoken critic of the college's administration.
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And in Memorial Hospital v. Maricopa County.
415 U. S. 250, 94 S. Ct. 1076, 39 L Ed. 2d 306
(1974), we concluded that a county impermissibly
burdened the right to travel by extending
healthcare benefits only to those indigent sick who
had been residents of the county for at least one
year. Those cases reflect an overarching principle,
known as the unconstitutional conditions doctrine,
that vindicates the Constitution's enumerated rights
by preventing the government from coercing peo
ple into giving them up.

Nollan and Dolan "involve a special applica
tion" of this doctrine that protects the Fifth
Amendmentright to just compensation for property
the government takes when owners apply for
land-use permits. Lingle v. Chevron U. S. A. Inc.,
544 U. S. 528, 547, 125 S. Ct. 2074, 161 L Ed 2d
876 (2005); Dolan, 512 U. S., at 385, 114 S. Ct.
2309,129 L.Ed. 2d304 (invoking "the well-settled
doctrine [***17] of 'unconstitutional condi
tions'"). Our decisions in those cases reflect two
realities of the permitting process. The first is that
land-use permit applicants are especially vulnera
ble to the type ofcoercion that the unconstitutional
conditions doctrine prohibits because the govern
ment often has broad discretion to deny a permit
that is worth far more than property it would liketo
take. By conditioning a building permit on the
owner's deeding over a public right-of-way, for
example, the government can pressure an owner
into voluntarily giving up property for which the
Fifth Amendment would otherwise require just
compensation. See id, at 384, 114S. Ct. 2309,129
L. Ed 2d 304; Nollan, 483 U. S., at 831, 107 S. Ct.
3141, 97 L. Ed 2d 677. [*2595] So long as the
building permit is more valuable than any just
compensation the owner could hope to receive for
the right-of-way, the owner is likely to accede to
the government's demand, no matter how unrea
sonable. Extortionate demands ofthis sort frustrate
the Fifth Amendment right to just compensation,
and the unconstitutional conditions doctrine pro
hibits them.

A second reality of the permitting process is
that many proposed land uses threaten to impose
costs on the public that dedications of propertycan
offset. [***18] Where a building proposal would
substantially increase traffic congestion, for ex
ample, officials might condition permit approval
on the owner's agreement to deed over the land
needed to widen a public road. Respondentargues
that a similar rationale justifies the exaction at.
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issue here: petitioner's proposed construction pro
ject, it submits, would destroy wetlands on his
property, and in order to compensate for this loss,
respondent demands that he enhance wetlands
elsewhere. Insisting that landowners internalize the
negative externalities oftheir conduct is a hallmark
of responsible land-use policy, and we have long
sustained such regulations against constitutional
attack. See Village ofEuclid v. Ambler [**709]
Realty Co., 272 U. S. 365, 47 S. Ct. 114, 71 L. Ed
303, 4 Ohio Law Abs. 816 (1926).

Nollan and Dolan accommodate both realities

by allowing the government to condition approval
of a permit on the dedication of property to the
public so long as there is a "nexus" and "rough
proportionality" between the property that the
government demands and the social costs of the
applicant's proposal. Dolan, supra, at 391, 114 S.
Ct. 2309, 129 L. Ed 2d 304; Nollan, 483 U. S., at
837, 107 S. Ct. 3141, 97 L. Ed 2d 677. Our prec
edents thus enable permitting authorities to insist
that applicants bear the full costs [***19] of their
proposals while still forbidding the government
from engaging in "out-and-out. . . extortion" that
would thwart the Fifth Amendment right to just
compensation. Ibid, (internal quotation marks
omitted). Under Nollan and Dolan the government
may choose whether and how a permit applicant is
required to mitigate the impacts of a proposed
development, but it may not leverage its legitimate
interest in mitigation to pursue governmental ends
that lack an essential nexus and rough proportion
ality to those impacts.

B

The principles that undergird our decisions in
Nollan and Dolan do not change depending on
whether the government approves a permit on the
condition that the applicant turn over property or
denies a permit because the applicant refiises to do
so. We have often concluded that denials of gov
ernmental benefits were impermissible under the
unconstitutional conditions doctrine. See, e.g..
Perry, 408 U. S., at 597, 92 S. Ct. 2694, 33 L. Ed
2d 570 (explaining that the government "may not
deny a benefit to a person on a basis that infringes
his constitutionally protected interests" (emphasis
added)); Memorial Hospital, 415 U. S. 250, 94 S.
Ct. 1076, 39 L. Ed. 2d 306 (finding unconstitu
tional condition where government denied
healthcare benefits). [***20] In so holding, we
have recognized that regardless of whether the



government ultimately succeeds in pressuring
someone into forfeiting a constitutional right, the
unconstitutional conditions doctrine forbids bur

dening the Constitution's enumerated rights by
coercively withholding benefits from those who
exercise them.

A contrary rule would be especially untenable
in this case because it would enable the govern
ment to evade the limitations of Nollan and Dolan

simply by phrasing its demands for property as
conditions precedent to permit approval. Under the
Florida Supreme Court's approach, [*2596] a
government order stating that a permit is "ap
proved if the owner turns over property would be
subject to Nollan and Dolan, but an identical order
that uses the words "denied until" would not. Our

unconstitutional conditions cases have long re
fused to attach significance to the distinction be
tween conditions precedent and conditions subse
quent. See Frost & Frost Trucking Co. v. Railroad
Comm'n ofCal, 271 U S. 583, 592-593, 46 S. Ct.
605, 70 L. Ed 1101 (1926) (invalidating regulation
that required the petitioner to give up a constitu
tional right "as a condition precedent to the en
joyment of a privilege"); Southern Pacific Co. v.
Denton, 146 U S. 202, 207, 13 S. Ct. 44. 36 L. Ed
942 (1892) [***21] (invalidating statute "requir
ing the corporation, as a condition precedent to
obtaining a permit to do business within the State,
to surrender a right and privilege secured [**710]
to it by the Constitution"). See also Flower Mound,
135 S. W 3d, at 639 ("The government cannot
sidestep constitutional protections merely by re
phrasing its decision from 'only if to 'not unless'").
To do so here would effectively render iVb//a« and
Dolan a dead letter.

The Florida Supreme Court puzzled over how
the government's demand for property can violate
the Takings Clause even though "'no property of
any kind was ever taken,'" 77 So. 3d, at 1225
(quoting 5 So. 3d. at 20 (Grififin, J., dissenting));
see also 77 So. 3d, at 1229-1230, but the uncon
stitutional conditions doctrine provides a ready
answer. Extortionate demands for property in the
land-use permitting context run afoul of the Tak
ings Clause not because they take property but
because they impermissibly burden the right not to
have property taken without just compensation. As
in other unconstitutional conditions cases in which

someone refuses to cede a constitutional right in
the face of coercive pressure, the impermissible
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denial of a governmental [***22] benefit is a
constitutionally cognizable injury.

Nor does it make a difference, as respondent
suggests, that the government might have been
able to deny petitioner's application outright
without giving him the option of securing a permit
by agreeing to spend money to improve public
lands. See Penn Central Transp. Co, v. New York
City, 438 U. S 104, 98 S Ct. 2646, 57 L. Ed 2d
631 (1978). Virtually all of our unconstitutional
conditions cases involve a gratuitous governmental
benefit of some kind. See, e.g., Regan, 461 U. S.
540, 103 S Ct. 1997, 76 L. Ed 2d 129 (tax bene
fits); Memorial Hospital. 415 U. S 250, 94 S Ct.
1076, 39 L. Ed 2c/(healthcare); Perry, 408 U.
S. 593, 92 S. Ct. 2694, 33 L Ed 2d 570 (public
employment); United States v. Butler, 297 U. S. 1,
71, 56 S Ct. 312, 801. Ed 477, 1936-1 C.B. 421
(1936) (crop payments); Frost, supra (business
license). Yet we have repeatedly rejected the ar
gument that if the government need not confer a
benefit at ail, it can withhold the benefit because
someone refuses to give up constitutional rights.
E.g., United States v.American LibraryAssn., Inc.,
539 U. S 194. 210. 123 S Ct 2297. 156 L Ed 2d
221 (2003) ("[T]he government may not deny a
benefit to a person on a basis that infringes his
constitutionally protected . . . freedom of speech
even ifhe has no entitlement to that benefit*^ (em
phasis added and internal quotation marks omit
ted)); [***23] Wieman v. Updegraff. 344 U. S
183, 191, 73 S Ct. 215, 97 L. Ed 216 (1952) (ex
plaining in unconstitutional conditions case that to
focus on "the facile generalization that there is no
constitutionally protected right to public employ
ment is to obscure the issue"). Even if respondent
would have been entirely within its rights in
denying the permit for some other reason, that
greater authority does not imply a lesser power to
condition permit approval on petitioner's forfeiture
of his constitutional rights. See Nollan, [*2597]
483 U. S, at 836-837, 107S Ct. 3141, 97L. Ed 2d
677 (explaining that "[t]he evident constitutional
propriety" of prohibiting a land use "disappears ...
if the condition substituted for the prohibition ut
terly fails to further the end advanced as the justi
fication for the prohibition").

That is not to say, however, that there is no
relevant difference between a consummated taking
and the denial of a permit based on an unconstitu
tionally extortionate demand. [**711] Where
the permit is denied and the condition is never



imposed, nothing has been taken. While the un
constitutional conditions doctrine recognizes that
this burdens a constitutional right, the Fifth
Amendment mandates a particular remedy—]\xsX
compensation-only for takings. In [***24] cases
where there is an excessive demand but no taking,
whether money damages are available is not a
question of federal constitutional law but of the
cause ofaction-whether state or federal~on which

the landowner relies. Because petitioner brought
his claim pursuant to a state law cause of action,
the Court has no occasion to discuss what remedies

might be available for a NollanlDolan unconstitu
tional conditions violation either here or in other

cases.

At oral argument, respondent conceded that
the denial of a permit could give rise to a valid
claim under Nollan and Dolan, Tr, of Oral Arg.
33-34, but it urged that we should not review the
particular denial at issue here because petitioner
sued in the wrong court, for the wrong remedy, and
at the wrong time. Most of respondent's objections
to the posture ofthis case raise questions ofFlorida
procedure that are not ours to decide. See Mullaney
V. Wilbur. 421 U S. 684, 691, 95 S. Ct. 1881, 44 L.
Ed. 2d 508 (1975); Murdoch v. Memphis, 87 U.S.
590, 20 Wall. 590, 626, 22 L Ed 429 (1875). But
to the extent that respondent suggests that the
posture ofthis case creates some federal obstacle to
adjudicating petitioner's unconstitutional condi
tions claim, we remand for the Florida courts to
consider [***25] that argument in the first in
stance.

Respondent argues that we should affirm be
cause, rather than suing for damages in the Florida
trial court as authorized by Fla. Stat. §373.617,
petitioner should have first sought judicial review
of the denial of his permit in the Florida appellate
court under the State's Administrative Procedure

Act, see §§120.68(1), (2) (2010). The Florida Su
preme Court has said that the appellate court is the
"proper forum to resolve" a "claim that an agency
has applied a ... statute or rule in such a way that
the aggrieved party's constitutional rights have
been violated," KeyHaven Associated Enterprises,
427 So. 2d, at 158, and respondent has argued
throughout this litigation that petitioner brought his
unconstitutional conditions claim in the wrong
forum. Two members of the Florida Supreme
Court credited respondent's argument, 77 So. 3d, at

39

1231-1232, but four others refused to address it.
We decline respondent's invitation to second-guess
a State Supreme Court's treatment of its own pro
cedural law.

Respondent also contends that we should af
firm because petitioner sued for damages but is at
most entitled to an injunction ordering that his
permit issue without [***26] any conditions. But
we need not decide whetherfederal law authorizes
plaintiffs to recover damages for unconstitutional
conditions claims predicated on the Takings
Clause because petitioner brought his claim under
state law. Florida law allows property owners to
sue for "damages" whenever a state agency's action
is "an unreasonable exercise of the state's police
power constituting a taking [*2598] without just
compensation." Fla. Stat. Ann. §373.617. Whether
that provision covers an unconstitutional condi
tions claim like the one at issue here is a question
of state law [**712] that the Florida Supreme
Court did not address and on which we will not

opine.

For similar reasons, we decline to reach re
spondent's argument that its demands for property
were too indefinite to give rise to liability under
Nollan and Dolan. The Florida Supreme Court did
not reach the question whether respondent issued a
demand of sufficient concreteness to trigger the
special protections of Nollan and Dolan. It relied
instead on the Florida District Court of Appeals'
characterization of respondent's behavior as a de
mand iovNollanlDolan purposes. See 77So. 3d, at
1224 (quoting 5 So. 3d, at 10). Whether that
characterization [***27] is correct is beyond the
scope of the questions the Court agreed to take up
for review. If preserved, the issue remains open on
remand for the Florida Supreme Court to address.
This Court therefore has no occasion to consider

how concrete and specific a demand must be to
give rise to liability undQT Nollan and Dolan.

Finally, respondent argues that we need not
decide whether its demand for ofiFsite improve
ments satisfied Nollan and Dolan because it gave
petitioner another avenue for obtaining permit
approval. Specifically, respondent said that it
would have approved a revised permit application
that reduced the footprint of petitioner's proposed
construction site from 3.7 acres to 1 acre and

placed a conservation easement on the remaining
13.9 acres of petitioner's land. Respondent argues
that regardless of whether its demands for offsite



mitigation satisfied Nollan and Dolan, we must
separately consider each of petitioner's options,
one ofwhich did not require any ofthe offsite work
the trial court found objectionable.

Respondent's argument is flawed because the
option to which it points-developing only 1 acre of
the site and granting a conservation easement on
the rest-involves the [***28] same issue as the
option to build on 3.7 acres and perform offsite
mitigation. We agree with respondent that, so long
as a permitting authority offers the landowner at
least one alternative that would satisfy Nollan and
Dolan, the landowner has not been subjected to an
unconstitutional condition. But respondent's sug
gestion that we should treat its offer to let peti
tioner build on 1 acre as an alternative to offsite

mitigation misapprehends the governmental bene
fit that petitioner was denied. Petitioner sought to
develop 3.7 acres, but respondent in effect told
petitioner that it would not allow him to build on
2.7 ofthose acres unless he agreed to spend money
improving public lands. Petitioner claims that he
was wrongfully denied a permit to build on those
2.7 acres. For that reason, respondent's offer to
approve a less ambitious building project does not
obviate the need to determine whether the demand

for offsite mitigation satisfied Nollan and Dolan.

Ill

We turn to the Florida Supreme Court's alter
native holding that petitioner's claim fails because
respondent asked him to spend money rather than
give up an easement on his land. A predicate for
any unconstitutional conditions claim [***29] is
that the government could not have constitution
ally ordered the person asserting the claim to do
what it attempted to pressure that person into do
ing. See Rumsfeld, 547 U. S., at 59-60, 126 S. Ct.
1297, 164 L Ed. 2d 156. For that reason, we began
our analysis in both Nollan and Dolan by observ
ing [**713] that if the government had directly
[*2599] seized the easements it sought to obtain
through the permitting process, it would have
committed aperse taking. See Dolan, 512 U.S., at
384, 114 S. Ct. 2309, 129 L Ed 2d 304; Nollan,
483 U S., at 831,107 S. Ct. 3141, 97 L. Ed 2d 677.
The Florida Supreme Court held that petitioner's
claim fails at this first step because the subject of
the exaction at issue here was money rather than a
more tangible interest in real property. 77So. 3d, at
1230. Respondent and the dissent take the same
position, citing the concurring and dissenting

opinions in Eastern Enterprises v. Apfel, 524 U. S.
498,118S. Ct. 2131, 141 L. Ed 2d 451 (1998), for
the proposition that an obligation to spend money
can never provide the basis for a takings claim. See
post, at 5-8 (opinion of KAGAN, J.).

We note as an initial matter that if we accepted
this argument it would be very easy for land-use
permitting officials to evade the limitations of
Nollan and Dolan. Because the government need
only provide a permit applicant [***30] with one
alternative that satisfies the nexus and rough pro
portionality standards, a permitting authority
wishing to exact an easement could simply give the
owner a choice of either surrendering an easement
or making a payment equal to the easement's value.
Such so-called "in lieu of fees are utterly com
monplace, Rosenberg, The Changing Culture of
American Land Use Regulation: Paying for
Growth with Impact Fees, 59 S. M. U L Rev. 177,
202-203 (2006), and they are functionally equiva
lent to other types of land use exactions. For that
reason and those that follow, we reject respondent's
argument and hold that so-called "monetary exac
tions" must satisfy the nexus and rough propor
tionality requirements ofNollan and Dolan.

In Eastern Enterprises, supra, the United
States retroactively imposed on a former mining
company an obligation to pay for the medical
benefits of retired miners and their families. A

four-Justice plurality concluded that the statute's
imposition of retroactive financial liability was so
arbitrary that it violated the Takings Clause. Id., at
529-537, 118 S. Ct. 2131, 141 L. Ed 2d 451. Alt
hough JUSTICE KENNEDY concurred in the
result on due process grounds, he joined four other
Justices in dissent in [***31] arguing that the
Takings Clause does not apply to govern
ment-imposed financial obligations that "d[o] not
operate upon or alter an identified property inter
est." 7^/., at 540,118 S. Ct. 2131, 141L Ed 2d 451
(opinion concurring in judgment and dissenting in
part); see id, at 554-556, 118 S. Ct. 2131, 141 L
Ed 2d 451 (BREYER, J., dissenting) ("The 'pri
vate property' upon which the [Takings] Clause
traditionally has focused is a specific interest in
physical or intellectual property"). Relying on the
concurrence and dissent in Eastern Enterprises,
respondent argues that a requirement that peti
tioner spend money improving public lands could
not give rise to a taking.
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Respondent's argument rests on a mistaken
premise. Unlike the financial obligation in Eastern
Enterprises, the demand for money at issue here
did "operate upon ... an identified property inter
est" by directing the owner of a particular piece of
property to make a monetary payment. Id., at
540, 118S. Ct. 2131,141L Ed 2d 451 (opinion of
KENNEDY, J.). In this case, [**714] unlike
Eastern Enterprises, the monetary obligation
burdened petitioner's ownership of a specific par
cel of land. In that sense, this case bears resem
blance to our cases holding that the government
must pay just compensation when it takes a lien~a
right to receive [***32] money that is secured by
a particular piece of property. See Armstrong v.
United States, 364 U. S. 40, 44-49, SOS. Ct 1563,
4 L Ed 2d 1554 (1960); [*2600] Louisville
Joint Stock Land Bank v. Radford, 295 U. S. 555,
601-602, 55 S Ct 854, 79 L. Ed 1593 (1935);
UnitedStates v. Security Industrial Bank, 459 U S.
70, 77-78, 103 S Ct. 407, 74 L. Ed 2d235 (1982);
see also Palm Beach Cty. v. Cove Club Investors
Ltd., 734 So. 2d 379, 383-384 (1999) (the right to
receive income from land is an interest in real

property under Florida law). The fulcrum this case
turns on is the direct link between the government's
demand and a specific parcel of real property. ^
Because ofthat direct link, this case implicates the
central concern of Nollan and Dolam the risk that

the government may use its substantial power and
discretion in land-use permitting to pursue gov
ernmental ends that lack an essential nexus and
rough proportionality to the effects ofthe proposed
new use of the specific property at issue, thereby
diminishing without justification the value of the
property.

2 Thus, because the proposed offsite
mitigation obligation in this case was tied to
a particular parcel of land, this case does not
implicate the question whether monetary
exactions must be tied to a particular parcel
of land [***33] in order to constitute a
taking. That is so even when the demand is
considered outside the permitting process."
Post, at 8 (KAGAN, J., dissenting). The
unconstitutional conditions analysis re
quires us to set aside petitioner's permit
application, not his ownership of a particu
lar parcel of real properly.

In this case, moreover, petitioner does not ask
us to hold that the government can commit a reg
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ulatory taking by directing someone to spend
money. As a result, we need not apply Penn Cen
trals "essentially ad hoc, factual inquir[y]," 438 U
S, at 124, 98 S Ct 2646, 57 L. Ed 2d 631, at all,
much less extend that "already difficult and un
certain rule" to the "vast category of cases" in
which someone believes that a regulation is too
costly. Eastern Enterprises, 524 U. S., at 542, 118
S Ct. 2131, 141 L Ed 2d 451 (opinion of KEN
NEDY, J.). Instead, petitioner's claim rests on the
more limited proposition that when the govern
ment commands the relinquishment of funds
linked to a specific, identifiable property interest
such as a bank account or parcel of real property, a
"per se [takings] approach" is the proper mode of
analysis under the Court's precedent. Brown v.
Legal Foundation of Wash., 538 U. S. 216, 235,
123 S Ct. 1406, 155 L. Ed 2d 376 (2003).

Finally, it bears emphasis that [***34] peti
tioner's claim does not implicate "normative con
siderations about the wisdom of government deci
sions." Eastern Enterprises, 524 U S., at 545, 118
S Ct. 2131, 141 L Ed. 2d 451 (opinion of KEN
NEDY, J.). We are not here concerned with
whether it would be "arbitrary or unfair" for re
spondent to order a landowner to make improve
ments to public lands that are nearby. Id., at 554,
118 S Ct 2131, 141 L. Ed 2d 451 (BREYER, J.,
dissenting). Whatever the wisdom ofsuch a policy,
it would transfer an interest in property from the
landowner to the government. For that reason, any
such demand would amount to a per se taking
similar to the taking of an easement or a lien. Cf
Dolan, 512 [**715] U. S, at 384, 114 S Ct
2309, 129 L Ed 2d 304; Nollan, 483 U. S, at 831,
107 S Ct 3141, 97 L Ed 2d 677.

B

Respondent and the dissent argue that if mon
etary exactions are made subject to scrutiny under
Nollan and Dolan, then there will be no principled
way of distinguishing impermissible land-use ex
actions from property taxes. See post, at 9-10. We
think they exaggerate both the extent to which that
problem is unique to the land-use permitting con
text and the practical difficulty of distinguishing
between the power to tax and the power to take by
eminent domain.

It is beyond dispute that "[t]axes and user fees.
. . are not 'takings.'" [*2601] Brown, supra, at
243, n. 2, 123 S Ct 1406, 155 L Ed 2d 376



[*♦*35] (SCALIA, J., dissenting). We said as
much in County of Mobile v. Kimball, 102 U S.
691, 703, 26 L Ed. 238 (1881), and our cases have
been clear on that point ever since. United States v.
Sperry Corp., 493 U S. 52, 62, n. 9, 110 S Ct. 387,
107 L. Ed. 2d 290 (1989); see A. Magnano Co. v.
Hamilton, 292 U. S 40, 44, 54 S. Ct. 599, 78 L. Ed.
1109 (1934); Dane v. Jackson, 256 U. S 589, 599,
41 S Ct. 566, 65 L. Ed 1107 (1921); Henderson
Bridge Co. v. Henderson City, 173 U. S. 592,
614-615, 19 S Ct. 553, 43 L. Ed 823 (1899). This
case therefore does not affect the ability of gov
ernments to impose property taxes, user fees, and
similar laws and regulations that may impose fi
nancial burdens on property owners.

At the same time, we have repeatedly found
takings where the government, by confiscating
financial obligations, achieved a result that could
have been obtained by imposing a tax. Most re
cently, in Brown, supra, at 232, 123 S. Ct. 1406,
155 L. Ed. 2d 376, we were unanimous in con
cluding that a State Supreme Court's seizure of the
interest on client funds held in escrow was a taking
despite the unquestionable constitutional propriety
of a tax that would have raised exactly the same
revenue. Our holding in Brown followed from
Phillips V. Washington Legal Foundation, 524 U.
S 156, 118 S Ct. 1925, 141 L Ed 2d 174 (1998),
and Webb's Fabulous Pharmacies, Inc. v. Beck-
with, 449 U. S 155, 101 S Ct. 446, 66 L Ed 2d
358 (1980), [***36] two earlier cases in .which
we treated confiscations of money as takings de
spite their functional similarity to a tax. Perhaps
most closely analogous to the present case, we
have repeatedly held that the government takes
property when it seizes liens, and in so ruling we
have never considered whether the government
could have achieved an economically equivalent
result through taxation. Armstrong, 364 U. S. 40,
80 S. Ct. 1563, 4 L. Ed. 2d 1554; Louisville Joint
Stock Land Bank, 295 U. S 555, 55 S Ct. 854, 79
L. Ed 1593.

Two facts emerge from those cases. The first is
that the need to distinguish taxes from takings is
not a creature of our holding today that monetary
exactions are subject to scrutiny under Nollan and
Dolan. Rather, the problem is inherent in this
Court's long-settled view that property the gov
ernment could constitutionally demand through its
taxing power can also be taken by eminent domain.

42

Second, our cases show that teasing out the
difference between taxes and takings is more dif
ficult in theory than in practice. Brown is illustra
tive. Similar to respondent in this case, the
[**716] respondents in Brown argued that ex
tending the protections of the Takings Clause to a
bank account would open a Pandora's Box of con
stitutional challenges [***37] to taxes. Brief for
Respondents Washington Legal Foundation et al.
32 and Brief for Respondent Justices of the
Washington Supreme Court 22, in Brown v. Legal
Foundation of Wash., O, T. 2002, No. 01-1325.
But also like respondent here, the Brown re
spondents never claimed that they were exercising
their power to levy taxes when they took the peti
tioners' property. Any such argument would have
been implausible under state law; in Washington,
taxes are levied by the legislature, not the courts.
See 538 U. S., at 242, n. 2, 123 S. Ct. 1406, 155 L
Ed. 2d 376 (SCALIA, J., dissenting).

The same dynamic is at work in this case be
cause Florida law greatly circumscribes respond
ent's power to tax. See Fla. Stat. Ann. §373.503
(authorizing respondent to impose ad valorem tax
on properties within its jurisdiction); §373.109
(authorizing respondent to charge permit applica
tion fees but providing that such fees "shall not
exceed the [*2602] cost ... for processing,
monitoring, and inspecting for compliance with the
permit"). If respondent had argued that its demand
for money was a tax, it would have effectively
conceded that its denial of petitioner's permit was
improper under Florida law. Far from making that
concession, respondent has maintained [***38]
throughout this litigation that it considered peti
tioner's money to be a substitute for his deeding to
the public a conservation easement on a larger
parcel of undeveloped land. ^

3 Citing cases in which state courts have
treated similar governmental demands for
money differently, the dissent predicts that
courts will "struggle to draw a coherent
boundary" between taxes and excessive
demands for money that violate Nollan and
Dolan. Post, at 9-10. But the cases the dis
sent cites illustrate how the frequent need to
decide whether a particular demand for
money qualifies as a tax under state law, and
the resulting state statutes and judicial
precedents on point, greatly reduce the
practical difficulty of resolving the same



issue in federal constitutional cases like this

one.

This case does not require us to say more. We
need not decide at precisely what point a land-use
permitting charge denominated by the government
as a "tax" becomes "so arbitraiy .., that it was not
the exertion of taxation but a confiscation of

property." Brushaber v. Union Pacific R Co., 240
U. S. I, 24-25, 36 S. Ct. 236, 60 L Ed. 493, T.D.
2290 (1916). For present purposes, it suffices to
say that despite having long recognized that "the
power oftaxation [***39] should not be confused
with the power ofeminent domain," Houck v. Little
River Drainage Dist., 239 U. S. 254, 264, 36 S. Ct.
58, 60 L. Ed. 266 (1915), we have had little trouble
distinguishing between the two.

Finally, we disagree with the dissent's forecast
that our decision will work a revolution in land use

law by depriving local governments of the ability
to charge reasonable permitting fees. Posty at 8.
Numerous courts-including courts in many of our
Nation's most populous States-have confronted
constitutional challenges to monetary exactions
over the last two decades and applied the standard
from NoUan and Dolan or something like it. See,
e.g.. Northern III. Home Builders Assn. v. County
ofDu Page, 165 III. 2d 25. 31-32, 649 N. E. 2d
384, 388-389 [**717] (1995); Home Builders
Assn. V. Beavercreek, 89 Ohio St. 3d 121, 128, 729
N. E. 2d 349, 356 (2000); Flower Mound. 135 S. W.
3d, at 640-641. Yet the "significant practical harm"
the dissent predicts has not come to pass. Post, at 8.
That is hardly surprising, for the dissent is correct
that state law normally provides an independent
check on excessive land use permitting fees. Post,
at 11.

The dissent criticizes the notion that the Fed

eral Constitution places any [***40] meaningful
limits on "whether one town is overcharging for
sewage, or another is setting the price to sell liquor
too high." Post, at 9. But only two pages later, it
identifies three constraints on land use permitting
fees that it says the Federal Constitution imposes
and suggests that the additional protections of
Nollan and Dolan are not needed. Post, at 11. In
any event, the dissent's argument that land use
permit applicants need no further protection when
the government demands money is really an ar
gument for overruling and Dolan. After all.

the Due Process Clause protected the Nollans from
an unfair allocation ofpublic burdens, and they too
could have argued that the government's demand
for property amounted to a taking under the Penn
Central framework. See Nollan, 483 U S., at 838.
107 S. Ct. 3141, 97 L Ed 2d 677. We have re
peatedly rejected the dissent's contention that other
constitutional doctrines [*2603] leave no room
for the nexus and rough proportionality require
ments ofNollan and Dolan. Mindful of the special
vulnerability of land use permit applicants to ex
tortionate demands for money, we do so again
today.

We hold that the government's demand for
property fi-om a land-use permit applicant must
satisfy [***41] the requirements of Nollan and
Dolan even when the government denies the per
mit and even when its demand is for money. The
Court expresses no view on the merits of petition
er's claim that respondent's actions here failed to
comply with the principles set forth in this opinion
and those two cases. The Florida Supreme Court's
judgment is reversed, and this case is remanded for
further proceedings not inconsistent with this
opinion.

It is so ordered.

DISSENT BY; KAGAN

DISSENT

JUSTICE KAGAN, with whom JUSTICE
GmSBURG, JUSTICE BREYER, and JUSTICE
SOTOMAYOR join, dissenting.

In the paradigmatic case triggering review
under Nollan v. California Coastal Comm'n, 483
U. S. 825,107 S. Ct. 3141, 97 L Ed 2d 677 (1987),
and Dolan v. City ofTigard, 512 U. S. 374, 114 S.
Ct. 2309, 129 L Ed 2d 304 (1994), the govern
ment approves a building permit on the condition
that the landowner relinquish an interest in real
property, like an easement. The significant legal
questions that the Court resolves today are whether
Nollan and Dolan also apply when that case is
varied in two ways. First, what if the government
does not approve the permit, but instead demands
that the condition be fiilfilled before it will do so?

Second, what if the condition entails not transfer
ring real property, but simply [***42] paying
money? This case also raises other, more
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fact-specific issues I will address: whether the
government here [**718] imposed any condi
tion at all, and whether petitioner Coy Koontz
suffered any compensable injury.

I think the Court gets the first question it ad
dresses right. The Nollan-Dolan standard applies
not only when the government approves a devel
opment permit conditioned on the owner's con
veyance of a property interest (/.e., imposes a
condition subsequent), but also when the govern
ment denies a permit until the owner meets the
condition {i.e., imposes a condition precedent).
That means an owner may challenge the denial ofa
permit on the ground that the government's condi
tion lacks the "nexus" and "rough proportionality"
to the development's social costs that Nollan and
Dolan require. Still, the condition-subsequent and
condition-precedent situations differ in an im
portant way. When the government grants a permit
subject to the relinquishment of real property, and
that condition does not satisfy Nollan and Dolan,
then the government has taken the property and
must pay just compensation under the Fifth
Amendment. But when the government denies a
permit because an owner has refused [***43] to
accede to that same demand, nothing has actually
been taken. The owner is entitled to have the im

proper condition removed; and he may be entitled
to a monetary remedy created by state law for
imposing such a condition; but he cannot be enti
tled to constitutional compensation for a taking of
property. So far, we all agree.

Our core disagreement concerns the second
question the Court addresses. The majority extends
Nollan and Dolan to cases in which the govern
ment conditions a permit not on the transfer of real
property, but instead on the payment or expendi
ture of money. That runs roughshod over Eastern
Enterprises v. Apfel, 524 U. S. 498, 118 S. Ct.
2131. 141L. Ed. 2d 451 (1998), which held that the
government may impose [*2604] ordinary fi
nancial obligations without triggering the Takings
Clause*s protections. The boundaries of the major
ity's new rule are uncertain. But it threatens to
subject a vast array of land-use regulations, applied
daily in States and localities throughout the coun
try, to heightened constitutional scrutiny. I would
not embark on so unwise an adventure, and would
affirm the Florida Supreme Court's decision.

I also would affirm for two independent rea
sons establishing that Koontz cannot get the money
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[***44] damages he seeks. First, respondent St.
Johns River Water Management District (District)
never demanded anything (including money) in
exchange for a permit; the Nollan-Dolan standard
therefore does not come into play (even assuming
that test applies to demands for money). Second,
no taking occurred in this case because Koontz
never acceded to a demand (even had there been
one), and so no property changed hands; as just
noted, Koontz therefore cannot claim just com
pensation under the Fifth Amendment. The major
ity does not take issue with my first conclusion,
and affirmatively agrees with my second. But the
majority thinks Koontz might still be entitled to
money damages, and remands to the Florida Su
preme Court on that question. I do not see how, and
expect that court will so rule.

I

Claims that government regulations violate the
Takings Clause by unduly restricting the use of
property are generally "governed by the standards
set forth in Penn Central [**719] Transp. Co. v.
New York City, 438 U. S. 104, 98 S. Ct. 2646, 57 L
Ed 2d 631 (1978)." Lingle v. Chevron U. S. A. Inc.,
544 U. S. 528, 538, 125 S. Ct. 2074, 161 L. Ed 2d
876 (2005). Under Penn Central, courts examine a
regulation's "character" and "economic impact,"
asking whether the action goes beyond "adjusting
[***45] the benefits and burdens of economic life
to promote the common good" and whether it "in-
terfere[s] with distinct investment-backed expec
tations." Penn Central, 438 U. S., at 124, 98 S. Ct.
2646, 57 L. Ed. 2d 631. That multi-factor test
balances the government's manifest need to pass
laws and regulations "adversely affect[ing]. . .
economic values," ibid., with our longstanding
recognition that some regulation "goes too far,"
Pennsylvania Coal Co. v. Mahon, 260 U. S. 393,
415, 43 S. Ct. 158, 67 L. Ed 322 (1922).

Our decisions in Nollan and Dolan are differ

ent: They provide an independent layer of protec
tion in "the special context of land-use exactions."
Lingle, 544 U. S., at 538, 125 S. Ct. 2074, 161 L.
Ed. 2d 876. In that situation, the "government
demands that a landowner dedicate an easement"

or surrender a piece of real property "as a condition
of obtaining a development permit." Id, at 546,
125 S. Ct. 2074, 161 L. Ed 2d 876. If the gov
ernment appropriated such a property interest out
side the permitting process, its action would con
stitute a taking, necessitating just compensation.



Id., at 547, 125 S. Ct. 2074, 161 L Ed. 2d 876.
Nollan and Dolan prevent the government from
exploiting the landowner's [***46] permit ap
plication to evade the constitutional obligation to
pay for the property. They do so, as the majority
explains, by subjecting the government's demand
to heightened scrutiny: The government may con
dition a land-use permit on the relinquishment of
real property only if it shows a "nexus" and "rough
proportionality" between the demand made and
"the impact of the proposed development." Dolan.
512 U. S., at 386, 391, 114 S. Ct. 2309, 129 L. Ed
2d 304\ see ante^ at 8. Nollan and Dolan i\\\xs serve
not to address excessive regulatory burdens on land
use (the function of Penn Central), but instead to
stop the government from imposing an "unconsti
tutional condition"—a requirement that a person
give up his constitutional right to receive just
compensation [*2605] "in exchange for a dis
cretionary benefit" having "little or no relation
ship" to the property taken. Lingle, 544 U. S., at
547, 125 S. Ct. 2074, 161 L. Ed 2d 876.

Accordingly, the Nollan-Dolan test applies
only when the property the government demands
during the permitting process is the kind it other
wise would have to pay for—or, put differently,
when the appropriation ofthat property, outside the
permitting process, would constitute a taking. That
is why Nollan began by stating that "[h]ad Cali
fornia [***47] simply required the Nollans to
make an easement across their beachfront available

to the public . . ., rather than conditioning their
permit to rebuild their house on their agreeing to do
so, we have no doubt there would have been a
taking" requiring just compensation. 483 U S., at
831, 107 S. Ct. 3141, 97 L Ed 2d 677. And it is
why Dolan started by maintaining that "had the
city simply required petitioner to dedicate a strip of
land... for public use, rather than conditioning the
grant of her permit to [d]evelop her property on
such a dedication, a taking would have occurred."
512 U S., at 384, 114 S. Ct. 2309, 129 L Ed 2d
304. Even the [**720] majority acknowledges
this basic point about Nollan and Dolan: It too
notes that those cases rest on the premise that "if
the government had directly seized the easements it
sought to obtain through the permitting process, it
would have committed a per se taking." Ante, at
14-15. Only if that is true could the government's
demand for the property force a landowner to re
linquish his constitutional right to just compensa
tion.

Here, Koontz claims that the District de
manded that he spend money to improve public
wetlands, not that he hand over a real property
interest. I assume for now that the District made

that demand [***48] (although 1 think it did not,
see infra, at 12-16). The key question then is: In
dependent ofthe permitting process, does requiring
a person to pay money to the government, or spend
money on its behalf, constitute a taking requiring
just compensation? Only if the answer is yes does
the Nollan-Dolan test apply.

But we have already answered that question
no. Eastern Enterprises v. Apfel, 524 U. S. 498,
118 S. Ct. 2131, 141 L Ed 2d 451, as the Court
describes, involved a federal statute requiring a
former mining company to pay a large sum of
money for the health benefits of retired employees.
Five Members of the Court determined that the law

did not effect a taking, distinguishing between the
appropriation ofa specific property interest and the
imposition of an order to pay money. JUSTICE
KENNEDY acknowledged in his controlling
opinion that the statute "impose[d] a staggering
financial burden" (which influenced his conclusion
that it violated due process). Id., at 540, 118 S. Ct.
2131, 141 L. Ed. 2d 451 (opinion concurring in
judgment and dissenting in part). Still, JUSTICE
KENNEDY explained, the law did not effect a
taking because it did not "operate upon or alter" a
"specific and identified propert[y] or property
right[ ]." Id, at 540-541, 118 S. Ct. 2131, 141 L.
Ed. 2d 451. Instead, "[t]he [***49] law simply
imposes an obligation to perform an act, the pay
ment of benefits. The statute is indifferent

[**721] as to how the regulated entity elects to
comply or the property it uses to do so." Id, at 540,
118 S. Ct. 2131, 141 L. Ed 2d 451. JUSTICE
BREYER, writing for four more Justices, agreed.
He stated that the Takings Clause applies only
when the government appropriates a "specific in
terest in physical or intellectual property" or "a
specific, separately identifiable fund ofmoney"; by
contrast, the Clause has no bearing when the gov
ernment imposes "an ordinary liability to pay
money." Id, at 554-555, 118 S. Ct. 2131, 141 L
Ed. 2d 451 (dissenting opinion).

[*2606] Thus, a requirement that a person
pay money to repair public wetlands is not a taking.
Such an order does not affect a "specific and iden
tified propert[y] or property right[ ]"; it simply
"imposes an obligation to perform an act" (the
improvement ofwetlands) that costs money. Id., at
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540-541, 118 S. a. 2131, 141 L Ed. 2d 451
(opinion of KENNEDY, J.). To be sure, when a
person spends money on the government's behalf,
or pays money directly to the government, it "will
reduce [his] net worth"-but that "can be said of
any law which has an adverse economic effect" on
someone. Id, at 543,118 S. Ct. 2131,141L Ed 2d
451. Because the government is merely imposing a
"general [***50] liability" to pay money, id., at
555,118S. Ct. 2131,141L. Ed 2d451 (BREYER,
J., dissenting)~and therefore is "indifferent as to
how the regulated entity elects to comply or the
property it uses to do so," id., at 540, 118 S. Ct.
2131, 141 L. Ed 2d 451 (opinion of KENNEDY,
J.)-the order to repair wetlands, viewed inde
pendent of the permitting process, does not con
stitute a taking. And that means the order does not
trigger the Nollan-Dolan test, because it does not
force Koontz to relinquish a constitutional right.

The majority tries to distinguish Apfel by as
serting that the District's demand here was "closely
analogous" (and "bears resemblance") to the sei
zure ofa lien on property or an income stream from
a parcel of land. Ante^ at 16, 19. The majority thus
seeks support from decisions like Armstrong v.
UnitedStates, 364 U. S. 40, 80 S. Ct. 1563, 4 L. Ed
2d 1554 (1960), where this Court held that the
government effected a taking when it extinguished
a lien on several ships, and Palm Beach Cty. v.
Cove Club Investors Ltd., 734 So. 2d 379 (1999),
where the Florida Supreme Court held that the
government committed a taking when it terminated
a covenant entitling the beneficiary to an income
stream from a piece of land.

But the majority's citations succeed only in
showing what this [***51] case is not. When the
government dissolves a lien, or appropriates a de
terminate income stream from a piece of proper
ty—or, for that matter, seizes a particular "bank
account or [the] accrued interest" on it~the gov
ernment indeed takes a "specific" and "identified
property interest." Apfel, 524 U S., at 540-541,118
S. Ct. 2131, 141 L. Ed 2d 451 (opinion of KEN
NEDY, J.). But nothing like that occurred here.
The District did not demand any particular lien, or
bank account, or income stream from property. It
just ordered Koontz to spend or pay money (again,
assuming it ordered anything at all). Koontz's lia
bility would have been the same whether his
property produced income or not—e.g., even if all
he wanted to build was a family home. And simi
larly, Koontz could meet that obligation from

whatever source he chose~a checking account,
shares of stock, a wealthy uncle; the District was
"indifferent as to how [he] elect[ed] to [pay] or the
property [he] use[d] to do so." Id., at 540, 118 S.
Ct. 2131,141 LEd 2d451.'Ho more than in
then, was the (supposed) demand here for a "spe
cific and identified" piece of property, which the
government could not take without paying for it.
Id, at 541, 118 S Ct. 2131,141L Ed 2d 451.

The majority thus falls back on the sole way
the District's [***52] alleged demand related to a
property interest: The demand arose out of the
permitting process for Koontz's land. See ante, at
16-17. But under the analytic framework that
Nollan and Dolan established, that connection
alone is insufficient to trigger heightened scrutiny.
As I have described, the heightened standard of
Nollan and Dolan is not a freestanding protection
for land-use permit applicants; rather, it is "a spe
cial application of the doctrine of unconstitutional
conditions, which provides that the government
may not require a person to give up a constitutional
right—here the right to receive [*2607] just
compensation when property is taken"-in ex
change for a land-use permit. Lingle, 544 U. S., at
547, 125 S. Ct. 2074, 161 L Ed 2d 876 (internal
quotation marks omitted); see supra, at 3-5. As
such, Nollan and Dolan apply only ifthe demand at
issue would have violated [**722] the Consti
tution independent of that proposed exchange. Or
put otherwise, those cases apply only if the demand
would have constituted a taking when executed
outside the permitting process. And here, under
Apfel, itwould not.'

1 The majority's sole response is that "the
unconstitutional conditions analysis re
quires us to set aside petitioner's permit
[***53] application, not his ownership of a
particular parcel of real property." Ante, at
17, n. 1. That mysterious sentence fails to
make the majority's opinion cohere with the
unconstitutional conditions doctrine, as
anyone has ever known it. That doctrine
applies only if imposing a condition di
rectly-/, e., independent of an exchange for
a government benefit-would violate the
Constitution. Here, Apfel makes clear that
the District's condition would not do so: The

government may (separate and apart from
permitting) require a person-whether
Koontz or anyone else~to pay or spend
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money without effecting a taking. The ma
jority offers no theory to the contrary: It
does not explain, as it must, why the Dis
trict's condition was "unconstitutional."

The majority's approach, on top of its analytic
flaws, threatens significant practical harm. By
applying Nollan and Dolm to permit conditions
requiring monetary payments—with no express
limitation except as to taxes—the majority extends
the Takings Clause, with its notoriously "difficult"
and "perplexing" standards, into the very heart of
local land-use regulation and service delivery. 524
U S., at 541, 118 S. Ct. 2131, 141 L Ed. 2d 451.
Cities and towns across the nation impose many
kinds [***54] ofpermitting fees every day. Some
enable a government to mitigate a new develop
ment's impact on the community, like increased
traffic or pollution-or destruction of wetlands.
See, e.g., Olympia v. Drebick, 156 Wash 2d 289,
305, 126 P. 3d 802, 809 (2006). Others cover the
direct costs of providing services like sewage or
water to the development. See, e.g., Krupp v.
Breckenridge Sanitation Dist., 19 P. 3d 687, 691
(Colo. 2001). Still others are meant to limit the
number of landowners who engage in a certain
activity, as fees for liquor licenses do. See, e.g.,
Phillips V. Mobile, 208 U. S. 472, 479, 28 S. Ct.
370, 52 L Ed 578 (1908)\ BHA Investments, Inc.
V. Idaho, 138 Idaho 348, 63 P. 3d 474 (2003). All
now must meet Nollan and Dolan's nexus and

proportionality tests. The Federal Constitution thus
will decide whether one town is overcharging for
sewage, or another is setting the price to sell liquor
too high. And the flexibility of state and local
governments to take the most routine actions to
enhance their communities will diminish accord

ingly.

That problem becomes still worse because the
majority's distinction between monetary "exac
tions" and taxes is so hard to apply. Ante, at 18. The
majority acknowledges, [***55] as it must, that
taxes are not takings. See ibid. (This case "does not
affect the ability of governments to impose prop
erty taxes, user fees, and similar laws and regula
tions that may impose financial burdens on prop
erty owners"). But once the majority decides that a
simple demand to pay money—the sort of thing
often viewed as a tax-can count as an impermis
sible "exaction," how is anyone to tell the two
apart? The question, as JUSTICE BREYER's
opinion in Apfel noted, "bristles with conceptual
difficulties." U. S., at 556,118S. Ct. 2131,141

L. Ed. 2d 451. And practical ones, too: How to
separate orders to pay money from ... well, orders
to pay money, so that a locality knows what it can
(and cannot) do. State courts sometimes must
[*2608] confront the same question, as they en
force restrictions on localities' taxing power.
[**723] And their decisions—contrary to the
majority's blithe assertion, see ante, at
20-21-struggle to draw a coherent boundary. Be
cause "[t]here is no set rule" by which to determine
"in which category a particular" action belongs.
Eastern Diversified Properties, Inc. v. Montgom
ery Cty., 319 Md 45, 53, 570 A. 2d 850, 854
(1990), courts often reach opposite conclusions
about classifying nearly identical [***56] fees.
Compare, e.g.. Coulter v. Rawlins, 662 P. 2d 888,
901-904 (Wyo. 1983) (holding that a fee to enhance
parks, imposed as a permit condition, was a regu
latory exaction), with Home Builders Assn. v. West
Des Moines, 644 N. W. 2d 339, 350 (Iowa 2002)
(rejecting Coulter and holding that a nearly iden
tical fee was a tax). ^ Nor does the majority's
opinion provide any help with that issue: Perhaps
its most striking feature is its refusal to say even a
word about how to make the distinction that will

now determine whether a given fee is subject to
heightened scrutiny.

2 The majority argues that existing
state-court precedent will "greatly reduce
the practical difficulty" of developing a
uniform standard for distinguishing taxes
from monetary exactions in federal consti
tutional cases. Ante, at 20, n.2. But how are
those decisions to perform that feat if they
themselves are all over the map?

Perhaps the Court means in the future to curb
the intrusion into local affairs that its holding will
accomplish; the Court claims, after all, that its
opinion is intended to have only limited impact on
localities' land-use authority. See ante, at 8, 21.
The majority might, for example, approve the rule,
[***57] adopted in several States, that Nollan and
Dolan apply only to permitting fees that are im
posed ad hoc, and not to fees that are generally
applicable. See, e.g., Ehrlich v. Culver City, 12
Cal 4th 854, 50 Cal. Rptr. 2d 242, 911 P. 2d 429
(1996). Dolan itself suggested that limitation by
underscoring that there "the city made an adjudi-
cative decision to condition petitioner's application
for a building permit on an individual parcel," in
stead of imposing an "essentially legislative de-
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termination[ ] classifying entire areas of tlie city."
512 U. S.. at 385, 114 S. Ct. 2309, 129 L. Ed. 2d
304. Maybe today's majority accepts that distinc
tion; or then again, maybe not. At the least, the
majority's refusal "to say more" about the scope of
its new rule now casts a cloud on every decision by
every local government to require a person seeking
a permit to pay or spend money. Ante, at 20.

At bottom, the majority's analysis seems to
grow out of a yen for a prophylactic rule: Unless
Nollan and Dolan apply to monetary demands, the
majority worries, "land-use permitting officials"
could easily "evade the limitations" on exaction of
real property interests that those decisions impose.
Ante, at 15. But that is a prophylaxis in search of a
problem. No one has [***58] presented evidence
that in the many States declining to apply height
ened scrutiny to permitting fees, local officials
routinely short-circuit Nollan and Dolan to extort
the surrender of real property interests having no
relation to a development's costs. See, e.g., Krupp
V. Breckenridge Sanitation Dist., 19 P. 3d, at 697;
Home Builders Assn. of Central Arizona v.
Scottsdale, 187Ariz. 479, 486, 930P. 2d993,1000
(1997)-, McCarthy V. Leawood, 257 Kan. 566, 579,
894P. 2d 836, 845 (1995). ifofficials wereto
impose a fee as a contrivance to take an easement
(or other real property [**724] right), then a
court could indeed apply Nollan and Dolan. See,
e.g., Norwood v. Baker, 172 U. S. 269, 19 S. Ct.
187, 43 L Ed. 443 (1898) (preventing circumven
tion of the Takings Clause by prohibiting the gov
ernment from imposing a special assessment for
the full value of a [*2609] property in advance
ofcondemning it). That situation does not call for a
rule extending, as the majority's does, to all mon
etary exactions. Finally, a court can use the Penn
Central framework, the Due Process Clause, and
(in many places) state law to protect against mon
etary demands, whether or not imposed to evade
Nollan and Dolan, that simply "go[ ] too far."
[***59] Mahon, 260 U. S., at 415, 43 S. Ct. 158, 67
L. Ed. 322; seesupra, at 3. ^

3 Our Penn Central test protects against
regulations that unduly burden an owner's
use of his property: Unlike the Nol-
lan-Dolan standard, that framework fits to a
T a complaint (like Koontz's) that a permit
ting condition makes it inordinately expen
sive to develop land. And the Due Process
Clause provides an additional backstop
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against excessive permitting fees by pre
venting a government from conditioning a
land-use permit on a monetary requirement
that is "basically arbitrary." Eastern Enter
prises V. Apfel, 524 U. S. 498, 557-558, 118
S. Ct. 2131, 141 L Ed 2d 451 (1998)
(BREYER, J., dissenting). My point is not,
as the majority suggests, that these con
straints do the same thing as Nollan and
Dolan, and so make those decisions un-
necessaiy. See ante, at 21. To the contrary,
Nollan and Dolan provide developers with
enhanced protection (and localities with
correspondingly reduced flexibility). See
supra, at 8. The question here has to do not
with "overruling" those cases, but with ex
tending them. Ante, at 21. My argument is
that our prior caselaw struck the right bal
ance: heightened scrutiny when the gov
ernment uses the permitting process to de
mand property that the Takings Clause
[***60] protects, and lesser scrutiny, but a
continuing safeguard against abuse, when
the government's demand is for something
falling outside that Clause's scope.

In sum, Nollan and Dolan restrain govern
ments from using the permitting process to do what
the Takings Clause would otherwise prevent--/,e.,
take a specific property interest without just com
pensation. Those cases have no application when
governments impose a general fmancial obligation
as part of the permitting process, because under
Apfel such an action does not otherwise trigger the
Takings Clause's protections. By extending Nollan
and Dolan*s heightened scrutiny to a simple pay
ment demand, the majority threatens the heartland
of local land-useregulation and service delivery, at
a bare minimum depriving state and local gov
ernments of "necessary predictability." Apfel, 524
U S., at 542, 118 S. Ct. 2131, 141 L. Ed 2d 451
(opinion of KENNEDY, J.). That decision is un
warranted—and deeply unwise. I would keep Nol
lan and Dolan in their intended sphere and affirm
the Florida'Supreme Court.

II

I also would affirm the judgment below for
two independent reasons, even assuming that a
demand for money can trigger Nollan and Dolan.
First, the District never demanded that Koontz
[***61] give up anything (including money) as a
condition for granting him a permit. ^And second.



because (as everyone agrees) no actual taking oc
curred, Koontz cannot claim just compensation
even had the District made a demand. The majority
nonetheless [**725] remands this case on the
theory that Koontz might still be entitled to money
damages. I cannot see how, and so would spare the
Florida courts.

4 The Court declines to consider whether

the District demanded anything from
Koontz because the Florida Supreme Court
did not reach the issue. See ante^ at 13. But
because the District raised this issue in its

brief opposing certiorari. Brief in Opposi
tion 14-18, both parties briefed and argued it
on the merits, see Brief for Respondent
37-43; Reply Brief 7-8, Tr. of Oral Arg.
7-12, 27-28, 52-53, and it provides yet an
other ground to affirm the judgment below,
I address the question.

Nollan and Dolan apply only when the gov
ernment makes a "demand[ ]" that a [*2610]
landowner turn over property in exchange for a
permit. Lingle, 544 U. S., at 546, 125 S. Ct. 2074,
161 L. Ed 2d 876. I understand the majority to
agree with that proposition: After all, the entire
unconstitutional conditions doctrine, as the major
ity notes, rests on the fear that the [***62] gov
ernment may use its control over benefits (like
permits) to "coerc[e]" a person into giving up a
constitutional right. Ante^ at 7; see ante, at 13. A
Nollan-Dolan claim therefore depends on a
showing of government coercion, not relevant in
an ordinary challenge to a permit denial. See
Monterey v. Del Monte Dunes at Monterey, Ltd.,
526 U S. 687, 703, 119 S. Ct. 1624, 143 L. Ed 2d
882 (1999) {Nollan and Dolan were "not designed
to address, and [are] not readily applicable to," a
claim based on the mere "denial of [a] develop
ment" permit). Before applying Nollan and Dolan,
a court must find that Ae permit denial occurred
because the government made a demand of the
landowner, which he rebuffed.

And unless Nollan and Dolan are to wreck

land-use permitting throughout the country—to the
detriment of both communities and property own
ers—that demand must be unequivocal. If a local
government risked a lawsuit every time it made a
suggestion to an applicant about how to meet
permitting criteria, it would cease to do so; indeed,

the government might desist altogether from
communicating with applicants. That hazard is to
some extent baked into Nollan and Dolan; ob
servers have wondered whether those decisions

have inclined some [***63] local governments to
deny permit applications outright, rather than ne
gotiate agreements that could work to both sides'
advantage. See W. Fischel, Regulatory Takings
346 (1995), But that danger would rise exponen
tially if something less than a clear condition-if
each idea or proposal offered in the back-and-forth
of reconciling diverse interests—triggered Nol
lan-Dolan scrutiny. At that point, no local gov
ernment official with a decent lawyer would have a
conversation with a developer. Hence the need to
reserve Nollan and Dolan, as we always have, for
reviewing only what an official demands, not all he
says in negotiations.

With that as backdrop, consider how this case
arose. To arrest the loss of the State's rapidly di
minishing wetlands, Florida law prevents land
owners from filling or draining any such property
without two permits. See ante, at 2-3. Koontz's
property qualifies as a wetland, and he therefore
needed the permits to embark on development. His
applications, however, failed the District's pre
liminary review: The District found that they did
not preserve wetlands or protect fish and wildlife to
the extent Florida law required. See App. Exh.
19-20, 47. At that point, the District [***64]
could simply have denied the applications; had it
done so, the Penn Central test—not Nollan and
£)o/aw-wouId have governed any takings claim
Koontz might have brought. See Del Monte Dunes,
526 U. S., at 702-703, 119S. Ct. 1624, 143 L. Ed
2d 882.

Rather than reject the applications, [**726]
however, the District suggested to Koontz ways he
could modify them to meet legal requirements. The
District proposed reducing the development's size
or modifying its design to lessen the impact on
wetlands. See App. Exh. 87-88, 91-92. Alterna
tively, the District raised several options for
"off-site mitigation" that Koontz could undertake
in a nearby nature preserve, thus compensating for
the loss ofwetlands his project would cause. Id., at
90-91. The District never made any particular
demand respecting an off-site project (or anything
else); as Koontz testified at trial, that possibility
was presented only in broad strokes, "[n]ot in any
great detail." App. 103. And the District made clear
that it welcomed additional proposals [*2611]
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from Koontz to mitigate his project's damage to
wetlands. See id.^ at 75. Even at the final hearing
on his applications, the District asked Koontz if he
would "be willing to go back with the staffover the
next month [***65] and renegotiate this thing and
try to come up with" a solution. Id., at 37. But
Koontz refused, saying (through his lawyer) that
the proposal he submitted was "as good as it can
get." M, at 41. The District therefore denied the
applications, consistent with its original view that
they failed to satisfy Florida law.

In short, the District never made a demand or
set a condition—notto cede an identifiable property
interest, not to undertake a particular mitigation
project, not even to write a check to the govern
ment. Instead, the District suggested to Koontz
several non-exclusive ways to make his applica
tions conform to state law. The District's only
hard-and-fast requirement was that Koontz do
something—anything—to satisfy the relevant per
mitting criteria. Koontz's failure to obtain the
permits therefore did not result from his refusal to
accede to an allegedly extortionate demand or
condition; rather, it arose from the legal deficien
cies of his applications, combined with his un
willingness to correct them by any means. Nollan
and Dolan were never meant to address such a

run-of-the-mill denial of a land-use permit. As
applications of the unconstitutional conditions
doctrine, those [***66] decisions require a con
dition; and here, there was none.

Indeed, this case well illustrates the danger of
extending Nollan and Dolan beyond their proper
compass. Consider the matter from the standpoint
of the District's lawyer. The District, she learns,
has found that Koontz's permit applications do not
satisfy legal requirements. It can deny the permits
on that basis; or it can suggest ways for Koontz to
bring his applications into compliance. If every
suggestion could become the subject of a lawsuit
under Nollan and Dolan, the lawyer can give but
one recommendation: Deny the permits, without
giving Koontz any advice—even if he asks for
guidance. As the Florida Supreme Court observed
of this case: Were Nollan and Dolan to apply, the
District would "opt to simply deny permits outright
without discussion or negotiation rather than risk
the crushing costs of litigation"; and property
owners like Koontz then would "have no oppor
tunity to amend their applications or discuss miti
gation options." 77 So. 3d 1220, 1231 (2011).
Nothing in the Takings Clause requires that folly. I
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would therefore hold that the District did not im

pose an unconstitutional condition-because it did
not impose a condition [***67] at all.

B

And finally, a third difficulty: Even [**727]
if (1) money counted as "specific and identified
propert[y]" nn^QvApfel(though it doesn't), and (2)
the District made a demand for it (though it didn't),
(3) Koontz never paid a cent, so the District took
nothing from him. As I have explained, that third
point does not prevent Koontz from suing to in
validate the purported demand as an unconstitu
tional condition. See supra, at 1-2. But it does
mean, as the majority agrees, that Koontz is not
entitled to just compensation under the Takings
Clause. See ante, at 11. He may obtain monetary
relief under the Florida statute he invoked only if it
authorizes damages beyond]\xsi compensation for
a taking.

The majority remands that question to the
Florida Supreme Court, and given how it disposes
of the other issues here, I can understand why. As
the majority indicates, a State could decide to cre
ate a damages remedy not only for a taking, but
also for an unconstitutional conditions [*2612]
claim predicated on the Takings Clause. And that
question is one of state law, which we usually do
well to leave to state courts.

But as I look to the Florida statute here, I
cannot help but see yet another reason why the
[***68] Florida Supreme Court got this case right.
That statute authorizes damages only for "an un
reasonable exercise of the state's police power
constituting a taking without just compensation."
Fla. Stat. §373.617{2Q\Qy, see ante, at 12. In what
legal universe could a law authorizing damages
only for a "taking" also provide damages when (as
all agree) no taking has occurred? I doubt that in
side-out, upside-down universe is the State of
Florida. Certainly, none ofthe Florida courts in this
case suggested that the majority's hypothesized
remedy actually exists; rather, the trial and appel
late courts imposed a damages remedy on the
mistaken theory that there had been a taking (alt
hough ofexactly what neither was clear). See App.
to Pet. for Cert. C-2; 5 So.3d 8, 8 (2009). So I
would, once more, affirm the Florida Supreme
Court, not make it say again what it has already
said~that Koontz is not entitled to money damag
es.



Ill

Nollan and Dolan are important decisions,
designed to curb governments from using their
power over land-use permitting to extract for free
what the Takings Clause would otherwise require
them to pay for. But for no fewer than three inde
pendent reasons, this case does not [***69] pre
sent that problem. First and foremost, the gov
ernment commits a taking only when it appropri
ates a specific property interest, not when it re
quires a person to pay or spend money. Here, the
District never took or threatened such an interest; it
tried to extract from Koontz solely a commitment
to spend money to repair public wetlands. Second,
Nollan and Dolan can operate only when the gov
ernment makes a demand of the permit applicant;
the decisions' prerequisite, in other words, is a
condition. Here, the District never made such a
demand: It informed Koontz that his applications
did not meet legal requirements; it offered sugges

tions for bringing those applications into compli
ance; and it solicited Airther proposals from
Koontz to achieve the same end. That is not the

stuff of which an unconstitutional condition is

made. And third, the Florida statute at issue here
does not, in any event, offer a damages remedy for
imposing such a condition. [**728] It provides
relief only for a consummated taking, which did
not occur here.

The majority's errors here are consequential.
The majority turns a broad array of local land-use
regulations into federal constitutional questions. It
deprives state and [***70] local governments of
the flexibility they need to enhance their commu-
nities~to ensure environmentally sound and eco
nomically productive development. It places courts
smack in the middle of the most everyday local
government activity. As those consequences play
out across the country, I believe the Court will rue
today's decision. I respectfully dissent.
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OPINION

[*306] [**8521 GANTS, J. The issue on
appeal is whether, under G. L. c. 268A, § 21 (a), as
appearing in by St. 2009, c. 28, § 80, a party may
obtain declaratory or injunctive relief rescinding an
action taken by a municipal agency based on an
alleged violation of G. L c. 268A, § 23, where the
State Ethics Commission (commission) has made
no fmding of a violation and where the municipal
agency has not requested this relief. We conclude
that a finding ofa violation [***2] of§ 23 by the
commission after an adjudicatory proceeding and a
request for rescission by the municipal agency are
both prerequisites to the filing of a complaint
seeking rescission under G. L. c. 268A, § 21 (a).
Because neither prerequisite has been met in this
case, we affirm the denial of the plaintiffs motion
for a preliminary injunction and remand the case to
the Superior Court with instructions to dismiss the
complaint.^

3 We acknowledge the amicus briefs
submitted by the State Ethics Commission
and by David K. Moynihan and Lia Zu-
lilian-Moynihan.

Background. The facts are not materially in
dispute. The plaintiff, Paul Leder, doing business
as Spencer Brook Strings (SBS), operates a musi
cal instrument sale and rental business that rents

string instruments to students in various school
districts throughout Massachusetts, including the
Concord public schools and the Concord-Carlisle
Regional School District (collectively, school dis
trict), Since 2003, [**853] SBS has rented
string instruments to students who participated in
the school district's music program. From 2003 to
2009, the school district held an "instrumental
rental night" at the middle school where parents
could choose among [***3] various vendors,
including SBS, for rental instruments for their
children. In the 2009-2010 school year, the school
district did not hold an instrumental rental night but
instead published on its Web site a list of the var
ious musical instrument vendors and invited par
ents to contact the vendor from whom they wanted
to rent.

In the spring of 2011, however, the school
district invited vendors of string instruments to bid
to rent instruments to the parents of children in the
school district, and asked prospective vendors to
provide with their bids, among other information, a
detailed explanation of their rental program and
their rental [*307] fees. SBS alleges that it
submitted the lowest bid for rental fees. However,
according to the school district, one of SBS's ref
erences reported that the quality of service pro
vided by SBS was inconsistent and that there were
customer service issues. The school district se

lected the next lowest bidder. Music and Arts
(M&A), as the winning bid, after receiving positive
reports fi-om all of its references. As a result, the
school district published on the Web sites of two
schools a letter with M&A's logo that advised
parents that M&A "is the music rental company
[***4] for Concord Public Schools," assured par
ents that M&A "will provide quality rental in
struments," gave step-by-step instructions on how
to rent an instrument from M&A's Web site, and
informed parents that "[sjhould you choose NOT
to rent from [M&A] you are agreeing to take the
instrument rental, maintenance, purchase of lesson
book and supplies, and repair into your own
hands.""

4 After the plaintiff filed this complaint,
the Concord public schools and the Con
cord-Carlisle School District (collectively,
school district) sent an electronic mail
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message to parents advising tliem that
"[f]amilies who have had a satisfactory in
strument rental experience with another
vendor, and feel comfortable assuming re
sponsibility for arranging for maintenance,
purchase ofa lesson book and supplies, and
repair of the instrument, may choose to
continue that relationship."

In August, 2011, the plaintiff filed a verified
complaint alleging that, by providing M&A with
their "endorsement" and "fail[ing] to advertise SBS
in the materials that [they] published for parents of
children who participated in the music program in
the same way that [they] advertised M&A," the
defendants had used their official positions,
[A**5] ggg oQtg 2^ supra, to secure for M&A un

warranted privileges that are of substantial value
and not available to similarly situated individuals,
in violation ofG. L c. 268A, § 23 (b) (2) The
complaint sought declaratory and injunctive relief,
and was accompanied by a motion for [*308)
preliminary injunction that, among other relief,
sought to enjoin the defendants from organizing
any string rental nights without SBS's participation
[**854] and publishing any letters or materials to
parents that promote a competitor of SBS, and that
sought an order requiring the defendants to remove
any online materials that indorse or promote M&A
as the official rental company ofthe school district.

5 The plaintiff's complaint also alleged
that the defendants acted in a manner that

would cause a reasonable person to con
clude that they can be improperly influ
enced in the performance of their official
duties, in violation ofG. L. c. 268A, § 23 (b)
(3), but the plaintiff did not argue this
ground in his motion for preliminary in
junction, which is the motion before us on
appeal.
6 General Laws c. 268A, § 23 (b) (2) (ii),
as appearing in St. 2009, c. 28, § 81, pro
vides:

"No current officer or em

ployee of a state, [***6]
county or municipal agency
shall knowingly, or with rea
son to know... use or attempt
to use such official position to
secure for such officer, em
ployee or others unwarranted
privileges or exemptions
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which are of substantial value

and which are not properly
available to similarly situated
individuals."

The judge denied the plaintiffs motion for a
preliminary injunction. The judge declared that G.
L. c. 268A was enacted "to prevent public officials
from favoring one business over another," but
concluded that the plaintiff lacked standing be
cause, as a musical instrument rental company, it
"is clearly not part of a regulated industry." The
plaintiff appealed from the denial of preliminaiy
injunctive relief pursuant to G. L. c. 231, § IIS.
After a single justice of the Appeals Court denied
the petition for review, the case was entered in the
Appeals Court; we transferred the plaintiffs appeal
to this court on our own motion.^

7 The defendants filed a motion to dis

miss the complaint, but the motion judge
has yet to rule on this motion because he
granted the parties'joint motion to stay the
proceedings pending our decision.

Discussion. In 1962, the Legislature enacted
G. L c. 268A. § 21, [***7] as part of "compre
hensive legislation . . . [to] strike at corruption in
public office, inequality of treatment of citizens
and the use of public office for private gain." See
Everett Town Taxi, Inc. v.Aldermen ofEverett, 366
Mass. 534, 536, 320 N.E.2d 896 (1974) (Everett
Town Taxi), quoting Report of the Special Com
mission on Code of Ethics, 1962 House Doc. No.
3650, at 18. The original text of § 21 (a), inserted
by St. 1962, c, 779, § 1, remained unchanged until
2009 and provided:

"In addition to any other remedies
provided by law, any violation of
section two, three, eight, or sections
fifteen to twenty, inclusive, which
has substantially influenced the ac
tion taken by any municipal agency
in any particular matter shall be
grounds for avoiding, rescinding or
cancelling the action on such terms
as the interest ofthe municipality and
innocent third persons require."

[*309] When § 21 (a) was enacted, there was no
commission or other comparable entity to enforce
the new ethics laws. Instead, the 1962 legislation



authorized a city or town to bring a civil action
"against any person who has acted to his economic
advantage in violation of said sections two, three,
eight and fifteen to twenty, inclusive" and
to "recover damages in the amount of such eco
nomic advantage or five hundred dollars, which
ever is greater." G. L c. 268A, § 21 (b), inserted by
St. 1962, c. 779, § 1.®

8 In 1978, the Legislature created the
State Ethics Commission (commission) and
in 1986 made it the "primary civil en
forcement agency for violations of all sec
tions of [G. L. c. 268A]." See G. L c. 268B.
§§ 2 8l 3 (i), inserted by St. 1978, c. 210, §
20, and as amended by St. 1986, c. 557, §
194. In 1982, the Legislature struck G. L c.
268A, § 21 (b)^ and replaced it with a pro
vision that allowed "[t]he state ethics
commission, the district attorney for that
district, or the city or town or state" to bring
a civil action "against any person who has
acted to his economic advantage in violation
of [G. L c. 268A, §§ 2,3, 8, and 75-20], in
clusive, and [to] recover damages for the
city or town in the amount ofsuch economic
advantage or [$500], whichever is greater."
G. L c. 268A, § 21 (b), as appearing in St.
1982, c. 612, § 13. Where there has been no
final judgment of conviction or acquittal of
that violation, these same parties may re
cover additional damages for the city or
town in an amount not to exceed twice the

[***9] amount of the economic advantage,
but a judgment for these additional damages
would bar any criminal prosecution for the
same violation. Id.

In 1974, we considered whether the Legisla
ture intended § 21 (a) to include a private right of
action and, if so, whether a [**855] taxicab
company had standing to file a civil action under §
21 (a) against a city's public officials to challenge
the issuance of licenses to a competitor to operate
taxicabs and taxi stands in that city. Everett Town
Taxi, supra at 534-535. We noted that the "lan
guage of § 21 (a) is neutral on the matter, simply
setting out the remedy without describing those to
whom it is available." Id. at 535-536. "At the least

there is nothing in the language to preclude a pri
vate action; if anything, the specific reference to
actions by the city or town for restitution in § 21 (b)
leads to the inference that no such limitation is

present in § 21 (a).'* Id. at 536. We concluded that
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we needed to construe § 21 (a) to permit a private
right of action "to effectuate fully the statutory
purpose" of attacking public corruption. Id. We
stated:

"In light of these objectives it is
apparent that, if a right of [*310]
action is denied to all private parties,
[***10] there would be a frustration
of the statute. . . . Were we to con

strue § 21 (a) as providing an exclu
sively public remedy so that the sole
parties eligible to move under §21
(a) were municipal authorities, the
result would be that in a municipality
where those authorities were the

principal parties in interest there
would be no movement at all. Thus to

deny a private right of action under
the statute would in some cases be to

deprive the public of the protection
conferred on it by the Legislature."

Id

We noted that the existence ofa private right of
action did not mean that every aggrieved business
competitor had standing to bring such an action. Id.
at 538. We recognized the general rule that "the
mere fact that a plaintiff may suffer from business
competition is not a sufficient injury to give him
standing to sue." Id., and cases cited. But we held
that the aggrieved business competitor in that case
had standing to sue because the general rule did not
apply to competitors in a regulated industry, such
as the taxicab industry, "who are attempting to
challenge governmental action threatening their
competitive position."® Id., and cases cited. Even
where a plaintiff had standing to [***11] sue and
even where there was a violation of one of the

statutes enumerated in ^ 27 (a), we recognized that
rescission of the governmental action may not
always be appropriate. See id. at 537 ("fact that the
municipal authorities were aware ofthe conflict of
interest, but chose to ratify the action may be enti
tled to some weight where the action cannot be
rescinded without detriment to the municipality").

9 The judge relied on this general rule of
standing to find that the plaintiff in this case
had no standing to sue because the rental of
musical instruments is not a regulated in
dustry.



In 2009, as part of "An Act to improve the laws
relating to campaign finance, ethics and lobbying"
(act), the Legislature significantly revised various
provisions of G. L. c. 268A, including G. L c.
268A, § 21. The Legislature rewrote § 21 (a) to add
the italicized language:

"In addition to any other remedies
provided by law, a [*311] finding
by the [state ethics] commission
pursuant to an adjudicatory pro
ceeding that there has been any vio
lation of sections 2, 3, 8y 17 to 20,
inclusive, or section 23, which has
substantially influenced the action
taken by any municipal agency in
any particular matter, shall [***12]
be grounds for avoiding, rescinding
or canceling the action of said mu
nicipal agency upon request by said
municipal agency on such terms as
the interests of the municipality and
innocent [**856] third persons
require" (emphasis added).

St. 2009, c. 28, § 80. This revision not only added §
23 to the list of violations that may justiiy rescis
sion but also added two prerequisites to the filing
of an action for rescission: a finding of a violation
of one of the enumerated sections by the commis
sion pursuant to an adjudicatory proceeding, and a
request for rescission by the municipal agency that
took the action that the suit seeks to rescind.

The act also made significant amendments to §
21 (b), which authorized the commission itself, on
a finding after an adjudicatory hearing that a per
son acted to his economic advantage in violation of
G. L c. 268A, §§ 2, i, 5, 17-20, or 23, to order
rescission of a municipal action pursuant to § 21
(a), to order the violator to pay to the commission
on behalf of the municipality damages in the
amount of the economic advantage, not to exceed
$25,000, and to order restitution to an injuredthird
party. G. L. c. 268A. § 21 (b), as appearing in St.
2009, c. 28, § 80.'° [***13] A consequence of
these amendments to § 21 (b) is that rescission of
an action by a municipal agency may be accom
plished [*312] by the commission, without the
need to bring a civil action, after a finding of vio
lation of at least one of the enumerated sections in
an adjudicatory proceeding, but only on the request
of that municipal agency, while other remedies are
available without such request.
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10 The full text ofG. L c. 268A, §21 (h),
as appearing in S. 2009, c. 28, § 80, reads:

"In addition to the reme

dies set forth in subsection (a),
the commission may, upon a
finding pursuant to an adju
dicatory proceeding that a
person has acted to his eco
nomic advantage in violation
of sections 2, 3, 8, 17 to 20,
inclusive, or section 23, may
issue an order (1) requiring
the violator to pay the com
mission on behalf of the mu

nicipality damages in the
amount of the economic ad

vantage or $500, whichever is
greater; and (2) requiring the
violator to make restitution to

an injured third party. If there
has been no final criminal

judgment of conviction or
acquittal of the same viola
tion, upon receipt of the writ
ten approval of the district
attorney, the commission may
order payment of additional
damages in [***14] an
amount not exceeding twice
the amount of the economic

advantage or $500, and pay
ment of such additional dam

ages shall bar any criminal
prosecution for the same vio
lation. The maximum dam

ages that the commission may
order a violator to pay under
this section shall be $25,000.
If the commission determines

that the damages authorized
by this section exceed
$25,000, it may bring a civil
action against the violator to
recover such damages."

It is interesting to note that the Legislature did
not impose the two prerequisites ofan adjudicatory
finding by the commission and the request of the
governmental entity when it rewrote G. L. c. 268A,
§ 9 (a), which provides for rescission ofthe actions
of a State agency, and G. L c. 268A, § 15 (a),
which provides for rescission of the actions of a
county agency. See St. 2009, c. 28, §§ 70 75."



The only change to these statutes was to include
[**857] § 23 among the sections whose viola
tions could trigger rescission. See id. The legisla
tive history sheds little light on the reasons for
imposing these prerequisites on actions brought
under § 21 (a) but not on actions brought under § 9
(a) or § 15 (a). But the commission's annual reports
in 2007 and 2008 [***15] reflected that more
than seventy per cent of the complaints alleging
conflict of interest violations involved municipal
employees, and more than sixty-one per cent of the
complaints [*313] were dismissed by the com
mission, either because they were frivolous or
otherwise did not justify continued investigation,
or because they failed to allege a violation ofG. L.
c. 268A.*^ The Legislature reasonably could have
decided that cash-strapped municipal agencies
should not be burdened with the cost of defending
civil actions seeking rescission of their actions
where there has been no finding by the commission
of a violation of one of the enumerated conflict of

interest laws and where the municipal agency itself
does not seek to rescind the action, especially
where, with the amendments to § 21 (b), the
commission may order restitution to an injured
third party without the approval of the municipal
agency.

11 General Laws c. 268A, § 9 (a), as ap
pearing in St. 2009, c. 28, § 70, provides:

"In addition to any other
remedies provided by law, any
violation of sections 2 to 8,
inclusive, or section 23 which
has substantially influenced
the action taken by any state
agency in any particular mat
ter, shall [***16] be grounds
for avoiding, rescinding or
canceling the action on such
terms as the interests of the

commonwealth and innocent

third persons shall require."

Similarly, G. L. c. 268A, § 15 (a), as ap
pearing in St. 2009, c. 28, § 75, provides:

"In addition to any other
remedies provided by law, a
violation of section 2, 3, 8, or
sections 11 to 14, inclusive, or
section 23 which has substan

tially influenced the action
taken by any county agency in
any particular matter, shall be
grounds for avoiding, re
scinding, or canceling the ac
tion on such terms as the in

terests of the county and in
nocent third persons shall re
quire."

12 See Massachusetts State Ethics

Commission, Fiscal Year 2008 Annual
Report, at 11 (2008); Massachusetts State
Ethics Commission, Fiscal Year 2007 An
nual Report, at 11 (2007).

Conclusion. Here, the plaintiff does not allege
either that the commission has made a finding of a
violation of § 23 or that the school district has
requested rescission of its agreement with M&A.
Without these prerequisites, the plaintiff cannot
prevail in his motion seeking preliminary injunc
tion and cannot continue to prosecute this action.
Therefore, we not only affirm the denial of the
plaintiffs [***17] motion for preliminary in
junction, albeit on different grounds, but also re
mand the case to the Superior Court with instruc
tions to dismiss the action.'^

13 In light of this ruling, we need not de
cide whether, if these prerequisites were
satisfied, the plaintiff had standing to bring
a private right of action to seek rescission.

So ordered.
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[*6971 (**71| DUFFLY, J. The named
plaintifTs, African-American and Hispanic police
officers employed by municipalities throughout the
Commonwealth who are subject to the civil service
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law, G. L. c. 31, brought suit in the Superior Court
on behalf of themselves and a class of similarly
situated individuals against the defendants, the
Commonwealth and the division of human re

sources (division). The plaintiffs alleged that the
division engaged in racial discrimination through
the creation, design, and administration of a mul
tiple-choice examination for candidates seeking
promotion to the position of police sergeant. Ac
cording [***2] to the complaint, the plaintiffs'
employing municipalities (which are not named
defendants in this action) relied on a ranked list of
candidates who had passed this examination in
making promotional decisions. The plaintiffs
maintained that, because of the examination's ad
verse, discriminatory impact on African-American
and Hispanic candidates, they were ranked lower
on the list than their nonminority counterparts,
despite being equally qualified. As a result of not
being included at the top of the list from which
promotions were made, they were denied promo
tional opportunities.

A Superior Court judge granted the defendants'
motion to dismiss on the grounds that the Com
monwealth had not waived [*698] its sovereign
immunity from suit and, in the alternative, that the
plaintiffs had failed to state any claim on which
relief could be granted. We granted the plaintiffs'
application for direct appellate review. We con
clude that the plaintiffs' claim under G. L. c. 151B,
§ 4 (4A), should not have been dismissed because it
alleges adequately that the defendants interfered
with the plaintiffs' enjoyment ofrights protected by
G. L. c. 15IB, specifically the plaintiffs' right to be
free of racial discrimination [***3] in opportuni
ties for promotion, but that the other claims were
dismissed properly.



1. Background, a. Prior proceedings. In 2007,
the plaintiffs sued the division and the plaintiffs'
municipal employers in the United States District
Court for the District of Massachusetts, alleging
disparate impact race discrimination in violation of
a provision of Title VII of the Civil Rights Act of
1964, as amended, 42 US.C § 2000e-2(k)(l)(A)(i)
(2006) (Title VII).' Lopez v. State. 588 F.3d 69,
72-73 (1st Cir. 2009) (Lopez). The State defend
ants moved to dismiss on the ground of immunity
from suit, arguing that Title VII abrogates im
munity under the Eleventh Amendment to the
United States Constitution only when a State
functions as an employer, and that the division is
not the plaintiffs' employer. Id. at 73. The District
[**72] Court judge denied the motion, but the
United States Court ofAppeals for the First Circuit
reversed, holding that the division is not the plain
tiffs* employer within the meaning ofTitle VII. Id.
at 89. On remand, the case proceeded to trial
against the municipal employers. In 2009, the in
stant action was commenced in the Superior Court.

3 The plaintiffs also raised State law
claims [***4] under G. L c. 151B, but,
according to their brief, they later assented
to the dismissal of those claims without

prejudice in order to pursue them in State
court. The Eleventh Amendment to the

United States Constitution bars State law

claims against State officials in Federal
court. See Lopez v. State, 588 F.3d 69, 73
n.l (1st Cir. 2009) (Lopez), quoting
Pennhurst State Sch. & Hosp. v. Haider-
man, 465 US 89, 121, 104 S Ct. 900, 79 L
Ed 2d 67 (1984).

b. Factual allegations. The plaintiffs filed the
present suit in their individual capacities and as
representatives of a class of similarly situated in
dividuals, defined as "[a]ll Black and Hispanic
police officers within the Commonwealth of
Massachusetts who are employed in cities and
towns covered by the [*699] [SJtate civil service
law, [G. L. c.] 31yand who have taken the 2005,
2006, 2007 and 2008 police sergeant promotional
examination administered by [the division] but
have not been reached for promotion." We recite
those facts alleged in the complaint"* that plausibly
suggest entitlement to relief, taking them as true
for purposes of our review of the judge's ruling on
the motion to dismiss. See lannacchino v. Ford

Motor Co.. 451 Mass. 623, 635-636, 888 N.E.2d
879 (2008) (lannacchino).
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4 For [***5] convenience, we refer to
the plaintiffs' second amended complaint as
the complaint.

The division, an agency of the Common
wealth, creates, designs, and administers promo
tional examinations to candidates for promotion to
police sergeant,^ The examinations are comprised
of one hundred multiple choice questions taken
from "law enforcement and related textbooks." To

achieve a passing score, candidates must score at
least seventy points; the maximum possible score
is one hundred points. The examinations "have,
over the last [twenty] years, been shown to have a
significant adverse impact upon . . . (Black and
Hispanic) test takers while not having been shown
to be valid predictors of job performance for a
police sergeant." Despite the fact that the division
is aware of the test's flaws, assert the plaintiffs, it
has "taken no action to design a less discriminatory
and more job-related examination procedure."

5 See G. L c. 31, § 3 (providing for de
velopment of rules to regulate "recruitment,
selection, training and employment of per
sons for civil service positions," including
rules providing for "development of exam
ination procedures").

Municipalities that opt to use the division's
examination [***6] select candidates for promo
tion from those at the top of a list prepared by the
division, on which passing candidates are ranked
by the scores they achieved on the examination.
Alternatively, municipalities may choose to con
duct their own promotional examinations. How
ever, in "virtually" all municipalities at issue in this
action, the division's examination was used with
out modification in some or all of the four relevant

years.

A majority of the plaintiffs passed the exami
nation but did not receive scores high enough to be
considered for promotion. According to the com
plaint, as a result of the use of the division's [*700]
examination, African-American and Hispanic po
lice officers have been ranked significantly lower
than their nonminority counterparts, although they
are otherwise equally qualified to be police ser
geants, and "few, if any, minorities have been
promoted to the position of sergeant ... in civil
service municipalities throughout the Common
wealth." As a result, there is a significant disparity
between the number of African-American and

Hispanic police sergeants in the Commonwealth



"and their corresponding numbers in entry-level
police officer ranks."*^

6 Although the plaintiffs [***7] also
allege that, in the municipalities that employ
them, "few, if any, minorities have been
promoted to the position of sergeant," they
do not specifically allege that there is a
significant disparity within such municipal
ities between the percentage ratio of Afri
can-American and Hispanic police ser
geants and their numbers in entiy-level po
lice officer ranks, on the one hand, and the
corresponding percentage ratio of similarly
situated nonminority police officers on the
other. See Commonwealth v. Arriaga, 438
Mass. 556, 565-567, 781 N.EM 1253 & n.5
(2003) ("Consistent with the majority of
jurisdictions, we apply the absolute dispar
ity test to determine whether underrepre-
sentation of a group is substantial"). Cf
Watson V. Fort Worth Bank & Trust, 487
U.S. 977, 1000, 108 S. Ct. 2777, 101 L. Ed.
2d 827 (1988) (prima facie case of dis
criminatory promotion practices may fail
where "relevant data base is too small to

permit any meaningful statistical analysis").

[**73] The complaint asserts that the divi
sion engaged in discriminatory promotion prac
tices in violation ofG. L. c. 15IB, § 4 (1), (4A), and
(5) (hereinafter § 4 [1], § 4 [4A],?aid § 4 [5], re
spectively). The complaint also alleges that the
division violated G. L c. 93, § 102, which provides
in relevant part that [***8J all persons shall have
the same rights to make and enforce contracts as
those enjoyed by "white male citizens." The de
fendants moved to dismiss the complaint for lack
of jurisdiction. Mass. R. Civ. P.12 (b) (1), 365
Mass. 754 (1974), on the basis of sovereign im
munity; or in the alternative, for failure to state a
claim on which relief can be granted. Mass. R. Civ.
P. 12 (b) (6), 365 Mass. 754 (1974). By a margin
indorsement, the judge allowed the motion to
dismiss for the reasons stated in the division's
memorandum.

2. Discussion, a. Standard of review. "We re
view the allowance of a motion to dismiss de no-

vo," Curtis V. Herb Chambers 1-95, Inc., 458 Mass.
674, 676, 940N.E.2d413 (2011), accepting as true
"the factual allegations in the plaintiffs' complaint,
as well as any favorable inferences reasonably
drawn from them." Ginther v. Commissioner of
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Ins., 427 Mass. 319, 322, 693 N.E.2d 153 (1998).
hi determining [*701] whether the factual alle
gations are sufficient to survive a motion to dismiss
under rule 12 (b) (6), we consider whether the
allegations '"plausibly suggest[] [and are] (not
merely consistent with)' an entitlement to relief."
lannacchino, supra at 636, quoting Bell Atl. Corp.
V. Twombly, 550 U.S. 544, 557, 127 S Ct. 1955,
167 L Ed. 2d 929 (2007) [***9] (Twombly).
Although detailed factual allegations are not re
quired, a complaint must set forth "more than la
bels and conclusions .... Factual allegations must
be enough to raise a right to relief above the spec
ulative level... [based] on the assumption that all
the allegations in the complaint are true (even if
doubtful in fact) ...." lannacchino, supra, quoting
Twombly, supra at 555.

b. Sovereign immunity. Before addressing the
plaintiffs' theories of liability under G. L. c. 15IB,
we evaluate whether, as asserted by the plaintiffs,
the Commonwealth has waived its sovereign im
munity under G. L. c. 151B. As a general matter,
"the Commonwealth or any of its instrumentalities
'cannot be impleaded in its own courts except with
its consent, and, when that consent is granted, it
can be impleaded only in the manner and to the
extent expressed [by] statute.'" DeRoche v. Mas
sachusetts Comm'n Against Discrimination, 447
Mass. 1, 12, 848 N.E.2d 1197 (2006) (DeRoche),
quoting General Elec. Co. v. Commonwealth, 329
Mass. 661, 664, 110N.E.2dl01 (1953). Lopes
V. Commonwealth, 442 Mass. 170,175, 811 N.E. 2d
501 (2004) ("Sovereign immunity bars a private
action against a State in its own courts absent
consent by the Legislature .. [***10] ."). Waiver
of sovereign immunity will not be lightly inferred;
"[c]onsent to suit must be expressed by the terms of
a statute, or appear by necessary implication from
them." Woodbridge v. Worcester [**74] State
Hosp., 384 Mass. 38, 42, 423 N.E.2d 782 (1981).
In asserting that the Commonwealth has not con
sented to suit and therefore retains sovereign im
munity, the division argues that express statutory
waiver must authorize suit for each ofthe plaintiffs'
particular claims under ^ ^ (1), (4A), and (5), in the
manner and to the extent expressed in those sub
sections. We disagree.

General Laws c. 151B, § 9, permits "[a]ny
person claiming to be aggrieved by a practice made
unlawHil under this chapter" to bring a civil action
for damages or injunctive relief Section 4 then
delineates various practices ~ including alleged



practices [*702] that form the bases of the plain
tiffs' claims — that, when undertaken by "per-
son[s]" or "employer[s]," are "unlawful." Section 1
(I) and (5) of G. L c. 151B, respectively, define
"person" and "employer" to include "the
[C]ommonweaIth and all political subdivisions,"
including boards, departments, and commissions.
In previous cases considering waiver of sovereign
immunity under G. L c. 15JB, [***11] we con
cluded that "[t]he Legislature has expressly waived
sovereign immunity of the Commonwealth 'and all
political subdivisions . . . thereof by including
them in the statutory definition of persons and
employers subject to [G. L. c. 15IB]'* DeRoche,
supra at 12. See Bain v. Springfield, 424 Mass.
758, 763, 678 N.E.2d 155 (1997) ("no doubt" that
G. L. c. 151B waives sovereign immunity). Here,
the Commonwealth has consented to suit under § 4
(4A) and (5) by including the Commonwealth and
its instrumentalities in the statutory defmition of
"person," and under § 4 (1) by including the
Commonwealth and its instrumentalities in the

statutory defmition of "employer." See G. L c.
15IB, §§ /, 9. The division's arguments concerning
whether it can be subject to liability under these
particular subsections ultimately go to whether the
plaintiffs have stated a claim on which reliefcan be
granted under rule 12 (b) (6), discussed infra, not
whether the division, as an instrumentality of the
Commonwealth, retains sovereign immunity.
Moreover, the division has not identified any pro
vision ofG. L. c. 15IB explicitly indicating that the
Commonwealth and its instrumentalities may be
sued only in a particular [***12] manner or to a
particular extent. Consequently, we conclude that
the Commonwealth —and the division, as an in
strumentality of the Commonwealth - has con
sented to suit under G. L. c. 15IB.

c. Theories under G L. c. 15IB. We now con

sider whether the plaintiffs have stated claims for
which relief can be granted on their three theories
of liability under § 4. We conclude that the plain
tiffs may not proceed on their claims under § 4 (1)
and (5), but that they may proceed with their claim
under § 4 (4A).

i. Section 4 (1). The plaintiffs allege that the
division violated § 4 (1), which makes it unlawful
for an employer "because of the race [or] color...
of any individual... to discriminate against such
individual in compensation or in terms, conditions
or privileges of employment, unless based upon a
bona fide [*703] occupational qualification."

Although they were not directly employed by the
division,' the plaintiffs argue that the division, as
an "employer," may nevertheless be subject to
liability on an indirect employment [**75J the
ory, and rely on Federal case law interpreting Title
VII to support their claim.

7 The plaintiffs concede that they are not
direct employees of the division under
[***13] the traditional common-law test.
See Maniscalco v. Director of the Div. of
Employment Sec., 327 Mass. 211, 212, 97
N.E.2d 639 (1951), quoting Griswold v.
Director of the Div. of Employment Sec.,
315 Mass. 371, 372-373, 53 N.K2d 108
(1944) (reiterating common-law employ
er-employee relationship).

The indirect employment theory was first in
dorsed in the context of Title VII® in Sibley Me
morial Hosp. V. Wilson, 488 F.2d 1338, 160 U.S.
App. D.C. 14 (D.C. Cir. 1973) (Sibley).' The
plaintiff in Sibley alleged that the defendant hos
pital violated Title VII, which proscribes employ
ers from engaging in certain forms of discrimina
tion based on sex. Id. at 1339-1340.^^ Reasoning
that Title VII was intended to prohibit employers
"from exerting any power [they] may have to
foreclose, on invidious grounds, access by any
individual to employment opportunities otherwise
available to him," the court concluded that the
statute did not contemplate providing protections
only in those situations where there was a direct
employment relationship between the plaintiff and
defendant, i.e., that of "an employee of an em
ployer." Id. at 1341. The court held that, although
the defendant was not the plaintiffs "actual [or]
potential direct employer[]," the complaint
[***14] alleged sufficient facts to state a claim
against one "who control[s] access to . . . em
ployment and who den[ies]... access by reference
to invidious criteria." Id. at 1342.

8 Title VII of the Civil Rights Act of
1964, as amended, 42 U.S.C. §§ 2000e et
seq. (Title VII), addressed in Sibley Memo
rial Hosp. V. Wilson, 488 F.2d 1338, 160
U.S App D.C. 14 (D.C. Cir. 1973) (Sibley),
is the Federal analogue to G. L. c. 15IB. See
College-Town, Div. of Interco. Inc. v.
Massachusetts Comm'n Against Discrimi
nation, 400 Mass. 156, 163, 508N.E.2d587
(1987).
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9 The indirect employment theory de
veloped in Sibley is commonly referred to
as an "interference theory" and is referred to
as such by the plaintiffs. See, e.g., Lopez,
supra at 89\ Association of Mexican-Am.
Educators v. State, 231 F.3d 572, 580 (9th
Cir. 2000) (en banc) (AMAE).
10 In Sibley, supra, the matter came be
fore the court on the defendant's appeal
from the sua sponte entry of summary
judgment in favor ofthe plaintiff. The court
agreed that the plaintiffs complaint alleged
facts sufficient to support a claim under Ti
tle VII, but concluded that "it was not the
part of careful adjudication to enter sum
mary judgment sua sponte," and reversed.
Id at 1342-1344.

[*7041 Other circuit [***15] courts of the
United States Court ofAppeals have held similarly
that a plaintiff bringing a claim under Title VII
need not be in a direct employer-employee rela
tionship with the defendant, so long as the de
fendant is an employer that "interferes with an
individual's employment opportunities with an
other employer." Association of Mexican-Am.
Educators v. State, 231 F.3d 572, 580 (9th Cir.
2000) (en banc) (AMAE), quoting Gomez v.
Alexian Bros. Hosp. ofSan Jose, 698 F.2d 1019,
1021 (9th Cir. 1983)r See Zaklama v. Mt. Sinai
Med Ctr., 842 F.2d29i, 294 (11th Cir. 1988).But
see Lopez, supra at 89 (declining to adopt indirect
employer interference theory for Title VII claims);
Gulino V. New York State Educ. Dep't, 460 F.3d
361, 373-376 (2dCir. 2006), cert, denied. 554 US
917, 128 S Ct. 2986, 171 L. Ed 2d 885 (2008)
(same).

11 In AMAE, supra. Latino, Afri
can-American, and Asian-American edu
cators challenged a Statewide certification
regime for California public school teach
ers, alleging that minority candidates dis
proportionately received failing scores on a
test that was a prerequisite for prospective
public school teachers and other public
school personnel. Id. at 578. The defendants
appealed from the grant of summary
[***16] judgment in favor of the plaintiffs
on the issue of the applicability ofTitles VI
and VII of the Civil Rights Act of 1964.Id.
at 579. The court cited Sibley, supra, with
approval in holding that California and its
credentialing body interfered with the
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plaintiffs' employment opportunities with
local school districts. AMAE, supra at 581.
The court concluded, in line with Sibley,
that a "direct employment relationship is not
a prerequisite to Title VII liability." Id. at
580.

[**76] No Massachusetts appellate decision
has addressed squarely the issue whether a plaintiff
can sustain a claim under § 4 (1) on an interference
theory, see Thomas O'Connor Constructors, Inc. v.
Massachusetts Comm'n Against Discrimination,
72 Mass. App. Ct. 549, 555-556, 893 N.E.2d 80
(2008), and we need not do so here. Even if, as a
general matter, we were to conclude that § 4 (1)
provides a basis for liability on an indirect em
ployment theory, such a theory is not supported by
the facts pleaded in the plaintiffs' complaint. The
plaintiffs have not alleged that the division exer
cised the type of direct control over access to em
ployment opportunities that was present in other
cases, see Sibley, supra, and AMAE, supra, where
liability under [***17] Title VII has been predi
cated on an interference theory by an indirect em
ployer. Thus, the plaintiffs have failed to state a
claim under §4 (1) on which relief may be granted.

[*705] In Sibley, supra, the plaintiff, a male
private-duty nurse, alleged that the defendant hos
pital, through its supervisory nurses, prevented the
plaintiff from reporting to female patients who had
requested a private nurse. Although the patients,
who would be paying for the private nursing ser
vices, could rejectthe nurse,the hospitalcontrolled
the premises on which those services were to be
providedas well as the plaintiffs access to patients
who would initiate employment, thereby directly
denying the plaintiff access to employment op
portunities because of his sex. Id. at 1339-1342. In
AMAE, supra, California was deemed to be one of
the employers of municipal school teachers for
purposes of Title VII. In reaching this determina
tion, the court noted the "peculiardegreeofcontrol
that the State of California exercise[d] over local
school districts," which affected "day-to-day op
erations." Id. at 581. "[B]y requiring, formulating,
and administering the [mandatory credentialing
examination]," California effectively [***18]
"dictate[d] whom the districts may and may not
hire."Id. at 582. Basedon this pervasiveand direct
control over hiring,'̂ the court concluded that
California was liable under Title VII on an indirect
employment theory. Id.



12 "Indeed, the [SJtate is so entangled
with the operation of California's local
school districts that individual districts are

treated as '[S]tate agencies' for purposes of
the Eleventh AmendmentAMAE, supra at
582.

The relationship between the division and the
plaintiffs here is considerably more attenuated.
Although the plaintiffs allege that the promotional
examination, administered by the division and
ultimately used by the municipalities, has "been
shown to have a significant adverse [discrimina
tory] impact upon minority (Black and Hispanic)
test takers," they concede that the employing mu
nicipalities had the option, under G. L c. 31, §11,
to create and administer an alternative promotional
examination, and to rest promotional decisions on
factors other than the examination.'^ Because the
plaintiffs' factual allegations [*706] as to the de
gree of control the division exercised over the
plaintiffs' employment opportunities do not assert
the level of control that [***19] would be nec
essary to [**77] establish an indirect employ
ment relationship under Sibley, supra, and AMAE,
supra, even if we were to adopt such a doctrine, the
§ 4 (1) claim was properly, dismissed.

13 See Lopez, supra at 77-78 (nothing in
Massachusetts civil service law, G. L c. 31,
mandates that municipalities use results of
division's promotional examination as sole
criterion to evaluate merit-based promo
tions). See also Brackett v. Civil Serv.
Comm'n, 447 Mass. 233, 255, 850 N.E.2d
533 (2006), quoting G. L. c. 31, § 3 (e)
(nothing in G. L c. 31 "mandates that pro
motions be made in strict rank order based
only on examination results. Rather, the
statute allows consideration of 'any combi
nation of factors which fairly test the ap
plicant's ability to perform the duties of the
position as determined by the administrator
[of the division]"').

ii. Section 4 (4A). Unlike § 4 (1), which by its
terms prohibits discrimination by employers, the
division need not be an employer to be subject to
an interference claim under § 4 (4A). Under § 4
(4A), it is unlawful for "any person to coerce, in
timidate, threaten, or interfere with another person
in the exercise or enjoyment ofany right granted or
protected by [G. L. c. 151B], [***20] or to coerce,
intimidate, threaten or interfere with such other
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person for having aided or encouraged any other
person in the exercise or enjoyment of any such
right granted or protected by [G. L. c. 7575]." That
provision "independently and explicitly provides
for an interference claim, not merely against em
ployers, but against all 'person[s].'" Thomas
O'Connor Constructors, Inc. v. Massachusetts
Comm'n Against Discrimination, supra at 564
(Rubin, J., concurring in the judgment and dis
senting in part).

The complaint alleges that the division vio
lated § 4 (4A) because it interfered with the plain
tiffs' enjoyment of their right, pursuant to G. L. c.
15IB, to be free from discrimination in the terms,
conditions, and privileges of employment. The
plaintiffs assert that the interference consisted of
the division's repeated administration of a multi
ple-choice examination despite knowledge of its
Statewide, adverse disparate impact on promo
tional opportunities for African-American and
Hispanic candidates, and knowledge that the ex
amination is not a valid predictor of job perfor
mance. The plaintiffs do not contend that the divi
sion created, designed, or administered the exam
ination with the [***21] intent to interfere with
their employment opportunities. Rather, they
maintain that the division knowingly created, de
signed, and administered examinations on which
African-American and Hispanic police officers
performed disproportionately poorly compared to
their nonminority counterparts in the pool of po
tential candidates Statewide, with the result that
"few, if any minorities have been promoted" from
police officer ranks [*707] to sergeant, and the
division thereby unlawfully interfered with the
promotional opportunities of minority officers.

The division argues that, even accepting all of
the allegations in the plaintiffs' complaint as true,
their claim under § 4 (4A) fails as a matter of law:
first, because that subsection only prohibits retali
ation against persons who exercise their rights
under G. L. c. 15IB, and the plaintiffs do not allege
that the division has retaliated against them; and
second, because the word "interfere" in f ^ (4A)
must be defined to require conduct undertaken with
the "intent to deprive someone of a protected
right," which the plaintiffs do not allege.

We turn first to the assertion that § 4 (4A) only
prohibits acts of retaliation. To assess this argu
ment, we [***22] consider the plain language of
the statute, mindful that G. L c. 151B "shall be
construed liberally for the accomplishment of its



purposes," G. L c. 15IB, § 9. "[W]e interpret the
statutory language 'according to the intent of the
Legislature ascertained from all its words con
strued by the ordinary and approved usage of the
language, considered in connection with the cause
of its enactment, the mischiefor imperfection to be
remedied and the main object to be accomplished,
to the end that the purpose of its framers may be
effectuated."* Garrity v. Conservation Comm'n of
Hingham, 462 Mass. 779, 785, 971 N.K2d 748
(2012), quoting Boston Police Patrolmen's Ass'n v.
Boston, 435 Mass. 718, 719-720, 761 N.E.2d 479
(2002).

[**78] The language of the statute does not
support the division's claim that § 4 (4A) provides
protection only against retaliation. Section 4 (4A)
has two clauses, only one of which (the second)
provides protection against retaliation. The second
clause provides that it is an unlawfiil practice "[f]or
any person ... to coerce, intimidate, threaten or
interifere with [another] person for having aided or
encouraged any other person in the exercise or
enjoyment of any ... right granted or protected by
[c. [***23] 151B]." G. L. c. I51B, § 4 (4A). The
first clause oi § 4 (4A) prohibits "interfere[nce]
with ... the exercise or enjoyment of any right
granted or protected by this chapter." Among the
rights protected by G. L c. 15IB is the right to be
free from discrimination in the terms, conditions,
and privileges of employment, which includes the
right to equal opportunities for promotion without
discrimination on the basis of race, color, or na
tional origin. See [*708] G. L. c. 151B, § 4 (1);
Haddad v. Wal-Mart Stores, Inc. (No. 1), 455
Mass. 91, 108, 914 N.K2d 59 (2009).

The cases on which the division relies. Bain v.
Springfield, 424 Mass. 758, 765, 678 N.E.2d 155
(1997), and King v. Boston, 71Mass. App. Ct. 460,
472-473, 883 N.E.2d 316 (2008), do not assist it.
Those cases cite both G. L. c. 151B, § 4 (4) and
(4A), in their discussion of "retaliation" claims
because the plaintiffs therein alleged that the de
fendants interfered with their right to complain of
discrimination through conduct that was also re
taliatory. In those factual circumstances, the § 4
(4A) claims were described properly as retaliation
claims. But, notwithstanding the fact that retalia
tion may also constitute interference under the
second clause oi § 4 (4A), retaliation [***24] is
not required to establish a claim of interference
under the first clause of^ ^ (4A). See Pontremoli v.
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Spaulding Rehabilitation Hosp., 51 Mass. App. Ct.
622, 624-625, 626n.4, 747N.E.2d 1261 (2001).^"^

14 We noted in Sahli v. Bull HN Info.
Sys., Inc., 437 Mass. 696, 700, 774 N.E.2d
1085 (2002), that retaliation claims under G.
L. c. 15IB, § 4 (4), provide a distinct cause
of action from interference claims under G.

L. c. 151B, § 4 (4A), but we did not specif
ically address the distinction. The § 4 (4A)
interference claim in that case was premised
on alleged retaliation by the defendant that
consisted of the filing of a lawsuit against
the plaintiff. Balancing the constitutional
right to petition government against the
competing statutory right to be free from
employment discrimination, we concluded
that a lawsuit filed by an employer against
an employee that has a legitimate basis in
law "does not violate the provisions of ei
ther §4 (4) or §4 (4A), absent evidence that
the employer's purpose is other than to stop
conduct it reasonably believes violates the
terms of [its] contract" with the employee.
Id. at 705. Our reference to evidence of the

employer's purpose in the Sahli case was
specific to the circumstances [***25] as
alleged in that case, namely the assertion of
retaliation or interference based on the filing
of a lawsuit.

We turn next to the division's argument that the
term "interfere" in ^ (4A) encompasses only acts
specifically undertaken with the intent to deprive a
person ofa protected right. We agree that the word
"interfere" in ^ ^ (4A) is appropriately considered
with, and interpreted in light of, the words "co
erce," "intimidate," and "threaten" that precede it,
and that each implies some form of intentional
conduct.'̂ [**79] However, it is not necessary
that a plaintiff allege that such [*709] interfer
ence not only was intentional, but was undertaken
with a specific intent to discriminate. As was rec
ognized in School Comm. of Braintree v. Massa
chusetts Comm'n Against Discrimination, 377
Mass. 424, 429 n.lO, 386 N.K2d 1251 (1979)
(Braintree), quoting Griggs v. Duke Power Co.,
401 U.S 424, 431, 91 S Ct. 849, 28 L. Ed 2d 158
(1971) (Griggs), G. L. c. 15IB, § 4, like Title VII,
"proscribes not only overt discrimination but also
practices that are fair in form, but discriminatory in
operation".



15 By contrast, the Massachusetts Civil
Rights Act, G. L c. 12, § IIH, makes it
unlawfiil for any person to "interfere by
threats, intimidation or coercion" [***261
with another's exercise ofhis civil rights. So
structured, the word "interfere" is specifi
cally defmed by the words that follow it; its
meaning, and thus the scope of recovery
under the civil rights act, is significantly
narrowed by the requirement that the inter
ference must take the form of either threats,
intimidation or coercion. See Planned

Parenthood League ofMass., Inc. v. Blake,
417 Mass. 467, 473, 631 N.E.2d 985, cert,
denied, 513 U.S. 868, 115 S. Ct. 188, 130 L.
Ed. 2d 122 (1994). The word "interfere" in
G. L. c. 15IB, § 4 (4A), however, is listed as
a separate proscribed act, following threats,
intimidation, and coercion.
16 As the Appeals Court correctly ob
served, "When the Supreme Judicial Court
first recognized that one could base a c.
15IB claim on a disparate impact theory,
the court did not tether that conclusion to

any particular language in the statute."
Porio V. Department ofRevenue, 80 Mass.
App. Ct. 57, 68, 951 N.EJd 714 (2011),
citing School Comm. of Braintree v. Mas
sachusetts Comm'n Against Discrimination,
377 Mass. 424, 428-429, 386 N.E.2d 1251
(1979). It is nonetheless apparent from its
context that the claim that was the focus of

our decision was based on G. L c. 15IB, § 4
(!)•

A violation of a plaintiffs right to be free from
discrimination [***271 opportunities for pro
motion may be established by proof of the dispar
ate impact of an employment practice on promo
tional opportunities for employees of a particular
race, color, or national origin. Discrimination that
is based on proof of disparate impact "involve[s]
employment practices that are facially neutral in
their treatment of different groups, but that in fact
fall more harshly on one group than another."
Braintree. supra at 429P We recognized in the
Braintree case that, unlike disparate treatment
claims, "discriminatory motive is not a required
element ofproof in disparate impact cases. Id. See
Griggs, supra at 432 ("good intent or absence of
discriminatory intent does not redeem employment
procedures or testing mechanisms that operate as
'built-in headwinds' for minority groups and are
[*7101 unrelated to measuring job capability").'®
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This is because "the necessary premise of the dis
parate impact approach is that some employment
practices, adopted without a deliberately discrim
inatory motive, may in operation be functionally
equivalent to intentional discrimination." Watson
V. Fort Worth Bank & Trust. 487 U.S. 977,
987-988,108 S Ct. 2777,101L. Ed 2d827 (1988)
(extending application of disparate impact
[***281 analysis to subjective and discretionary
hiring and promotion decisions, which previously
had been applied only to hiring and promotion
decisions based on standardized tests).

17 Because there is relatively little case
law on disparate impact claims in Massa
chusetts, we look to Title VII for guidance,
mindful that Federal interpretations are not
binding on this court when construing a
State statute. See Brown v. F.L Roberts &

Co., 452 Mass. 674, 680, 896 N.E.2d 1279
(2008). See also Massachusetts Bay Transp.
Auth. V. Massachusetts Comm'n Against
Discrimination, 450 Mass. 327, 337-338,
879N.E.2d36 (2008).
18 Two decades after the United States

Supreme Court recognized the availability
of a disparate impact theory under Title VII
in Griggs v. Duke Power Co., 401 U.S. 424,
91 S Ct. 849, 28 L Ed 2d 158 (1971)
(Griggs), Congress codified the elements
required to establish discrimination based
on a claim of disparate impact. See Lewis v.
Chicago, 130 S Ct. 2191, 2197, 176 L Ed
2d967 (2010). Such a claim is established if
the plaintiff "demonstrates that a respondent
uses a particular employment practice that
causes a disparate impact on the basis of
race, color, religion, sex, or national origin
and the respondent fails to demonstrate that
the challenged practice [***291 is job re
lated for the position in question and con
sistent with business necessity." 42 U.S.C. §
2000e-2(k)(l)(A)(i) (2006).

[**801 the context ofTitle VII claims, the
principle that facially neutral employment prac
tices may violate Title VII, even in the absence of
demonstrated discriminatoiy intent, has frequently
been applied where standardized employment tests
or other standardized criteria have had an adverse

impact on hiring and promotion of minority can
didates. See Watson v. Fort Worth Bank & Trust,
supra at 988, and cases cited. "Nothing in the Act
precludes the use of testing or measuring proce-



dures; obviously they are useful. What Congress
has forbidden is giving these devices and mecha
nisms controlling force unless they are demon-
strably a reasonable measure ofjob performance."
Griggs, supra at 436}'̂

19 Title VII permits "an employer to give
and to act upon the results of any profes
sionally developed ability test provided that
such test, its administration or action upon
the results is not designed, intended or used
to discriminate because of race, color, reli
gion, sex or national origin." 42 U.S.C. §
2000e-2(h) (2006). The United States Su
preme Court has interpreted this language
[***30| to mean that ability tests must be
demonstrated to be a reasonable measure of

job performance. Griggs, supra at 433-436.
"[Djiscriminatory tests are impermissible
unless shown, by professionally acceptable
methods, to be 'predictive ofor significantly
correlated with important elements of work
behavior which comprise or are relevant to
the job or jobs for which candidates are
being evaluated.'" Albemarle Paper Co. v.
Moody, 422 U.S. 405, 431, 95 S. Ct. 2362,
45 L. Ed. 2d 280 (1975), quoting 29 C.F.R.
§ 1607.4(C). See Equal Employment Op
portunity Commission regulations, 29
C.F.R. § 1607.5(B) (2012) ("Evidence ofthe
validity ofa test or other selection procedure
by a criterion-related validity study should
consist of empirical data demonstrating that
the selection procedure is predictive of or
significantly correlated with important el
ements ofjob performance").

We decide today that, like a claim under § 4
(1), see note 16, [*711] supra, an interference
claim under § 4 (4A) may be established by evi
dence of disparate impact. Because discrimination
based on proof of disparate impact does not require
proof of discriminatory intent, the element of in-
tentionality is satisfied where it is shown that a
defendant knowingly interfered [***31] with the
plaintiffs' right to be free from discrimination in the
terms, conditions, and privileges of employment
on the basis of a protected category such as race,
color, or national origin. Thus, to make out a prima
facie claim under § 4 (4A) based on a disparate
impact theory of liability, a plaintiff must allege
facts that, if proved, would establish that (1) a de
fendant utilized specific employment practices or
selection criteria knowing that the practices or

criteria were not reasonably related to job perfor
mance; and (2) a defendant knew that the practices
or criteria had a significant disparate impact on a
protected class or group.

Here, the facts alleged in the plaintiffs' com
plaint and reasonable inferences drawn therefrom
would, iftrue, establish that the division knowingly
created and administered an examination on which

African-American and Hispanic police officers
perform more poorly than their nonminority
counterparts; was aware that the examination is not
reasonably related to job performance; and knew
that utilization of the promotional examination
caused a significant disparity in the ratio of Afri
can-American and Hispanic police officers pro
moted to the rank of sergeant [***32] as com
pared to the ratio of nonminority police officers so
promoted. The plaintiffs assert that Afri-
can-American and Hispanic candidates who were
"equally as qualified" as nonminority test takers
regularly take the promotional examination; based
on examination results, African-American and
Hispanic candidates consistently score lower than
nonminorities, and thus are placed [**81] too
low on the ranked eligibility lists to be hired, de
spite their being as qualified as nonminorities (who
are hired). Based on these allegations, the com
plaint sets forth a plausible claim that the division's
examination has a disparate impact on [*712]
African-American and Hispanic police officers.
SQQAshcroftv. Iqbal, 556 U.S. 662, 679, 129 S Ct.
1937, 173 L Ed 2d 868 (2009) (plausibility
standard requires "context-specific" inquiry that
asks court to "draw on its judicial experience and
common sense"); Twombly, supra at 554-556
("Asking for plausible grounds to infer an agree
ment does not impose a probability requirement at
the pleading stage; it simply calls for enough fact
to raise a reasonable expectation that discovery
will reveal evidence of illegal agreement").^®

20 Statistical data, which generally are
the source of evidence of disparate impact,
[***33] will be required at later stages of
the proceedings, see Commonwealth v. Ar-
riaga, 438 Mass. 556, 565-567, 781 N.E.2d
1253 &n.5 (2003), but is not required at the
pleading stage.

"Standard statistical analysis in dis
crimination cases generally takes the un
protected group and compares the treatment
of that group to the treatment of the pro-
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tected group to determine wiiether there is a
statistically significant difference. . . . Dif
ferences, if any, can be measured in terms of
absolute numbers, standard deviations or
percentages." Tinkham, The Uses and
Misuses of Statistical Proof in Age Dis
crimination Claims, 27 Hofstra Lab. &
Employment LJ. 357, 358 (2010). See, e.g..
Wards Cove Packing Co. v. Atonio, 490
U.S. 642, 651-653, 109 S. Ct. 2115, 104 L
Ed. 2d 733 (1989) ("if the percentage of
selected applicants who are nonwhite is not
significantly less than the percentage of
qualified applicants who are nonwhite,"
selection mechanism "probably does not
operate with a disparate impact on minori
ties"); Griggs, supra at 430-431 n.7 (use of
standardized tests by defendant company
"resulted in 58% ofwhites passing the tests,
as compared with only 6% of the blacks").

It was not necessary that the plaintiffs allege
that use ofthe division's examination [***341 led
to a disparate impact on promotions in any partic
ular, identified, employing municipality in order to
state an interference claim under § 4 (4A). An al
legation that a Statewide examination has been
shown to disproportionately disadvantage Afri
can-American and Hispanic candidates, and is not
a predictor ofjob performance, implies that use of
the examination will have a disparate impact on the
employment opportunities of at least some Afri
can-American and Hispanic police officers within
the Commonwealth, by limiting the number of
qualified African-American and Hispanic candi
dates among whom individual municipalities using
the examination might seek to make promotions.
Cf. AMAE, supra at 578, 582 (although there was
no allegation that any individual school district had
statistically significant racial disparities in hiring.
Title VII applied to plaintiff teachers' claim against
State of California where minority candidates dis
proportionately received failing [*713] scores on
Statewide examination for public school teachers,
and through use of examination. State "created a
limited list of candidates from which local public
school districts may hire"). '̂

21 The division does not suggest that
[***35) generalized Statewide statistics
may not be used to establish a prima facie
case of disparate impact. See, e.g., Dothard
V. RawUnson, 433 U.S. 321, 330, 97 S Ct.
2720, 53 L. Ed 2d 786 (1977) (noting that

"application process itself might not ade
quately reflect the actual potential applicant
pool, since otherwise qualified people might
be discouraged from applying because of a
self-recognized inability to meet the very
standards challenged as being discrimina
tory").

iii. Section 4 (5). The plaintiffs contend also
that the division violated § 4 (5), which makes it
unlawful for "any person, whether an employer or
an employee or not, to aid [or] abet... the [**82]
doing of any of the acts forbidden under [G. L. c.
151B] or to attempt to do so." The division main
tains that this claim was dismissed properly be
cause the plaintiffs failed to allege that the division
engaged in intentional discrimination, and because
the plaintiffs did not name their municipal em
ployers as defendants. We conclude that dismissal
was appropriate, although not for the reasons ad
vanced by the division.

In order to prevail on an aiding and abetting
claim under § 4 (5), a plaintiff must show (1) that
the defendant committed "a wholly individual and
[***36] distinct wrong . . . separate and distinct
from the claim in main"; (2) "that the aider or
abetter shared an intent to discriminate not unlike

that of the alleged principal offender"; and (3) that
"the aider or abetter knew of his or her supporting
role in an enterprise designed to deprive [the
plaintiff] of a right guaranteed him or her under G.
L. c. 15IB." Harmon v. Maiden Hosp., 19 Mass.
Discrimination L. Rep. 157, 158 (1997).

An aiding and abetting claim under § 4 (5),
however, is also "entirely derivative of the dis
crimination claim." Abramian v. President & Fel

lows ofHarvard College, 432 Mass. 107, 122, 731
N.E.2d 1075 (2000). As a consequence, in addition
to the "individual and distinct wrong" that the de
fendant must be alleged to have committed, the
complaint must allege the commission of an un
derlying act of discrimination under G. L c. 151B,
(the "main claim") by the principal offender. See
Russell V. Cooley Dicldnson Hosp., Inc., 437Mass.
443, 458 n.7, 772 N.E.2d 1054 (2002)}^ In this
case, the plaintiffs' complaint fails to allege that
any of the employing municipalities, [*714] as
the proposed principal offenders, committed a
distinct, underlying act of employment discrimi
nation from which the aiding and [***37] abet
ting claim may be said to derive.
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22 We reject the division's argument that
under Russell v. Cooley Dickinson Hosp.,
Inc., 437 Mass. 443, 772 N.E.2d 1054
(2002) (Russell), andAbramian v. President
& Fellows ofHarvard College, 432 Mass.
107, 731 N.E.2d 1075 (2000) (Abramian),
the plaintiffs' aiding and abetting claim
under § 4 (5) necessarily fails because the
municipalities are not named as defendants.
In Russell, supra at 458 n.7, we held that the
conclusion that the principal offender did
not engage in employment discrimination
under § 4 (16) necessarily resolved a cor
responding aiding and abetting claim under
§ 4 (5) against its director of human re
sources and employee health. Similarly, in
Abramian, supra at 122, we concluded that,
because an aiding and abetting claim is
necessarily derivative of the underlying
discrimination claim, where a new trial was
ordered for the discrimination claim, a new
trial was also required for the aiding and
abetting claim brought against separate de
fendants. Although in those cases both the
alleged principal offender and the alleged
aider and abettor were parties to the actions,
the cases do not stand for the proposition
that a claim ofaiding and abetting under § 4
(5) necessarily [***38] fails where the
principal offender is not named as a de
fendant.

In particular, the plaintiffs have not alleged
that, because of the use of the division's examina
tion, there is a significant disparity in the ratio of
African-American and Hispanic police sergeants
and their corresponding numbers in entry-level
police officer ranks, compared to the ratio of
nonminority police sergeants and the correspond
ing number of nonminority entiy-level officers
within the police division of any particular mu
nicipality.^^ Because the [**83] plaintiffs have
not alleged that a specific practice or act was un
dertaken by one or more particular municipalities
that could form the basis ofa derivative aiding and
abetting claim, they have not met the first of the
three elements of a claim under G. L. c. 15IB, § 4
(5), and the claim properly was dismissed on this
basis.^"*

23 An interference claim under § 4 (4A)
does not require such a specific allegation
against a particular employer because a de
fendant (who is not the plaintiffs direct
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employer) may independently commit an
act of discrimination by "interfering" with
the plaintiffs employment opportunities
with that employer, based on statistical data
supporting [***39] the disparate impactof
the defendant's conduct on all employers
within that category of employers. By con
trast, an aiding and abetting claim under § 4
(5) requires the defendant to act in concert
with one or more specific employers to
"aid" or "abet" a primary and independent
act ofdiscrimination by those employers.
24 Allegations that the division "assisted
with, and knowingly contributed to, the
discriminatory conduct of the various mu
nicipalities" and "knowingly allowed mu
nicipalities to administer the . . . exam de
spite its discriminatory impact on hiring"
are also insufficient to state an aiding and
abetting claim under § 4 (5). These con-
clusory assertions ofdiscriminatory conduct
by "various municipalities" fail to allege a
particular practice or act by any identified
municipality from which an aiding and
abetting claim could derive.

[*715] d. Claim under MERA. We address
briefly the plaintiffs' claim under the Massachu
setts Equal Rights Act, G. L. c. 93, §102 (MERA).
Because of our determination that the plaintiffs
have a remedy under G. L c. 151B, § 4 (4A), the
plaintiffs cannot also proceed on their MERA
claim. Where remedies under G L. c. 151B "are or

were available to a complainant, [***40] those
remedies are exclusive, preempting the joining of
parallel MERA claims." Martins v. University of
Mass. Med. Sch., 75 Mass. App. Ct. 623, 624, 915
N.E.2d 1096 (2009). See Charland v. Muzi Motors,
Inc., 417 Mass. 580, 586, 631 N.E.2d 555 (1994)
("where applicable, G. L. c. 151B provides the
exclusive remedy for employment discrimination
not based on preexisting tort law or constitutional
protections").

3. Conclusion. For the reasons stated, we af
firm the dismissal of the plaintiffs' claims under G.
L. c. 15IB, § 4 (1)\ G. L. c. 15IB, § 4 (5) and G. L.
c. 93, § 102. We vacate the judgment dismissing
the plaintiffs' G. L. c. 15IB, § 4 (4A), claim, and we
remand the case to the Superior Court for further
proceedings consistent with this opinion.

So ordered.

DISSENT BY: CORDY (In Part)



DISSENT

CORDY, J. (dissenting in part). I agree with
the court's conclusion that the Commonwealth's
human resources division (division) is not the em
ployer of the plaintiff police officers in this case,
and the plaintiffs do not have a cause of action
against it or its personnel administrator under G. L
c. 151B, § 4 (}), (4), or (5), or G. L c. 93. § 102.
The employers of the police officers are the mu
nicipalities that hire and promote them. Those
municipalities may elect [***41] to use the writ
ten examinations prepared by the division to assist
in the promotional process, or they may conduct
their own alternative promotional examinations,
including supplementing the division's examina
tions with performance assessments. Although the
plaintiffs may have a cause of action under these
and other statutory provisions against their em
ployers [*716] (which they are pursuing in Fed
eral court), they do not have one against the
Commonwealth.'

1 As the court correctly notes, ante at ,
the Commonwealth is considered a "person"
under G. L. c. 15IB, § 4 (4A), and has thus
waived sovereign immunity for purposes of
claims under that subsection. See G. L c.

151B,§§h4(4A).

I disagree with the court's conclusion that an
interference claim under G. L. c. 15IB. § 4 (4A){§
4 [4A]\ can be established against a third party
nonemployer without some showing of discrimi
natory intent. Such a conclusion is contrary to the
statute's purpose and intent as determined through
the application of accepted [**84] principles of
statutory construction. Consequently, I respect
fully dissent.

In the context ofemployment, it is unlawful for
an employer to discriminate against any individual
because of race. G. L. c. 15IB. § 4 (1). [***42]
There are two accepted manners by which such
employment discrimination can be demonstrated in
litigation: either by way of disparate treatment
(which requires a showing of discriminatory in
tent) or by way ofdisparate impact (which does not
require a showing of discriminatory intent). The
availability of each is dependent on the statutory
language creating the cause of action. Compare
Currier v. National Bd. of Med. Examiners, 462
Mass. 1. 16. 965 N.E.2d 829 (2012) ("discrimina
tion claims set forth under the cognate Federal
provisions to the equal rights act require intentional

discrimination and do not permit a plaintiff to
proceed under a 'disparate impact' analysis"), with
School Comm. of Braintree v. Massachusetts
Comm'n Against Discrimination, 377 Mass. 424,
429 n.lO. 386 N.E.2d 1251 (1979) (noting ^ ^ is
susceptible to both disparate impact and disparate
treatment claims).

In addition to barring employment discrimi
nation by employers, § 4 (4A) also makes it un
lawful "[flor any person to coerce, intimidate,
threaten or interfere with another person in the
exercise or enjoyment of any right granted or pro
tected" by G. L. c. 151B. The question we must
answer in this case is whether a claim under § 4
(4A) can be [***43] maintained without an alle
gation or evidence that the "person" at issue, here
the Commonwealth through its division, promul
gated the promotional examinations taken by the
plaintiffs with the intent and purpose [*717] of
discriminating against them on account of their
race. The answer to the question is dependent on
the statutoiy language creating the cause of action.

There is no dispute that the words "coerce,"
"intimidate," and "threaten" that precede the word
"interfere" in ^ (4A) are each imbued with an
element of purposefiilness or intent. See Planned
Parenthood League of Mass., Inc. v. Blake. 417
Mass. 467, 474, 31 N.E.2d 985, cert, denied, 513
U.S. 868, 115 S Ct. 188, 130 L. Ed 2d 122 (1994)
(construing language of Massachusetts Civil
Rights Act [G. L. c. 12, § 11H\). Specifically, co
ercion is "the active domination of another's will";
intimidation involves "putting in fear for the pur
pose of compelling or deterring conduct"; and
threatening "involves the intentional exertion of
pressure to make another fearful or apprehensive of
injury or harm." Id. Their presence in ^ (4A)
suggests that a cause of action brought thereunder
requires such a showing. Consequently, the plain
tiffs understandably seek to exploit the only am
biguity [***44] in the provision: the word "in
terfere." However, their argument for a broad
reading that would shoehorn their claim into a
provision which, for all other purposes, requires a
showing of discriminatory purpose or intent is
unpersuasive in light of our well-established can
ons of statutory interpretation.

It is fundamental that "statutory language
should be given effect consistent with its plain
meaning and in light of the aim of the Legislature
unless to do so would achieve an illogical result."
Sullivan v. Brookline, 435 Mass. 353, 360, 758
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N.EJd 110 (2001), Where, as here, the plain
meaning of "interfere" is open to competing inter
pretations,^ we have relied [**85] on the doc
trine of ejusdem generis in discerning legislative
intent. See Commonwealth v. Zubiel, 456 Mass. 27,
31, 921 N.E.2d 78 (2010)\ Banushi v. Dorfman,
438 Mass. 242, 244, 780 N.E.2d 20 (2002); Rich
ardson V. Danvers, 176 Mass. 413, 414, 57 N.E.
688 (1900). "This principle . . . 'allow[s] the spe
cific words to identify the [*718] class and [re
stricts] the meaning of general words to things
within the class." Commonwealth v. Zubiel, supra,
quoting 2A N.J. Singer & J.D. Shambie Singer,
Sutherland Statutoiy Construction § 47.17, at 379
(7th ed. 2007). Application of ejusdem generis is
particularly [***45J "appropriate when a series of
several terms is listed that concludes with the

disputed language." Banushi v. Dorfman, supra. In
such a statutory enumeration, "the general words
are construed to embrace only objects similar in
nature to those objects enumerated by the preced
ing specific words." Id., quoting 2A N.J. Singer,
Sutherland Statutory Construction § 47.17, at
273-274 (6th ed. rev. 2000)

2 The American Heritage Dictionary de
fines "interfere" as "[t]o be or create a hin
drance or obstacle" and "[t]o intervene or
intrude in the affairs of others; meddle."
"Interfere" is listed as synonymous with
"tamper," which means "to tinker with
rashly or foolishly" and "to engage in im
proper or secret dealings, as an effort to in
fluence." American Heritage Dictionary of
the English Language 913, 1766 (4th ed.
2006). Although on one hand, the words
"tamper," "meddle," and "secret dealings"
suggest an element of intent, on the other,
the words "[t]o be or create a hindrance or
obstacle" do not of necessity suggest the
same. See id.

In light of this applicable principle of statutoiy
construction, I would conclude that an interference
claim under § 4 (4A) requires a showing of the
same type of [***461 purposeful or discrimina
tory intent as is plainly required by acts that would
constitute coercion, threats, or intimidation.^

3 Other statutes using this series ofwords
have also been interpreted to carry an ele
ment of intent. For example, the Fair
Housing Act makes it "unlawful to coerce,
intimidate, threaten, or interfere with any

person in the exercise or enjoyment of. . .
any right granted or protected by [§] 3603,
3604, 3605, or 3606 of this title." 42 U.S.C.
§ 3617 (2006). Consequently, to state a
cause ofaction under this section, a plaintiff
must allege (and show) that "the defendants'
conduct was at least partially motivated by
intentional discrimination." South Middle

sex Opportunity Council, Inc. v. Framing-
ham, 752 F. Supp. 2d 85, 95 (D. Mass.
2010).

The guiding principle for analyzing the present
case was articulated in Sahli v. Bull HN Info. Sys.,
Inc., 437Mass. 696, 700, 774 N.E.2d 1085 (2002),
where an employer brought a declaratory judgment
action against a former employee who, after sign
ing a release of liability, had brought an age dis-'
crimination claim against the employer. The em
ployee responded by filing a second discrimination
claim, alleging that the filing of the declaratory
[***47] judgment action was retaliation under § 4
(4) and threats, intimidation, coercion, and inter
ference under § 4 (4A). In rejecting both claims,
which we clarified constituted "separate and in
dependent causes of action," id., we held that an
"employer does not violate the provisions of either
§ 4 (4) ov § 4 (4A), absent evidence that the em
ployer's purpose is other than to stop conduct it
reasonably believes violates the terms of the con
tract" (emphasis added). Sahli v. Bull HN Info. Sys.
Inc., supra at 705, [*719] 707. The only logical
inference to be drawn from the Sahli decision is

that a cause ofaction under § 4 (4A) requires some
type of unlawful purpose on the part of a defend
ant. In this light, the court's newfound recognition
of disparate impact liability under § 4 (4A) signif
icantly undercuts our own precedent.

Today's decision is also inconsistent with other
interpretations of the statute. For instance, in
Woodason v. Norton Sch. Comm., 25 Mass. Dis
crimination L. Rep. [**86] 62 (2003),'* the
Massachusetts Commission Against Discrimina
tion (commission) rejected a discrimination claim
under § 4 (4A) because the evidence failed to "es
tablish the requisite 'intent to discriminate'" (em
phasis in [***48] original). Id. at 64. There, and
in sharp contrast to the commission's present posi
tion as amicus, the commission criticized a com
missioner in a previous case involving § 4 (4A) for
asserting that "'interfere* stands on its own" and
must be construed liberally in light of G. L. c.
15IB, § 9. Id., quoting Bendell v. Lemax Inc., 22
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Mass. Discrimination L. Rep. 259, 262 (2000). To
the contrary, tiie commission held, "In construing
the word 'interfere' to give no import to the strong
language surrounding it would be misguided" and
therefore to be held liable, a person must have, "at
the very least, 'interfered' with another's rights in a
manner that was in deliberate disregard of those
rights." Woodason v. Norton Sch. Comm., supra.

4 In Woodason v. Norton Sch. Comm.,
25 Mass. Discrimination L. Rep. 62 (2003),
the complainant was a public school cafe
teria assistant who had been terminated

from her position, which she claimed con
stituted disability discrimination under G. L.
c. 15IB, § 4 (16), and interference under § 4
(4A). After a hearing officer of the Massa
chusetts Commission Against Discrimina
tion found for the complainant on the disa
bility claim and the employer on the inter
ference claim, [***49] both parties ap
pealed to the full commission.

Similarly, in Canfield v. Con-Way Freight,
Inc.. 578 F. Supp. 2d235, 242 (D. Mass. 2008), the
court, applying Massachusetts law, adopted the
Woodason interpretation of "interference." In

denying 2i§ 4 (4A) claim, the District Court judge
noted that, because there was no evidence of "de
liberate disregard," which "requires an 'intent to
discriminate,'" the defendants could not be held
liable for interference discrimination. Canfield v.
Con-Way Freight, Inc., supra at 242, 243.

While language creating a cause of action may
often be broad [*720] enough to pave the way
either for a disparate impact or disparate treatment
path to discrimination liability, that is not the case
here. If the Legislature had sought to create a
broader spectrum of liability, especially against
persons who are not employers, it could have em
ployed in ^ ^ (4A) the type of broad language it
employed in ^ ¥ (1). It did not, and absent a clear
expression of such a purpose, I would not judi
cially graft a theory of liability onto the statute,
particularly when doing so would be abrasive to
our precedent and long-standing principles of
statutory interpretation on which the Legislature
[***50] should properly be able to rely. See
Commonwealth v. Zubiel, supra at 31; Sahli v. Bull
HNInfo. Sys., Inc., supra at 707.

Therefore, I respectfully dissent.
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OPINION

1*6051 1**823] CORDY, J. This action
arises from the Department of Environmental
Protection's (department's) issuance of a water
ways license under G. L. c. 91 (chapter 91 license)
to the Boston Redevelopment Authority (BRA) to
redevelop a section of land owned by the BRA on
the seaward end ofLong Wharf (project site). The
plaintiffs, ten residents of Boston's North End
neighborhood, appealed the issuance ofthe chapter
91 license to the department's [***2] office of
appeals and dispute resolution, and ultimately to a
judge in the Superior Court, claiming the depart
ment acted unconstitutionally and beyond its stat
utory authority when it issued the chapter 91 li
cense without obtaining a two-thirds vote of the
Legislature as required by art. 97 of the Amend
ments to the Massachusetts Constitution} On cross
motions for judgment on the pleadings, the motion
judge ordered declaratory relief and issued a writ
of mandamus ordering the department to enforce
art. 97. We granted the BRA's application for di
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rect appellate review. We are presented with two
principal questions: Whether the project site,
which the BRA took by eminent domain for urban
renewal purposes, is subject to art. 97\ and if art.
97 does apply, whether the department may issue
the chapter 91 license to the BRA without trig
gering the requirement of a two-thirds vote of the
Legislature. We conclude that the project site is not
subject to art. 97.^

3 Article 97 of the Amendments to the
Massachusetts Constitution, approved and
ratified on November 7, 1972, superseded
art. 49 of the Amendments, but preserved
the right of the people to enjoy the natural
resources of the Commonwealth. [***3]
We refer to the provision as art. 97.
4 We acknowledge the amicus briefs
submitted by Shirley Kressel and the Sierra
Club, as well as the brief submitted by the
Conservation Law Foundation, the Massa
chusetts Association of Conservation

Commissions, the Nature Conservancy, and
the Trustees of Reservations.

1. Background, a. The BRA and the 1964 ur
ban renewal plan. [*606] The BRA is both a
"redevelopment authority" under G. L. c. 121B, §
4, and an "urban renewal agency" under G. L. c.
121B, § 9? Additionally, it serves as the planning
board for the city of Boston and monitors private
development under G. L. c. 121A. See St. 1960, c.
652, §§ 12-14.

5 A thorough comparison of the BRA's
role in G. L. c. 121A urban redevelopment
projects versus its role as an urban renewal
agency in G. L. c. 12IB urban renewal
projects can be found in Boston Edison Co.
V. Boston Redev. Auth., 374 Mass. 37,
50-53, 371 N.E.2d 728 (1977). See Boston
Redev, Auth. v. Charles River Park "C" Co.,
21 Mass. App. Ct. 777, 782-783, 490N.E.2d
810 (1986).

The BRA's urban renewal powers and duties
are enumerated throughout G. L. c. 12IB, partic
ularly in ^ 77 and §§ 45-57A. The legislative goals
of G. L. c. 121B are to "eliminat[e] decadent, sub
standard, or blighted [***4] open" areas and to
promote sound [**824] community growth. G. L
c. 121B, § 45. See G. L. c. 121B, § 1 (defining
decadent, substandard, and blighted open areas).
The BRA is vested with the authority to effectuate



the goals of urban renewal through land assembly,
title confirmation, public financial assistance, and
development and design controls, all of which
enable the BRA to guide private sector develop
ment toward areas in need. See G. L c. 12IB, §§
46-57A. Perhaps the most significant power
granted to the BRA is the power of eminent do
main, which G. L. c. 12IB confers on the BRA as
is "necessary or reasonably required to cany out
the purposes of [c. 121B]," G. L c. 121B, § 11 (d),
such purposes being the elimination of "decadent,
substandard or blighted open conditions." G. L c.
12IB. §45!"

6 General Laws c. 121B grants the power
of eminent domain to urban renewal agen
cies and otherwise provides for the acquisi
tion and disposition of land pursuant to the
purposes of urban renewal. A number of
statutory sections discuss this power. Gen
eral Laws c. 121B, § 11, provides: "Each
operating agency shall have the powers . ..
(d) To take by eminent domain . . . any
property, real or personal, [***5] or any
interest therein, found by it to be necessary
or reasonably required to carry out the
purposes of this chapter."

General Laws c. 121B, § 45, provides:

"It is hereby declared . . .
that the acquisition of prop
erty for the purpose of elimi
nating decadent, substandard,
or blighted open conditions
thereon and preventing re
currence of such conditions in

the area, the removal of
structures and improvement of
sites, the disposition of the
property for redevelopment
incidental to the foregoing,
[and] the exercise of powers
by urban renewal agencies ...
are public uses and purposes
for which public money may
be expended and the power of
eminent domain exercised ...

General Laws c. 121B, § 47, provides:
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"Notwithstanding any
contrary provision of this
chapter, an urban renewal
agency may , . . take by emi
nent domain, as provided in
clause (d) ofsection eleven...
or acquire by purchase, lease,
gift, bequest or grant, and
hold, clear, repair, operate
and, after having taken or
acquired the same, dispose of
land constituting the whole or
any part or parts of any area
which ... it has determined to

be a decadent, substandard or
blighted open area and for
which it is preparing an urban
[***6] renewal plan "

Pursuant to the Downtown Waterfront-Faneuil

Hall urban [*607] renewal plan, dated April 15,
1964 (1964 urban renewal plan), and an order of
taking, dated June 4,1970, which incorporated that
plan, the BRA acquired the project site in 1970 as
part of a larger taking by eminent domain of the
Long Wharfarea (1970 taking). In accordance with
the legislative goals of G. L. c. 12IB, the 1964
urban renewal plan provides in Section 201:

"The [***7] basic goal of urban
renewal action in the Downtown

Waterfront-Faneuil Hall Area is to

stimulate and to facilitate develop
ment efforts in the area, by elimi
nating those severe conditions of
blight, deterioration, obsolescence,
traffic congestion and incompatible
land uses which hinder private in
vestment in new development with
out the aid ofgovernmental action, in
order to (1) revitalize a key portion of
downtown Boston; (2) upgrade the
pattern of land uses close by the
North End residential community;
(3) establish a functional connection
between the area and its surrounding
districts: the North End, the Gov
ernment Center and the Financial

District; and (4) provide an envi
ronment suitable to the needs of

contemporary real estate develop
ment."'



7 Section 202 of the Downtown Water-

front-Faneuil Hall urban renewal plan,
dated April 15, 1964 (1964 urban renewal
plan), also outlines several planning objec
tives, which are as follows:

"(1) To eliminate a pattern
of land uses and blighting
conditions which

"(a) creates
severe traffic

congestion in
the area;

"(b) exerts a
depressing ef
fect on adjacent
areas;

"(c) inhibits
the development
of real property
to its fullest

economic po
tential.

"(2) To eliminate [***8]
obsolete and substandard

building conditions which are
a factor in spreading blight to
adjacent areas.

"(3) To prevent the further
erosion of property values.

"(4) To protect and
strengthen the tax base of the
city.

"(5) To encourage pro
ductive and intensive use of

land.

"(6) To create opportuni
ties for development of a
downtown residential com

munity offering a range of
housing types and rentals.

"(7) To provide sites
suitable for the construction of

efficient, economical build
ings.

"(8) To promote the
preservation and enhancement
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of buildings in the Project
Area which have architectural

and historical significance.

"(9) To create an envi
ronment which is conducive

to the investment of funds in

rehabilitation, conversion and
general upgrading ofproperty.

"(10) To create an area
with a mixture of land uses

compatible with living,
working and recreational op
portunities.

"(11) To create an area for
the development of marine or
marine-oriented activities de

signed to stimulate tourism
and symbolize the importance
of Boston's historic relation

ship to the sea.

"(12) To provide for the
efficient flow of traffic within

and through the area.

"(13) To improve streets
and utilities and the land

scaping of [***9] public ar
eas.

"(14) To provide public
ways, parks and plazas which
encourage the pedestrian to
enjoy the harbor and its activ
ities.

"(15) To develop the area
in such a way as to stimulate
improvements in adjacent ar
eas."

[*608] [**825] b. The project site. The
project site is a section of land at the eastern end of
Long Wharf on which sits an open-air brick
structure known as Long Wharf Pavilion. The
BRA continues to hold and maintain Long Wharf,
including the project site, pursuant to the 1964
urban renewal plan.® Long Wharf is a designated
national historic landmark, and is the site of water
transportation, public transportation, hotels, retail
establishments, and [*609] restaurants. It is also
part of the Boston Harborwalk, a pedestrian
walkway that lines the waterfront.



8 Although the 1964 urban renewal plan
specified a forty-year effective period, the
plan was amended in 2004 to be effective
through April 30,2015.

In 1983, the department® permitted the Mas
sachusetts Bay Transportation Authority to con
struct an emergency egress and ventilation shaft for
the Blue Line subway tunnel, to be capped off by
the structure now known as Long Wharf Pavilion.
At the same time, the BRA undertook renovations
to the plaza [***10] area surrounding the pavil
ion. The plaza measures approximately 33,000
square feet, is paved with granite flagstones, and
features a large inlaid compass rose to the south of
the pavilion. Other features include benches, pub
lic binoculars, and a flag pole. A segment of the
Harborwalk lines the perimeter of the plaza. Alt
hough not discussed in much detail in the 1964
urban renewal plan, the plaza's current use is con
sistent with the plan's provision for an "observation
platform" on Long Wharf.

9 The Department of Environmental
Protection (department) was then referred to
as the Department ofEnvironmental Quality
Engineering.

In addition to the 1964 urban renewal plan, the
project site is also subject to Boston's Municipal
Harbor Plan, which was approved in 1991 by the
Secretary of the Executive Office of Environmen
tal Affairs pursuant to 301 Code Mass. Regs. §§
23.00 (2000) (municipal harbor plan). Among
other objectives, the municipal harbor plan calls
for the activation and revitalization of Boston's

underutilized shoreline "by promoting growth
through private investment [**826] that is ap
propriately designed, and is a balanced mix of uses
that bring vitality to the waterfront and public
[***11] benefits and amenities that are shared by
all Boston residents." The municipal harbor plan
was designed to complement waterways regula
tions that accompanied G. L. c. 91, already appli
cable to much ofthe waterfront area.

Considering the project site to be underuti
lized, the BRA proposed a plan in 2008 to rede
velop it by enclosing and expanding the pavilion to
accommodate a restaurant with outdoor seating,
"takeout service," and a bar. Specifically, the BRA
planned to expand the-3,430 square foot pavilion
by 1,225 square feet. In addition to the restaurant,
the proposed redevelopment includes shaded
seating, restrooms, and several sets of binoculars,

all available to the public independent ofpatronage
of the restaurant. The proposed redevelopment is
intended to allow year-round [*610] use of the
pavilion and provide facilities and seating to the
large number of pedestrians and water transit users
who frequent the area.

The BRA obtained fourteen zoning variances
from the Boston zoning board ofappeals that allow
for live entertainment, "takeout service," and food
and alcohol service until 1 A.M. at the proposed
restaurant. In addition, because the project site is
located on filled tidelands, [***12] the BRA was
required to obtain the chapter 91 license from the
department. See G. L c. 91, § 14\ 310 Code Mass.
Regs. §§ 9.00-9.55 (2012), See also Moot v. De
partment ofEnvtl. Protection, 448 Mass. 340, 342,
861 N.E.2d 410 (2007), S.C., 456 Mass. 309, 923
N.E.2d81 (2010) (discussing applicability of G. L.
c. 91, which governs development on tidelands).

The department granted the chapter 91 license
to the BRA on September 17, 2008. The plaintiffs
appealed. They argued that the proposed restaurant
would create unnecessary noise and would damage
public open space, parkland, and scenic quality.'̂
On January 29, 2010, the commissioner of the
department issued a final decision affirming the
issuance of the chapter 91 license." The plaintiffs
appealed from that final decision to the Superior
Court, seeking a declaratory judgment under G. L
c. 231A and a writ ofmandamus under G. L. c, 249,
§ 5, ordering the department to enforce the re
quirements of art. 97 by seeking a two-thirds vote
of the Legislature prior to issuing the license. The
motion judge concluded that because the 1964
urban renewal plan aimed to create parkland, open
space, and a [*611] means of utilizing and en
joying the harbor, it served art. 97 purposes and
[***13] was therefore subject to art. 97. The judge
further concluded that the issuance of the chapter
91 license constituted a transfer of legal control
from the [**827] department to the BRA suffi
cient to effect a disposition, as well as a change in
use of the land, both of which triggered the
two-thirds vote requirement. Accordingly, the
judge granted the plaintiffs' requested relief'^

10 The standard for granting a waterways
license under G. L. c. 91 (chapter 91 li
cense) for a nonwater dependent use (like
the proposed restaurant) on filled tidelands
is a finding by the department that the use
"shall serve a proper public purpose and that
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said purpose shall provide a greater public
benefit than public detriment to the rights of
the public in said lands." G. L c. 91, § 18.
11 The plaintiffs filed their appeal from
the department's office of appeals and dis
pute resolution (OADR) on October 9,
2008, and at a prescreening conference on
•December 3, 2008, the parties established a
list of issues for resolution. Those issues

pertained only to the chapter 91 license and
did not include the art. 97 issue. In a motion

for summary decision filed during the ap
peals process on February 24, 2009, the
plaintiffs [***14] raised the art. 97 issue
for the first time. The BRA and the de

partment countered by asserting that art. 97
is outside the department's express statutory
authority. Based on that assertion, the
OADR hearing officer (and, by adoption,
the commissioner of the department) de
clined to consider the issue, and it was liti
gated for the first time in the Superior Court.
12 The plaintiffs also invoked G. L c.
30A, § 14, arguing that the commissioner's
decision was based on an error of law, and
that issuance of the chapter 91 license was
in contravention of G. L. c. 91 statutory and
regulatory requirements. See note 10, supra.
Because the judge disposed of the case on
art. 97 grounds, she did not consider the
plaintiffs' request for G. L. c. 30A review.
Because the propriety of the chapter 91 li
cense (apart from the potential art. 97 issue)
was not reviewed in the Superior Court, it is
not properly before us on appeal.

On appeal, the plaintiffs contend that the pro
ject site is subject to art. 97, and that the depart
ment's issuance of the chapter 91 license consti
tuted a use or disposition triggering the two-thirds
vote requirement. The BRA counters that art. 97
does not apply because the project [***15] site
was not taken for art. 97 purposes. The department
argues that it lacks the authority to interpret and
apply art. 97, and that even if art. 97 did apply, the
department's issuance ofthe chapter 91 license did
not constitute a use or disposition triggering the
vote requirement. Both defendants argue that the
motion judge improperly voided the chapter 91
license through declaratory and mandamus relief

2. Discussion, a. Applicability of art. 97. Ar
ticle 97 was approved and ratified on November 7,
1972, superseding art. 49 ofthe Amendments. See
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note 3, supra. It provides, in pertinent part, as fol
lows:

"The people shall have the right to
clean air and water, freedom from
excessive and unnecessary noise, and
the natural, scenic, historic, and es
thetic qualities of their environment;
and the protection of the people in
their right to the conservation, de
velopment and utilization of the ag
ricultural, mineral, forest, water, air
and other natural resources is hereby
declared to be a public purpose.

"The general court shall have the
power to enact legislation necessary
or expedient to protect such rights.

(*6121 "• • •

"Lands and easements taken or

acquired for such purposes shall not
be used for [***16] other purposes
or otherwise disposed of except by
laws enacted by a two-thirds vote,
taken by yeas and nays, of each
branch of the general court." (Em
phases added.)

The principal issue in this case concerns
whether the project site, which the BRA took by
eminent domain in 1970, was "taken" for art. 97
purposes. SqqSelectmen ofHanson v. Lindsay, 444
Mass. 502, 504-506, 829 N.E.2d 1105 (2005) (in
order for art. 97 vote requirement to apply, land
must have been taken or acquired for art. 97 pur
poses). Article 97 clearly states that its purposes
are "the conservation, development and utilization
of the agricultural, mineral, forest, water, air and
other natural resources." In contrast, land taken for
urban renewal purposes is generally understood to
be taken "for the purpose of eliminating decadent,
substandard or blighted open conditions." G. L. c.
12IB, § 45. See Aaron v. Boston Redev. Autk, 66
Mass. App. a. 804, 807, 808, 810, 850 N.E.2d
1105 (2006) (in context of claim for prescriptive
easement, land taken by BRA for urban renewal
purposes held for "other public purpose," not
conservation). Although as a practical matter,
certain aspects of an urban renewal plan may ac
complish goals similar to those outlined in
[***17] rt. 97, the overarching purpose for which



1**828] the land is talcen is distinct from art. 97
purposes.

With that distinction in mind, the issue is
whether the project site can nonetheless be char
acterized as having been "taken or acquired for
[art. 97] purposes." Reported cases interpreting art,
97 are scarce. In concluding that the project site
was taken for art. 97 purposes, the motion judge
relied heavily on the June 6, 1973, opinion of then
Attorney General Robert Quinn. See Rep. A.G.,
Pub. Doc. No. 12, at 139 (1973) (Quinn Opinion).
Using the Quinn Opinion for guidance, she identi
fied certain aims or objectives referenced in the
1964 urban renewal plan, including the creation of
public ways, parks, open space, and plazas, and a
means of utilizing and enjoying the harbor. Be
cause those aims were consistent with the purposes
ofart. 97, the judge concluded that the project site,
which realizes them, was taken for art. 97 purposes
and is therefore subject to the two-thirds [*613]
vote requirement. Not surprisingly, the plaintiffs
rely extensively on the Quinn Opinion in their
arguments before this court.

The Quinn Opinion was issued in response to a
general inquiry from the Speaker of the House
[***18] of Representatives regarding the applica
bility of art. 97, and was rendered without refer
ence to any particular set of facts. Although the
Quinn Opinion is entitled to careful judicial con
sideration on the question of the scope of art. 97
and the intent of its drafters, see Opinions of the
Justices, 383 Mass. 895, 918, 424 N.E.2d 1092
(1981), citing Rep. A.G., Pub. Doc. No. 12, at 141
(concluding art. 97 applies retroactively), its in
terpretation of art. 97 is not binding in its particu
lars, and we are hesitant to afford it too much
weight due to the generalized nature of the inquiry
and the hypothetical nature of the response.'̂ See
A.J. Cella, Administrative Law and Practice § 20,
at 70-75 (1986) (discussing legal effect ofopinions
of the Attorney General).

13 It is highly unusual for an opinion of
the Attorney General to be rendered on a
hypothetical basis. See A.J. Cella, Admin
istrative Law and Practice § 20, at 69 n.2
(1986) (Cella). Opinions of the Attorney
General are rendered pursuant to G. L c. 12,
§ 3, which provides for the rendering of
legal advice by the Attorney General to
State "departments, officers, and commis
sions" in matters relating to their official
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duties. Cella, supra at 69. 1***19] "Opin
ions of the Attorney General are rendered
solely upon factual situations which actually
confront a given state department or agency,
and not upon hypothetical questions or
general requests for information." Id. at 69
n.2, citing Rep. A.G., Pub. Doc. No. 12,114
(1967). An advisory opinion ofthe Attorney
General "is entitled to careful judicial con
sideration and is generally regarded as
highly persuasive." Cella, supra at 74 &
n.37. However:

"[I]t is clear that the courts
retain the power to determine
for themselves on a case by
case basis whether or not, and
ifso, to what extent, the courts
agree or disagree with an ad
visory opinion ofthe Attorney
General as to the proper in
terpretation of some issue of
law."

Id. at 75.

The Quinn Opinion suggests a more expansive
reading of art. 97 than we afford it today, and it
may reasonably be read to support the plaintiffs'
argument that the project site is subject to art. 97.
We disagree with the Quinn Opinion to the extent
it suggests that the vast majority of land taken for
any public purpose may become subject to art. 97
if the taking or use even incidentally promotes the
"conservation, development and utilization of the .
.. forest, [***20] water and air," Rep. A.G., Pub.
[*614] Doc. No. 12, at 142, or that the land
simply displays some attributes of art. 97 land
generally. Id. at 143. We also do not [**829]
agree that the relatively imprecise language of art.
97 warrants [*615] an interpretation as broad as
the Quinn Opinion would afford it, particularly in
light of the practical consequences that would re
sult from such an expansive application, as well as
the ability of a narrower interpretation to serve
adequately the stated goals of art. 97.

14 Unconstrained by a particular set of
facts, the then Attorney General, in Rep.
A.G., Pub. Doc. No. 12 (1973) (Quinn
Opinion) paints a broad picture of the scope
ofart. 97. In response to the question, "Does
the disposition or change ofuse of land held
for park purposes require a two thirds vote .



. . as provided in \art. 97], or would a ma
jority vote of each branch be sufficient for
approval?" the Quinn Opinion answered,
"Yes," and then went on to suggest that the
actual use, appearance, or attributes of a
piece of land may be better evidence of the
purpose for which it was taken or acquired
than the language of the instrument effec
tuating the acquisition. Id. at 143. Its most
expansive language [***21] reads:

"Th[e] question as to [the
applicability of art. 97 to]
parks raises a further practical
matter in regard to imple
menting Article 97 which
warrants further discussion.

The reasons the Legislature
employs to explain its actions
can be of countless levels of

specificity or generality and
land might conceivably be
acquired for general recrea
tion purposes or for very ex
plicit uses such as the playing
of baseball, the flying ofkites,
for evening strolls or for
Sunday afternoon concerts.
Undoubtedly, to the average
man, such land would serve as
a park but at even a more le
galistic level it clearly can also
be observed that such land

was acquired, in the language
ofArticle 97, because it was a
'resource' which could best be

'utilized' and 'developed' by
being 'conserved' within a
park. But it is not surprising
that most land taken or ac

quired for public use is ac
quired under the specific
terms of statutes which may
not match verbatim the more

general terms found in Article
10 of the Declaration of
Rights of the Constitution or
in Articles 39, 43, 49, 51 and
97 of the Amendments. Land
originally acquired for limited
or specified public purposes is
thus not to be excluded from

the operation [***22] of the
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two-thirds roll-call vote re

quirement for lack of express
invocation ofthe more general
purposes ofArticle 97. Rather
the scope of the Amendment
is to be very broadly con
strued, not only because ofthe
greater broadness in 'public
purpose,' changed from 'pub
lic uses' appearing in Article
49, but also because 97
establishes that the protection
to be afforded by the
Amendment is not only of
public uses but of certain ex
press rights of the people.

"Thus, all land, easements
and interests therein are cov

ered by Article 97 taken or
acquired for 'the protection of
the people in their right to the
conservation, development
and utilization of the agricul
tural, mineral, forest, water,
air and other natural resources'

as these terms are broadly
construed. While small greens
remaining as the result of
constructing public highways
may be excluded, it is sug
gested that parks, monuments,
reservations, athletic fields,
concert areas and playgrounds
clearly qualify. Given the
spirit of the Amendment and
the duty of the General Court,
it would seem prudent to
classify lands and easements
taken or acquired for specific
purposes not found verbatim
in Article P7 as nevertheless

subject [***23] to Article 97
if reasonable doubt exists

concerning their actual sta
tus." (Emphases added.)

Id. at 142-143.

The critical question to be answered is not
whether the use of the land incidentally serves
purposes consistent with art. 97, or whether the
land displays some attributes of art. 97 land, but
whether the land was taken for those purposes, or



subsequent to the taking was designated for those
purposes in a manner sufficient to invoke the pro
tection of art. 97. See Selectmen of Hanson v.
Lindsay, 444 Mass. 502, 508-509, 829 N.E.2d
1105 (2005) {art. 97 protections may arise where
subsequent to taking for purposes other than art.
97, land is "specifically designated" for art. 97
purpose by deed or other recorded restriction). See
also Toro v. Mayor of Revere, 9 Mass. App. Ct.
871, 872, 401 N.E.2d 853 (1980) (applicability of
art. 97 hinged on whether land had in fact been
conveyed "to the conservation commission ... to
maintain and preserve it for the use of the public
for conservation purposes"). In this case, while it
can be argued that the project site displays some of
the attributes of [**830] a park'̂ and serves the
purpose of the utilization of natural resources - in
that it promotes access to the waterfront and the
[***24] sea —this specific use is incidental to the
overarching purpose of urban renewal for which
the land including the project site was originally
taken. Cf. Benevolent & Protective Order ofElks,
Lodge No. 65 v. Planning Bd. ofLawrence, 403
Mass. 531, 551-552, 531 N.E.2d 1233 (1988), cit
ing Papadinis v. Somerville, 331 Mass. 627, 632,
121 N.E.2d 714 (1954) (any benefit from disposi
tion to private redeveloper of land taken for urban
renewal purposes is "incidental to the main pur
pose of the plan, which is the elimination of a
substandard, decadent, or blighted open area").

15 As the motion judge noted, a bronze
plaque located on the plaza designates the
area as "Long Wharf Park," and the BRA's
owned-land database identifies the area at

the end of Long Wharf as a "park."

In Selectmen ofHanson v. Lindsay, supra, we
held that a [*616] town meetingvote to designate
for conservation purposes land that had originally
been taken for tax purposes did not subject that
land to art. 97 protections absent recordation of a
restriction on the title. Without the execution or
recordation of a deed containing the conservation
restriction, the land "never became specifically
designated for conservation purposes in the first
instance" and accordingly [***25] "was not held
for a specific purpose" under art. 97, so "compli
ance with the provisions of art. 97 .. . was not
required." Id. at 508-509. This was true despite the
clear intent of the town meeting members to hold
the property for conservation purposes. Id. at 505.
As the plain language ofart. 97 indicates, for land
to be subject to the two-thirds vote requirement on
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disposition or use for other purposes, it must be
"taken or acquired for [the] purpose" of protecting
interests covered by art. 97. In Selectmen ofHan
son V. Lindsay, supra at 508-509, where the prop
erly had indisputably been acquired as a tax for
feiture and held as general corporate property, the
town had to deed the land to itself for conservation

purposes ~ or record an equivalent restriction on
the deed ~ in order for art. 97 to apply to subse
quent dispositions or use for other purposes. Here,
where the land at issue is but a small part ofa much
larger taking effectuated for the purposes of urban
renewal, it is difficult to identify a "specific pur
pose" for which the project site was acquired or
held that would clearly bring it within the protec
tion of art. 97}^ See id. at 509.

16 We do not conclude that land taken

[***26] pursuant to an urban renewal plan
is automatically immune from art. 97. See
note 19, infra.

Because the spirit ofart. P7 is derived from the
related doctrine of "prior public use," cases ap
plying that doctrine inform our analysis. See Rep.
A.G., Pub. Doc. No. 12, at 146 (prior public use
doctrine "background against which [art. 97] was
approved"). See also Rep. A.G., Pub. Doc. No. 14,
131 (1980) ("language ofArticle 97 must be read in
conjunction with the judicially developed doctrine
of'prior public use"'). The prior public use doctrine
holds that "public lands devoted to one public use
cannot be diverted to another inconsistent public
use without plain and explicit legislation author
izing the diversion." Robbins v. Department of
Pub. Works, 355 Mass. 328, 330, 244 N.E.2d 577
(1969). See [*617] Brookline v. Metropolitan
Dist. Comm'n, 357Mass. 435, 440, 258N.E.2d284
(1970), and cases cited. However, that doctrine is
only applicable "to those lands which are in fact
'devoted to one public use'" (emphasis added).
[**831] Muir v. Leominster, 2 Mass. App. Ct. 587,
591, 317 N.E.2d 212 (1974), quoting Robbins v.
Department of Pub. Works, supra. In the Muir
case, the Appeals Court held the prior public use
doctrine inapplicable to the sale for commercial
[***27] purposes of a parcel of land, where that
parcel had been conveyed to a city as a gift with no
limitation on its use but was in fact used for thirty
years as a playground and for other recreational
purposes. Muir v. Leominster, supra at 588-589,
591 ("[i]n this case there had been neither prior
legislative authorization ofa taking for a particular



purpose nor a prior public or private grant re
stricted to a particular purpose").

Here, as the motion judge highlighted, the
1964 urban renewal plan enumerates, among its
listed planning and design objectives, certain ob
jectives that are consistent with art. 97 purposes.
The 1964 urban renewal plan also contains vague
descriptions of the project site and Long Wharf
generally that are consistent with its current use as
an open space.'' Most significantly, § 202 of the
1964 urban renewal plan, entitled "Planning Ob
jectives," states as one of its fifteen objectives, the
objective "[t]o provide public ways, parks and
plazas which encourage the pedestrian to enjoy the
harbor and its activities." In addition, in § 203,
entitled "General Design Principles," the plan lists
several design principles, including:

"3. To provide maximum oppor
tunity for [***28] pedestrian access
to the water's edge.

"4. To establish an orderly se
quence and hierarchy of open spaces
and views for both the pedestrian and
the motorist.

"5. To establish a relationship
between buildings, open [*618]
spaces and public ways which pro
vides maximum protection to the
pedestrian during unfavorable
weather conditions."

17 Section 204(1 )(f) of the 1964 urban
renewal plan, under the heading "Sub-Area
Design Objectives," identifies a "develop
mental characteristic[]" of the plan as: "The
preservation or redevelopment of wharves
which retain the historic tradition of fingers
out into the harbor and create active and in

timate water inlets. Long Wharf is to retain
its historic position as the farthest projection
of land into the harbor, and will become an
observation platform."

By definition, G. L c. 121B vests in the BRA
the authority to take or acquire "decadent, sub
standard or blighted open area[s]" for the purpose
of eliminating those undesirable conditions (em
phasis added). See G. L c. 121B §§ 11, 45, 47.
However, it does not follow that, where a com
prehensive urban renewal plan calls for some areas
of a taking to be left open ~ without a more spe

cific and particularized invocation [***29] ofart.
97 purposes unique to those areas that effectively
designates those areas as separate and apart from
the rest of the taking ~ a two-thirds vote of the
Legislature is required for any subsequent change
in use or disposition ofthose open areas. Nor do we
find sufficient to invoke art. 97 protection the fact
that a comprehensive urban renewal plan may
identiiy, among other objectives, some objectives
that are consistent with art. 97 purposes, or where
certain areas taken pursuant to that plan ultimately
display some attributes of art. 97 land. A contrary
rule would be particularly nonsensical where the
proposed change in use or disposition that would
purportedly trigger the two-thirds vote is made in
furtherance of the goals of the particular urban
renewal plan and is otherwise appropriate.

Given the overarching purpose of the 1964
urban renewal plan to eliminate urban blight
through the comprehensive redevelopment of the
waterfront area, including its revitalization through
the development [**832] of mixed uses and
amenities, it cannot be said that the retention of
certain open spaces, like the project site, is suffi
ciently indicative ofan art. 97 purpose as to trigger
a two-thirds vote [***30] of the Legislature
should the BRA wish to slightly revise the use of
certain spaces in a manner consistent with the ob
jectives of the original urban renewal plan.'̂ The
fact that the 1964 Urban Renewal Plan (which
covered a large [*619] section of downtown
Boston) provided in general terms for open spaces
and pedestrian access to the water's edge is itself
insufficient to invoke art. 97 protections for parts
of the original taking that ultimately serve those
general purposes. The single, fleeting reference in
the 1964 urban renewal plan to an "observation
platform" on Long Wharf similarly fails to ade
quately invoke the specific purposes ofart. 97.

18 Section 1101 of the 1964 urban re

newal plan provides for modification of the
plan, stating:

"The Urban Renewal Plan

may be modified at any time
by the Boston Redevelopment
Authority provided that, if the
general requirements, con
trols, or restrictions applicable
to any part of the Project Area
shall be modified after the

lease or sale of such part, the
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modification is consented to

by the Developer or Devel
opers of such part or their
successors and assigns. Where
proposed modifications will
substantially or materially al
ter or change the Plan, the
[***31] modifications must
be approved by the Boston
City Council and the State
Division of Urban and Indus

trial Renewal."

Although a modification clause certainly
cannot serve as a unilateral bar to the ap
plication of art. 97^ the provision for modi
fication demonstrates the often fluid pur
poses for which land is taken pursuant to an
urban renewal plan.

Nevertheless, we disagree with the BRA's
contention that it cannot possibly take land for art.
97 purposes pursuant to its urban renewal powers
under G. L. c. 1213. The purposes served by urban
renewal and by art. 97 are not mutually exclusive.
Certainly, for the BRA to take land by eminent
domain, it must exist in a "decadent, substandard,
or blighted" condition. However, where an urban
renewal plan accompanying a taking clearly
demonstrates a specific intent to reserve particular,
well-defined areas of that taking for art. 97 pur
poses, the BRA conceivably may take land for
such purposes while remaining within its statutory
authority." The recording of a restriction on the
use of land subsequent to a taking may also place
land within the [*620] protections of art. 97. See
Selectmen ofHanson v. Lindsay, 444 Mass. 502,
504-506, 829 N.E.2d 1105 (2005). Furthermore,
[***32] we disagree with the BRA that the lan
guage of an order of taking is necessarily deter
minative of the applicability of art 97. Under cer
tain circumstances not present here, the ultimate
use to which the land is put may provide the best
evidence of the purposes of the taking, notwith
standing the language of the original order of tak
ing or accompanying [**833] urban renewal
plan. See Quinn Opinion, supra at 142-143.

19 We note, for example, that relying on
the Quinn Opinion, the office of the Attor
ney General concluded in a December 16,
1997, letter to the BRA director that City
Hall Plaza in Boston was subject to art. 97
and a two-thirds vote ofthe Legislature was

required to approve the construction of a
hotel and parking garage on the site. The
Attorney General's letter relied primarily on
the language of the Government Center
urban renewal plan, which specifically
stated that the site of City Hall Plaza "shall
be devoted to public open space," as well as
the BRA's description of the Plaza at the
unveiling of the plan in 1963:

"The strong focal point of
the Government Center will

be the new City Hall and the
Government Center Plaza.

Comparable as a monumental
public space to the most fa
mous squares [***33] in
Europe ... (the) City Hall and
the new plaza together will be
comparable in ftinction and
relationship to the town
meeting house and common in
an old-time New England
village" (emphasis in origi
nal).

b. Occurrence of triggering condition. Even if
art, 97 did apply to the project site, the issue would
remain whether the department's issuance of the
chapter 91 license constituted a disposition or
change in use of the land triggering the two-thirds
vote requirement. Although not necessary to our
holding, we briefly address the issue.

The answer to this question depends on
whether the chapter 91 license is in fact a mere
license, or if it is more properly characterized as an
easement. Although the granting of an easement
over art. 97 land constitutes a disposition trigger
ing the two-thirds vote requirement, a disposition
of any lesser property interest does not. See
Opinions ofthe Justices, 383 Mass. 895, 919, 424
N.E.2d 1092 (1981) (relinquishment by Com
monwealth of any vestigial property interests in
tidelands other than "lands and easements" would

not trigger art. 97 voting requirement); Miller v.
Commissionerofthe Dep't ofEnvtl. Mgt., 23 Mass.
App. a. 968, 969-970, 503 N.E.2d 666 (1987)
(department's issuance [***34] of revocable
one-year permit to operate ski area did not trigger
two-thirds vote under art. 97).

General Laws c. 91, § 15, states that "the grant
of a license" under that chapter "shall not convey a
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property right.The [*621] BRA owns the
project site, and accordingly, the BRA's right to
lease the Long Wharf Pavilion to a restaurant op
erator derives not from the chapter 91 license, but
from the fact that the BRA owns the land. The

chapter 91 license merely certifies that the planned
use, including the lease, complies with G. L. c. 91
and accompanying department regulations. It does
not, as the motion judge concluded, transfer from
the department to the BRA "an extent of legal
control over the land at issue.Any disposition
triggering the [**834] art. 97 voting requirement
would need to be granted by the BRA ~ as would
be the case with the lease to the restaurant operator
~ not to the BRA.

20 In support of their argument that the
chapter 91 license confers a property right
on the BRA, the plaintiffs point out that the
license is not revocable at will but only for
noncompliance, lasts thirty years, runs with
the land, and must be recorded to be valid.
In addition, any revocation of the chapter
[***35] 91 license is considered a taking
that requires just compensation for "valua
ble structures, fillings, enclosures, uses or
other improvements built, made or contin
ued in compliance with said authorization or
license." G. L. c. 91, § 15.

Furthermore, G. L. c. 91, § 15, provides:

"A license issued pursuant
to this chapter is hereby made
a mortgageable interest lawful
for investment by any banking
association, trust company,
savings bank, cooperative
bank, investment company,
insurance company, executor,
trustee, or other fiduciary, and
any other person who is now
or may hereafter be authorized
to invest in any mortgage or
other obligation of a similar
nature."

We conclude that, while the aforementioned
characteristics of the chapter 91 license
acknowledge the economic value of the li
cense, they do not make the license "tan
tamount to an easement," because the de
partment has no property interest in the
project site over which to grant an easement.
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21 In concluding that the department's
issuance of the chapter 91 license consti
tuted a disposition of the land, the motion
judge relied on language from the Quinn
Opinion, supra at 144, stating that "all
means of transfers or change of legal or
[***36] physical control are thereby cov
ered, without limitation." First, the notion
that any change of legal or physical control
no matter how small constitutes a disposi
tion for art. 97 purposes conflicts with our
opinion in Opinions of the Justices, 383
Mass. 895, 918, 424 N.E.2d 1092 (1981),
issued after the Quinn Opinion, and with the
Appeals Court's holding in Miller v. Com
missioner of the Dep't of Envtl Mgt., 23
Mass. App. Ct. 968, 969-970, 503 N.E,2d
666 (1987). Second, and perhaps more im
portant, in issuing the chapter 91 license, the
department has not transferred legal control
over the project site. As the agency charged
with enforcing G. L. c. 91, the department
has no affirmative legal control over the
project site; it is merely vested with the
authority to ensure that uses that implicate
G. L. c. 91 conform with its requirements
and the accompanying regulations.

The chapter 91 license itself is "granted upon
the express condition that any and all other appli
cable authorizations . . . shall be secured by the
Licensee prior to the commencement of any activ
ity or use authorized pursuant to this License"
(emphasis in original). The license also states that
it is "granted subject to all applicable Federal,
State, [***37] County, and Municipal laws, or
dinances and regulations." Even if, arguendo, the
chapter 91 license created a property right, the right
it created is a contingent [*622] ftiture interest
and would not trigger the voting requirement until
the interest vests on obtaining all necessary ap
provals.

Nor does the issuance ofthe chapter 91 license
constitute a "use[] for other purposes" that would
trigger the legislative vote. For lands to which art.
97 does apply, art. 97 legislative approval is likely
just one ofthe many approvals a project proponent
will need to acquire in order to proceed with the
project. These approvals are issued by various
State and local regulatory agencies and are largely
independent ofone another, yet all are necessary to
proceed with the project. It would make little
practical sense to condition the application for one



such approval, in this case the chapter 91 license,
on the successful application for another approval.
The chapter 91 license facilitates the change in use
in the same way the zoning variances and other
necessary approvals do. A project proponent like
the BRA could conceivably obtain the necessary
approvals to change the use of land and, for myriad
reasons, [***38] never follow through on the
planned use. Article 97 requires a two-thirds vote
of the Legislature prior to an actual change in use,
not mere preparations for that change.

3. Conclusion. For the reasons discussed, we
conclude that art. 97 does not apply to the project
site and, therefore, a two-thirds vote of the Legis
lature is not required to approve the planned re
development. Because the motion judge did not
review the issuance of the chapter 91 license pur
suant to G. L. c. 30A, § 14^we remand the case to
the Superior Court for proceedings consistent with
this opinion.^^

22 We note, however, that with art. 97
inapplicable and relief in the form of man
damus therefore inappropriate, we have se
rious doubts whether the plaintiffs can
demonstrate standing to otherwise chal
lenge the chapter 91 license. The depart
ment's hearing officer concluded that the
plaintiffs did not have standing because they
failed to demonstrate that the issuance ofthe

license may cause them to "suffer an injury
in fact, which is different either in kind or
magnitude from that suffered by the general
public which is within the scope of the
public interest protected by [G. L. c. 91]."
See SIO Code Mass. Regs. § 9.02. [***39]
In her final decision, the commissioner de
clined to adopt the hearing officer's finding
of a lack of standing because of her con
clusion that the plaintiffs' challenge failed
on the merits.

So ordered.
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OPINION

[*791] BOTSFORD, J. The plaintiff Mas
sachusetts Community College [*792] Council
(union) and the defendant Massachusetts Board of
Higher Education/Roxbury Community College
(college) were parties to a collective bargaining
agreement (agreement) containing a provision that
"[t]he granting or failure to grant tenure shall be
arbitrable but any award is not binding." After a
professor, who was a member of the union, was
denied tenure at the college, the union submitted
his grievance to arbitration. An arbitrator con
cluded that the college violated the terms of the
agreement, [**2) and ordered as a remedy that the
professor be reinstated to his position, and that he
be eligible for a new evaluation and tenure review
process. A judge in the Superior Court affirmed the
arbitrator's award. The judge reasoned that the
issue before the arbitrator was the manner in which

the professor was reviewed and considered for
tenure, not the substantive tenure decision itself,
and that the arbitrator's decision was binding on the
college. The college appealed, and the Appeals
Court concluded that under the "clear language" of
the above-quoted provision of the agreement, the
arbitrator's award was not binding on the college,
and therefore the judge erred in confirming the
arbitrator's award under G. L c. 150C, §10.
Massachusetts Community College Council v.
Massachusetts Bd. of Higher EducJRoxbury
Community College, 81 Mass. App. Ct. 554,
562-563, 965 NE.2d 217 (2012) (Massachusetts
Community College Council). We also conclude
that the Superior Court judgment must be reversed.

Background. On January 8, 2001, the college
hired Virgilio Fernando Acevedo as an assistant
professor, a tenure-track position, in the social
science department. The terms of his employment
were governed by the agreement, 1**3] which
covered full-time and part-time faculty and pro
fessional staff.'
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1 The agreement relevant to this case was
in effect from June 1, 2006, to June 30,
2009.

In 2004, the college promoted Acevedo from
assistant professor to associate professor. Aceve-
do's dean gave him an unsatisfactory evaluation for
the fall 2005 semester that the college later re
scinded and removed from his official personnel
file in March, 2007. On October 6, 2006, as pro
vided for in the agreement, the vice-president of
academic affairs notified Acevedo of his eligibility
for tenure consideration by the college's Unit
[*793] Personnel Practices Committee (tenure
review committee). The tenure review committee
ultimately voted to recommend a denial of tenure
for Acevedo.^ Again as provided inthe agreement,
the tenure review committee forwarded its rec

ommendation to higher administrative authorities,
including the president of the college, who rec
ommended to the college's board of trustees that
Acevedo be denied tenure; the board of trustees
accepted the recommendation in May of 2007. As
provided in the agreement when tenure is denied,
Acevedo received a terminal, one-year contract
extending from July 1, 2007, through June [**4]
30,2008.

2 The majority of the Unit Personnel
Practices Committee (tenure review com
mittee) voted to recommend denying tenure
to Acevedo on two separate occasions,
voting before the college rescinded the
dean's fall 2005 unsatisfactory performance
evaluation on March 5,2007, and then again
after that evaluation had been removed from

Acevedo's personnel file.

Acevedo grieved the decision to deny him
tenure, alleging the college acted arbitrarily and
capriciously in reaching its decision to deny tenure
and issuing a one-year terminal contract. The
grievance was not resolved in either ofthe first two
steps of the agreement's grievance procedure, and
the union thereafter filed a demand for arbitration

with the American Arbitration Association on be

halfofAcevedo. A mutually agreed upon arbitrator
held hearings on three days in the spring of 2009.

The arbitrator considered two questions that
the parties had agreed upon:

"1. Did the [college] violate the
Collective Bargaining Agreement by
the manner in which the Grievant,



Professor Virgilio Fernando Aceve-
do, was reviewed and considered for
tenure, denied tenure, and/or given a
terminal contract, which ended his
employment effective May 31,
1**51 2008?

"2. If so, what shall be the rem
edy?"

On July 30, 2009, the arbitrator issued her award.
She concluded "the tenure process that led to
[Acevedo's] receiving a terminal contract was se
riously flawed," and ruled that the college's actions
leading up to the denial of tenure and the issuance
of a terminal contract violated the bargained-for
terms of the agreement. As a remedy, the arbitrator
ordered the college immediately [*794] to rein
state Acevedo to his position as an associate pro
fessor with full seniority, benefits, and back pay,
and, thereafter, to form a new tenure review
committee composed of completely new members
and to conduct a new tenure evaluation process
based solely on the criteria set forth in the agree
ment. The arbitrator stated that she would retain

jurisdiction to resolve disputes between the parties
concerning the remedial section ofthe award.

On November 10, 2009, the union filed a
complaint in the Superior Court to confirm the
arbitration award pursuant to G. L c. 150C, § 10.
The college filed a motion to dismiss the action,
claiming that the court lacked subject matter ju
risdiction because the arbitrator's award was a

nonbinding award concerning the denial of tenure.
[**6] A Superior Court judge denied the motion
without prejudice. Thereafter, the college filed a
motion for judgment on the pleadings. After a
hearing, a different Superior Court judge (motion
judge) denied the college's motion and allowed the
union's motion to confirm the arbitration award.

Discussion. 1. Arbitration of tenure review

disputes under the agreement. To frame our dis
cussion we summarize the relevant provisions of
the agreement, which are contained in arts. X, XI,
and XIII.

Article X, entitled "Grievance Procedure," es
tablishes a three-step grievance procedure for res
olution of disputes under the agreement. Arbitra
tion, which is step three, is the subject ofart. 10.06.
It provides, in art. 10.06(A)(1), that "[t]he decision
or award ofthe arbitrator shall be final and binding
for the [union], the employee and the [college] in

accordance with applicable provisions of state
law." Article 10.06(C), concerning the arbitrator's
authority, provides in part: "Unless otherwise
provided in this Agreement, the arbitrator shall
have the authority to make a final and binding
award on any dispute concerning the interpretation
or application of this Agreement." As indicated at
the outset, [**7] art. 10.06(F) provides: "The
granting or failure to grant tenure shall be arbitra
ble but any award is not binding." It is followed by
art. 10.06(G), providing that "in making a decision,
the arbitrator shall apply the express provisions of
this Agreement and shall not alter, amend, extend
or revise any term or condition hereof"

[*795] Article XI, entitled, "Appointment
and Reappointment ~ Tenure," focuses specifi
cally on tenure in art. 11.03. Article 11.03(A)
provides that tenure may be granted by the college
on recommendation of the college's president, and
art. 11.03(C) sets out procedures for tenure review.
These include provision for the annual election ofa
tenure review committee by union members; the
direction that tenure review committee members

shall review "all relevant material within [the ten
ure candidate's] official personnel file and shall
forward recommendations for either tenure or a

one (1) year terminal appointment to the appro
priate Dean[s]"; the dean's obligation to review the
recommendations of the tenure review committee

and the immediate supervisor and forward his or
her own tenure recommendation to the president;
the president's obligation to review the dean's
recommendation [**8] and forward his or her
recommendation to the college's board of trustees;
and the direction that a recommendation for a

one-year terminal contract, which is to follow from
the president's recommendation of tenure denial,
be accompanied by a statement of reasons. (Art.
11.03.)

The final relevant article is art. XIII, entitled
"Evaluation." It first describes in art. 13.01 the

objectives of evaluations, which include providing
"a basis upon which decisions shall be made con
cerning the reappointment, promotion ... tenure ..
. and termination, dismissal and discipline of a unit
member." Article 13.02 then sets out a series of

specific criteria to govern faculty evaluations,
which are to "be uniformly applied."

The college argues that under the plain terms
ofthe agreement, the arbitrator's award in this case
was nonbinding because art. 10.06(F) renders an
award concerning the "failure to grant tenure . . .
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[to be] not binding." The Appeals Court agreed.
Massachusetts Community College Council, 81
Mass. App. Ct. at 561-563. We approach the issue
from a slightly different perspective. Under the
agreement, it is up to the arbitrator to interpret its
terms.^ But whether a party has agreed [**9] to
binding arbitration ofa particular dispute is always
a question for the court. See, e.g.. Commonwealth
V. Philip Morris Inc., 448 Mass. 836, 843-844, 864
N.E.2d 505 (2007); Local 1710, Int'l Ass'n ofFire
Fighters AFL-CIO v. Chicopee, 430 Mass. 417,
420-422, 721 N.E.2d 378 (1999) [*7961 (Local
1710), abrogated in part on other grounds by
Massachusetts Highway Dep't V. Perini Corp., 444
Mass. 366, 373 n.lO, 376 n.ll, 828 N.E.2d 34
(2005). See also Falmouth Police Superior Offic
ers Ass'n V. Falmouth, 80 Mass. App. Ct. 833, 838,
957N.E.2d 1107 (2011) ("questions of'substantive
arbitrability,' that is, whether a particular question
falls within the scope of the agreementto arbitrate,
are typically reserved for courts, not arbitrators
Whether given parties have agreed to arbitrate a
dispute is a matter of contract interpretation and,
thus, is normally for the court to decide" [citations
omitted])."

3 See art. 10.06(C) of the agreement,
quoted in the text, supra.
4 In each of the cases cited in the text,
supra, the court discussed whether the par
ties had agreed to arbitrate a particular dis
pute without making any express distinction
between binding and nonbinding arbitra
tion. However, it is clear that the arbitration
procedure involved in each case [**10]
was a binding one. See Commonwealth v.
Philip Morris Inc., 448 Mass. 836, 841, 864
N.E.2d 505 (2007); Local 1710, Int'l Ass'n
ofFire Fighters AFL-CIOv. Chicopee, 430
Mass. 417, 418-419, 721N.E.2d378 (1999)
(Local 1710); Falmouth Police Superior
Officers Ass'n v. Falmouth, 80 Mass. App.
Ct. 833, 836-837, 957 N.E.2d 1107 (2011)
(Falmouth). That binding arbitration was
the issue makes sense, of course, given that
one of the most significant hallmarks of
binding arbitration is the exceptionally lim
ited nature ofjudicial review available. See
Falmouth, 80 Mass. App. Ct. at 836-837y
and cases cited. See School Comm. ofBos
ton V. Boston Teachers Union, Local 66,
AFL-CIO, 378 Mass. 65, 69, 389 N.E.2d
970 (1979). Accordingly, the question
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whether a party has agreed to binding arbi
tration ofa particular dispute is critical.

In this case, there is no question that in art.
10.06(F), the college agreed to nonbinding arbi
tration of disputes about tenure decisions. Rather,
the core question raised is whether the college
agreed to binding arbitration ofany aspects of such
tenure decisions, and more specifically, whether
the dispute presented here for arbitration ~ did the
college violate the agreement "by the manner in
which [Acevedo] was reviewed and considered
[**11] for tenure, denied tenure, and/or given a
terminal contract[?]" - was one that the college (as
well as the union) had agreed would be subject to
binding and fmal resolution by an arbitrator.

Based on the terms of the agreement and art.
10 in particular, we answer the question no. The
dispute before the arbitrator was an express con
cern about the college's "failure to grant tenure" to
Acevedo.^ Accordingly, as the college contends,
the [*797] dispute between the parties could be
the subject of arbitration, but not one of binding
arbitration.

5 Acevedo's grievance stated that "[t]he
college acted arbitrarily by denying me
tenure and issuing a one year terminal con
tract" (emphasis added). In substance, that
was the issue presented for arbitration, and
that is what the arbitrator decided: "[t]he
[college] violated the [agreement] by the
manner in which [Acevedo] was reviewed
and considered for tenure, denied tenure and
given a terminal contract" (emphasis add
ed).

The union challenges this view, arguing, as the
motionjudge concluded, that the arbitrator's award
was binding on the parties because it did not tread
on the substantive~ and concededly out-of-bounds
~ issue whether Acevedo should [**12] be
granted or denied tenure, but only concerned the
procedures employed by the college in reviewing
Acevedo's tenure application. As the union and the
motion judge point out, our cases have established
the principle that, while the decision whether a
particular teacher is entitled to tenure at a public
educational institution is a nondelegable responsi
bility of those ultimately responsible for the man
agement of the institution ~ whether a school
committee or the trustees of a public college —the
institution's managers may still bind themselves to
follow a setof defined procedures in making tenure



or other types ofnondelegable decisions, and those
procedures "may be the basis for an arbitrable
grievance." Higher Educ. Coordinating Coun-
cil/Roxbury Community College v. Massachusetts
Teachers Ass'n/Mass. Community College Coun
cil, 423 Mass. 23, 27-28, 666 N.EJd 479 (1996).
See Massachusetts Bd. of Higher Educ./Holyoke
Community College v. Massachusetts Teachers
Ass'n/Mass. Community College/National Educ.
Ass'n, 79Mass.App. Ct. 27, 32-34, 943N.E.2d485
(2011). See also, e.g.. School Comm. ofHolbrook
V. Holbrook Educ. Ass'n, 395 Mass. 651, 655, 481
N.E.2d 484 (1985)', School Comm. of W. Bridge-
water V. West Bridgewater Teachers' Ass'n, 372
Mass. 121, 124-125, 360 N.E.2d 886 (1977)',
[**13] School Comm. of Danvers v. Tyman, 372
Mass. 106, 113-114, 360 N.E.2d 877 (1977). But
this general principle has no bearing on this case;
the agreement's terms render it inapplicable. The
agreement certainly prescribes a set of procedures
to govern tenure review in art. 11.03 and, to a
lesser extent, art. XII. But in art. 10.06(F), the
agreement expressly and specifically circum
scribes the scope ofarbitration that is permitted for
disputes about tenure review: "[t]he granting or
failure to grant tenure shall be arbitrable but any
award is not binding." A reading ofart. 10.06(F) as
incorporating a distinction between substance and
procedure - [*798] as only applying to the ul
timate decision whether to grant or deny tenure,
and notthetenure review process aswell® ~ fails to
respect the comprehensive scope of the agree
ment's phrase, "[tjhe granting or failure to grant
tenure," and creates a dichotomy that the phrase
simply does not support.' That the parties and ar
bitrator in this case framed the dispute as con
cerned with "the manner in which" (emphasis
added) Acevedo was "denied tenure" does not
change the fact that at bottom, the denial of~ or in
the words of art. 10.06(F), the "failure to grant"
[**14] ~ tenure was the issue.

6 The union argues for an even more re
fined construction, asserting that art.
10.06(F) is designed to allow "a grievant to
submit to nonbinding arbitration the ques
tion of whether the [cjollege should have
granted tenure (or possibly denied tenure to
another) based on a comparison between the
grievant's personnel record and the records
of faculty who were granted tenure." As the
Appeals Court noted, see Massachusetts
Community College Council v. Massachu
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setts Bd. ofHigher Educ., 81 Mass. App. Ct.
554, 562 n.l7, 965 N.E.2d 217 (2012), the
union offers no record or other support for
this interpretation, and we have found none.
7 We note that the arbitrator did not dif

ferentiate between the procedure and sub
stance associated with the tenure review

process in her award.

In sum, the terms of the agreement persuade us
that the college and the union did not agree to
binding arbitration of any aspect of a tenure denial
determination, and therefore did not agree to
binding arbitration ofthe Acevedo grievance.®, ®

8 Our conclusion is not inconsistent with

the arbitrator's award. Although the college
indicated at the start of the arbitration its

position that any award in this case would
[**15] not be binding, the college was
willing to proceed with the arbitration, as
indeed it was obligated to do under art.
10.06(F). Whether the result of such an ar
bitration is to be binding or nonbinding is a
separate question, one that an arbitrator
need not necessarily address, and in this
case, did not: the arbitrator's award nowhere
references art. 10.06(F) or the issue of
binding versus nonbinding awards.
9 Because we decide that the arbitrator's

award was nonbinding, we need not reach
the college's argument that the award in
truded on the nondelegable authority and
responsibility that the college's administra
tors and trustees hold with respect to tenure
decisions. See G. L. c. 15A, § 22 (c). See
also Higher Educ. Coordinating Coun-
cil/Roxbury Community College v. Massa
chusetts Teachers Ass'n/Mass. Community
College Council, 423 Mass. 23, 29-30, 666
N.E.2d 479 (1996); Massachusetts Bd. of
Higher Educ./Holyoke Community College
V. Massachusetts Teachers Ass'n/Mass.

Community College/National Educ. Ass'n,
79 Mass. App. Ct. 27, 32-34, 943 N.E.2d
485 (2011).

2. Judicial review of the award under G. L. c.

150C. The union takes the position that we should
not consider any aspect [*799] of the merits in
this case, because the college [**16] failed to
challenge the arbitrator's award by initiating an
action under G. L. c. 150C, §11, within the thir
ty-day time frame prescribed by § 11 (b),^^ for



doing so, and therefore, allowance of the union's
motion to confirm the award was required as mat
ter of law under G. L c. 150C, § JO.

10 General Laws c. 150C, § 11 (b), pro
vides in relevant part: "An application [to
vacate an arbitration award] under this sec
tion shall be made within thirty days after
delivery of a copy of the award to the ap
plicant "
11 Section 10 ofG. L. c. 150C provides:
"Upon application of a party, the superior
court shall confirm an award, unless within
the time limits, hereinafter imposed grounds
are urged for vacating, modifying or cor
recting the award, in which case the court
shall proceed as provided in [G. L c. 150C,
§§ 11 and 72]."

We disagree. Collective bargaining agree
ments for public employees, including the agree
ment here, are authorized and governed by G. L. c.
150E. Pursuant to G. L c. 150E, § 8, public em
ployers and employees are authorized to include in
a collective bargaining agreement a grievance
procedure "culminating in final and binding arbi
tration to be invoked in the event of [**17| any
dispute concerning the interpretation or application
of [the collective bargaining] agreement." This
same section further provides that "binding arbi
tration hereunder shall be enforceable under the

provisions of [G, L, c. 150C\." Reading G. L. c.
150E, § 8, and G. L c. 150C, §§ 10 and 77, to
gether, we understand the provisions of 70 and
77 to become relevant and available to a public
employer or union only with respect to a binding
arbitration award. Indeed, the plain import of the

words used in §§ 10 and 77 leads to the same
conclusion: it makes no sense for the Superior
Court to be asked to "confirm an award" (G. L. c.
150C, §10) or, alternatively, to "vacate an award"
(G. L c. 150C, §11) that the parties have agreed is
not binding on them. See Perry v. Commonwealth,
438 Mass. 282, 285, 780N.E.2d53 (2002) (reading
statutory language in "commonsense manner");
Acme Laundry Co. v. Secretary ofEnvtl. Affairs,
410 Mass. 760, 777, 575 N.E.2d 1086 (1991)
(same); Kramer v. Zoning Bd. ofAppeals ofSom-
erville, 65 Mass. App. Ct. 186, 191-192, 837
N.E.2d 1147 (2005) (same). Accordingly, we agree
with the Appeals Court that because the arbitrator's
award was a nonbinding one, the college was not
obligated to apply under G. L. c. 150C, § 77,
1**181 to [*800] vacate the award within thirty
days of its receipt to avoid being bound by it, and
concomitantly, the union was not entitled to have
the award judicially confirmed and enforced pur
suant to c. 150C, §§ 10 and 7J.'̂ See Massachu
setts Community College Council, 81 Mass. App.
Ct.at559 nn.l2& 13, 563.

12 General Laws c. 150C, § 13, provides
in part: "Upon the granting of an order
confirming, modifying or correcting an
award, judgment or decree shall be entered
in conformity therewith and shall be en
forced as any other judgment or decree."

Conclusion. We reverse the judgment of the
Superior Court confirming the arbitration award,
and remand the case to the Superior Court for entry
ofa judgment ofdismissal.

So ordered.
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OPINION

[*909] [**840) The Cambridge Public
Health Commission (Commission) appeals from a
judgment that declares the Commission subject to
G. L c. 32B, § 9E^ and from a permanent injunc
tion that requires the Commission to pay the same
subsidiary health insurance rate for its Massachu
setts Nurses Association [*910] (MNA) retirees
who are members of the Cambridge Retirement
System (CRS) as the city ofCambridge (city) does
for its own retirees. We vacate the declaratory
judgment and permanent injunction, and a judg
ment shall enter declaring that the Commission is
not subject to G. L. c. 32B, § 9E.

1. Background. In 1996, the Legislature en
acted comprehensive legislation abolishing the
Cambridge Department of Health and Hospitals
(CDHH) and creating the Commission, "a body
politic and corporate" and "public instrumentality"
exercising an "essential public function," St. 1996,
c. 147 (c. 147), § 4(a).^ The legislation also pro
vided that upon the effective date every employee
ofthe CDHH (including MNA members)

"shall become an employee of,
and shall be transferred to, the
[CJommission without any loss of
accrued rights to holidays, sick leave,
vacations [***2] or other benefits
of employment and, by such transfer
except as otherwise provided, such
employee's seniority, wages, salaries,
hours, working conditions, health
benefits, pensions and retirement al
lowances under law or contract shall

not be impaired; provided, however,
that thereafter each such employee
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shall perform his duties under the
direction, control and supervision of
the chief executive officer [of the
Commission]."

St. 1996, c. 147, § 6(f).

2 The legislation provides that the Com
mission "shall not be subject to the super
vision of any other department, commis
sion, board, bureau, agency or officer of the
city except to the extent and in the manner
provided by this act." St. 1996, c. 147, §
4(a).

Similarly, every CDHH employee who was a
member of the CRS under G. L. c. 32 [**841]
prior to the merger continued to be a member ofthe
CRS and "subject to the laws applicable thereto."
St. 1996, c. 147, § 6(g).

Subsequent to the merger, the Commission
paid ninety percent of the group health insurance
premiums of its retirees, including its MNA
member nurses. In 2010, the Commission an
nounced that it intended to reduce from ninety
percent to fifty percent its subsidiary health in
surance contribution [***3] rate for all of its
employees retiring after August 31, 2010.^

3 The city, which had adopted G. L. c.
32B, § 9Ey had been paying ninety percent
of its retirees' monthly health insurance
premiums. The city has since reduced its
contribution to eighty-five percent for indi
viduals retiring on or after October 1, 2009.

The MNA sought a declaration that under c.
147 the Commission may not adopt a different
subsidiary health insurance rate for its retired em
ployees than the city. The Commission moved to
dismiss, contending that c. 147 did not require
what the MNA sought, and that it is not a political
subdivision under G. L c. 32B and had not "ac

cepted" its terms. A Superior Court judge denied
the Commission's motion and granted the MNA
the declaratory and injunctive relief sought.

2. Discussion. At issue is whether c. 147 re

quires the Commission to contribute to the health
insurance of retiree MNA members who became

Commission employees by operation of law in
1996 at the same rate as the city contributes to its
retirees. We conclude that the Commission is not



required to do so under c. 147 or in conjunction
with a L c. 32B.^

4 Indeed, the Commission is not bound
by those statutes to contribute [***4] to
the group health insurance premiums of its
retirees at all.

[*91IJ The provisions of G. L c. 32, gov
erning pensions, and G. L c. 32B, concerning
health insurance coverage, are "cognate statutes,
but statutes that nevertheless consider separate and
distinct subjects Pensions and health insurance
coverage are fundamentally different in nature."
Larson v. School Comm. ofPlymouth, 430 Mass.
719, 724, 723 N.E.2d497 (2000). A pension is "an
earned benefit which cannot be taken away." Ibid.
Health insurance coverage is "an unearned benefit,
no different in concept from holidays, future sick
leave, or other similar benefits." Ibid. As an un
earned benefit, health insurance, like "wages,
hours . . . and . . . other terms and conditions of

employment" is subject to mandatory collective
bargaining between public employers and public
employees. School Comm. of Medford v. Labor
Relations Commn., 8 Mass. App. Ct. 139, 140, 392
N.E.2d 541 (1979) (citation omitted).

Under G. L. c. 32B, ^ P, a retiree bears the full
cost of his health insurance premium unless the
"municipality" has accepted the more generous
provisions of G. L. c. 32B, ^ or ^ 9E. See G. L
c. 32B, § P; Yeretsky v. Attleboro, 424 Mass. 315,
316 n.4, 317, 676 N.E.2d 1118 (1997) [***5]
(utilizing term "municipality" for all political sub
divisions mentioned in G. L. c. 32B). If the mu
nicipality accepts § 9A, it pays fifty percent of the
retiree's health insurance premium; if it accepts ^
9E, then the municipality may elect to pay "a sub
sidiary or additional rate" greater than fifty percent
of health insurance premiums to its retirees. G. L.
c. 32B, § 9E, inserted by St. 1968, c. 100, § 2.

We need not resolve whether the Commission

is an entity that even has the power to accept G. L.
c. 32B because, unlike the city, the Commission
has never [**842] formally accepted its provi
sions.^ Without explicit acceptance, G. L. c. 32B is
not applicable to the Commission. See Jenkin v.
Medford, 380 Mass. 124, 126-127, 401 N.E.2d845
(1980). To the extent the MNA argues that the
Commission is bound by the retiree health insur

ance provisions of G. L. c. 32B, such obligation
must arise, if at all, from the provisions of c. 147.
We discern nothing in c. 147 that imposes any
obligation upon the Commission to provide health
insurance benefits to its retirees who were city
employees at the time of merger at the same rate as
the city. Indeed, the tenor and intent of c. 147 are
otherwise.

5 The Commission argues [***6J
strenuously that it does not fit within any of
the listed categories that may accept G. L. c.
32B. Nor does that statute provide a mech
anism for a "body politic and corporate"
such as the Commission to accept its provi
sions.

Simply summarized, the "shall not be im
paired" language in c. 147, § 6(f), speaks to a
bundle of rights, some durable and others not. The
pension rights of all CDHH employees who pre
viously were members of the CRS and became
employees of the Commission carried over, as the
legislation expressly provided so. See c. 147, §
6(g). Other rights and benefits, including salaries,
health insurance, and other unearned benefits sur
vived only for a defined period of time after the
merger and remained the subject of future collec
tive bargaining. The Commission remained free to
negotiate these benefits on its own terms. See c.
147, § 6(b) (Commission not subject to supervision
ofcity except to extent and manner provided), 6(f)
(rights and obligations under existing collective
bargainingagreements assumed and imposed upon
Commission and remain in effect for ninety days
after implementation or until new agreement
reached).

The declaratory judgment and permanent in
junction contained [***7] in the order [*912]
dated July 1, 2011, are vacated,^ a judgment shall
enter declaring that the Commission is not subject
to G. L. c. 32B, § 9E, and the complaint is other
wise dismissed.

6 Because the declaratory judgment and
permanent injunction rest upon an errone
ous view ofthe law, we need not address the
Commission's arguments regarding the in
junction's overbreadth.

So ordered.
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OPINION

[**541] [*729] TRAINOR, J. The de
fendant, the town of Billerica (town), appeals from
the denial of its motion for summary judgment on
this suit brought under the Massachusetts Tort
Claims Act (MTCA). In its motion for summary
judgment, the defendant argued that it is immune
from suit under G. L. c. 258, § 10(b) and (j), as
appearing in St. 1978, c. 512, § 15, and immune
from liability under the recreational use statute, G.
L c. 21, § 17C(a), asappearing inSt. 1998, c.268.^
The judge denied [*730] the motion, citing
"[g]enuine issues of material fact as to, inter alia,
causation and . . . degree of discretion, if any, on
the part of those in charge of maintaining the pub
lic property in question." For the reasons that fol
low, we reverse the order.
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2 Although this appeal is interlocutory,
the MTCA issues are properly before us
under the doctrine of present execution. See
Brum V. Dartmouth, 428 Mass. 684,
687-688, 704 N.K2d 1147 (1999); [***2]
Kent V. Commonwealth, 437 Mass. 312,
316, 771 N.E.2d 770 (2002). The doctrine
does not apply to the recreational use stat
ute. See Marcus v. Newton, 462 Mass. 148,
152-153, 967 N.E.2d 140 (2012). Never
theless, we exercise our discretion to con
sider the recreational use issue, even though
the town lacks the right to appeal it at this
stage, because the matter is fully briefed and
the issue is one of public importance. See
Boxford V. Massachusetts Hy. Dept., 458
Mass. 596, 601 n.l3, 940 N.E.2d 404
(2010).

Background. We begin with a summary of the
undisputed facts. The Kids Konnection playground
in the town abuts the outfield fence of a little

league baseball field. The playground is protected
from flying baseballs by a high net supported by
telephone poles. The net did not extend far enough
toward right field to protect an area of the play
ground that contained a stage and picnic tables.^
Both the playground and the baseball field were
town property and were open to the public for use
free ofcharge.

3 The parties dispute whether the stage
area was actually part of the playground.
Because all facts are to be construed in favor

ofthe nonmoving party, we will assume that
the stage area was part ofthe playground.

On August 23, 2007, Carol [***3] Moore
(Carol) brought her four year old daughter Shan-



non to the Kids Konnection playground.'' There,
Carol met her friends Vickie Stagliola and Angela
Sargent, who brought their children to the play
ground as well. At the same time, several teenage
boys were playing "home run derby" on the base
ball field. The goal ofthe game was to hit baseballs
over the fence, and Stagliola had seen a baseball hit
the netting earlier that day.

4 We use first names to avoid confusion.

Shannon and a playmate went to the unpro
tected stage area to pick flowers. [**542] One of
the boys hit a home run toward the stage area. After
the ball cleared the fence, he heard a loud noise and
then a little girl crying.^ Herushed tothe area tosee
what had happened. An unidentified parent in
formed Carol that a little girl was crying and had
been hit by a baseball. The ball [*731] had
struck Shannon in the head, and she suffered se
rious injuries as a result.

5 The boy who hit the ball had not seen
anyone in the stage area before he hit the
ball.

Carol, as Shannon's mother and next friend,
sued the town. The town claimed immunity and
moved for summary judgment. The judge denied
the motion, and the town appeals.

Discussion. "We review the [***4] denial of
a summary judgment motion de novo, to determine
'whether, viewing the evidence in the light most
favorable to the nonmoving party, all material facts
have been established and the moving party is
entitled to a judgment as a matter of law.*" An
derson V. Gloucester, 75 Mass. App. Ct. 429, 432,
914 N.E.2d926 (2009), quoting fromAugat, Inc. v.
Liberty Mut. Ins. Co.. 410 Mass. 117, 120, 571
N.E.2d 357 (1991) (citation omitted).

1. Immunity under § 10(1). The town claims
that it is immune from suit under G. L. c. 258, §
10(j), because Carol's claim is nothing more than
an allegation that the town failed to prevent harm
to her daughter. Carol counters that the town
should not be immunized because this claim falls

within the enumerated exception of negligent
maintenance of public property. See G. L. c. 258, §
100)(3).

Section 10(j) provides that the limited waiver
of sovereign immunity under the MTCA shall not
apply to
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"any claim based on an act or
failure to act to prevent or diminish
the harmful consequences of a con
dition or situation, including the vi
olent or tortious conduct of a third

person, which is not originally
caused by the public employer or any
other person acting on behalf of the
public employer."

The [***5] principal purpose of this provision is
"to exclude liability for 'an act or failure to act to
prevent or diminish' certain 'harmful consequenc
es."' Brum V. Dartmouth, 428 Mass. 684, 692, 704
N.E.2d 1147 (1999), quoting from § 10(j). "Thus,
there is immunity in respect to all consequences
except where 'the condition or situation' was
'originally caused by the public employer.'" Ibid.
"[I]mmunity under § 10(1) is not restricted to those
claims arising from the violent or tortious behavior
of third persons." Jacome v. Commonwealth, 56
Mass. App. Ct. 486, 489, 778N.E.2d 976 (2002).

The Brum and Jacome cases are instructive. In

Brum, a high [*732] school principal was aware
that a group of individuals might come to the
school to attack a particular student, but neither the
principal nor any other school officials took any
precautions. Brum, supra at 686-687. When the
assailants came to the school, they proceeded
unimpeded to a second-floor classroom and
stabbed the student to death. Id. at 687. Neverthe

less, the Supreme Judicial Court held that the town
was immune under § 10(j) for its failure to prevent
the killing. Id. at 696.

This court reached a similar conclusion in

Jacome. There, a group of teenagers went to the
beach to [***6] swim, but the lifeguards stopped
them because water conditions were unsafe.

Jacome, supra at 488. The group returned when
the lifeguards were gone (but at a time when the
lifeguards were still supposed to be on duty) and
went in the [**543] water. Ibid. A riptide pulled
one of the group (Wilson) under, and he drowned.
Ibid. We held that the Commonwealth could not be

liable because it was immune under § 10(1):

"Had the public employees acted
differently, e.g., had the beach been
closed, had conspicuous warning
signs been posted, had lifeguards
remained on duty until 6:00 P.M., it
is possible that the tragedy might



have been averted. But the very
statement of these possibilities
demonstrates why this claim is
barred by § lOQ), They are all ex
amples of ways in which the public
employees might have prevented the
harm to Wilson, and consequently
they fall within the immunity from
suit in such circumstances that the

Legislature has preserved" (emphasis
in original).

Id. at 490.

The situation here is the same as those in Brum

or Jacome. Certainly, the town could have pre
vented the injury to Shannon. It could have ex
tended the netting, posted warning signs, or erected
fencing to prevent young children [***7] from
wandering into the stage area. Those, however, are
just "examples of the ways in which the public
employees might have prevented the harm." Ibid.
There is potentially an infmite list of possible
preventive actions that public employees could
have taken in any situation. It is almost impossible
to imagine an injury that could not have been
prevented, so the failure to undertake such actions
cannot be the basis of defeating the town's im
munity under § 10(1).

[*733] Carol argues, however, that the town
is not entitled to § 10(j) immunity because the
town's actions in this case fall within the enumer

ated exception for "negligent maintenance of pub
lic property." See G. L c. 258, § 100)(3).^ Carol
contends that "maintenance" within the statute

includes the act of keeping an area in safe condi
tion. According to Carol, the failure to protect
small children from the risk of errant baseballs,
either by failing to post warning signs or erecting a
barrier, constitutes negligent maintenance. We
disagree.

6 The exception provides that § 10(j)
immunity shall not apply to "any claim
based on negligent maintenance of public
property." G. L. c. 258, § 10(j)(3).

The statute does not define "maintenance"
[***8] or "maintain," so we look to "its generally
accepted plain meaning." Allen v. Boston Redev.
Authy., 450 Mass. 242, 256, 877 N.E.2d 904
(2007). "Maintain" is defined as "to keep in an
existing state (as of repair, efficiency, or validity):
preserve from failure or decline." Merriam Web

ster's Collegiate Dictionary 749 (11th ed. 2005).
plain definition assumes that what is to be main
tained has already been constructed. The few cases
that have addressed § 10(j)(3) seem to adopt that
assumption. See Greenwood v. The Easton, 444
Mass. 467, 474-475, 828 N.E.2d 945 (2005) (by
placing telephone poles as parking lot barriers, the
town had a duty to maintain them in a safe condi
tion and that duty included properly anchoring
them); Twomey v. Commonwealth, 444 Mass. 58,
64, 825 N.E.2d 989 (2005) {§ J0ljJ[3fs mainte
nance exemption bolstered the court's conclusion
that the statute requiring the Commonwealth to
"erect and maintain" traffic signs, G. L c. 85, § 2,
encompassed a duty to ensure that the stop sign
was visible to motorists); Rodriguez v. Cambridge
Hous. Authy., 59 Mass. App. Ct. 127, 136-137, 795
N.E2d 1 (2003), Rodriguez., 443 Mass. 697, 823
N.E.2d 1249 (2005) (where residents were prohib
ited from changing the locks, the authority's
maintenance obligation included [***9] changing
the locks after receiving notice of a lost key). The
maintenance of a playground envisions [**544]
the general upkeep of the playground's equipment
and grounds, not preventing all risks of danger to
its visitors. Stretching the definition of "mainte
nance of public property" to require the town to
extend the netting, erect a barrier, or post warning
signs would effectively swallow the immunities
provided by § 100), rendering [*734] them en
tirely barren and ineffective.' See Neffv. Commis
sioner of the Dept. of Industrial Accidents, 421
Mass. 70, 75-76, 653 N.E.2d 556 (1995). Accovd-
ingly, we do not believe that § 10(j)(3) applies to
the facts of this case.

7 Before the enactment of § 10(i), the
cases interpreting G. L. c. 258, § 10(b), dis
tinguished between building a fence and
maintaining an already-erected fence. See
Tryon v. Lowell, 29 Mass. App. Ct. 720,
724, 565 N.E.2d 456 (1991) ("whether or
not in a particular situation a decision to
erect a fence is discretionary, the mainte
nance of or failure to maintain a fence after

its erection does not entail a discretionary
function").

The injuries to Shannon were not caused by the
town's negligent maintenance of the playground.
This case is therefore controlled by the reasoning
[***10] set forth in Brum and Jacome, and because
the theories advanced by Carol were based on the
town's failure to prevent or diminish the injuries.
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the town must be held immune from suit under §

lOO)-

8 Because the town is immune from suit

under § 10(j)^ we need not address the par
ties' arguments under § 10(b), which im
munizes the government from suit over its
discretionary functions. We note that while
the decision to build a fence or barrier is

ordinarily a discretionary function immun
ized under § 10(b), see Barnett v. Lynn, 433
Mass. 662, 664, 745 N.K2d 344 (2001)\
Alter V. Newton, 35 Mass. App. Ct. 142,
146-147, 617 N.E.2d 656 (1993), the same
immunity does not necessarily apply to
other cautionary steps, such as posting a
warning sign. See Alter, supra at 147.

2. Recreational use statute. Because it is un

disputed that Carol, Shannon, and the teenage boys
were engaged in recreation and were not charged a
fee for use of the town-owned baseball field and

playground, the town is also immune from liability
if it did not engage in "wilful, wanton, or reckless
conduct."^ G. L c. 21, § 17C. See Ali v. Boston,
441 Mass. 233, 238-239, 804 N.E.2d 927 (2004);
Dunn V. Boston, 75 Mass. App. Ct. 556, 562, 915
N.E.2d 272 (2009). We conclude that, as a matter
[***11] of law, the town's actions (or inactions)
regarding the playground were not wilful, wanton,
or reckless. Therefore, the town enjoys immunity
from liability under the recreational use statute.

9 Having decided that the town is im
mune, the recreational use question is moot.
We exercise our discretion to decide the

question, however, because the "issue[] [is]
significant and ha[s] been fiilly briefed and
it is in the public interest to do so." Doe v.
Police Commr. of Boston, 460 Mass. 342,
343 n.3, 951 N.E.2d 337 (2011). See
Newspapers of New England, Inc. v.
Clerk-Magistrate of the Ware Div. of the
Dist. Ct. Dept., 403 Mass. 628, 629 n.4, 531
N.E.2d 1261 (1988), cert, denied, 490 U.S.
1066, 109 S. Ct. 2064, 104 L. Ed 2d 629
(1989); Commonwealth v. Cory, 454 Mass.
559 560 n.3, 911 N.E.2d 187 (2009). See
also note 2, supra.

[*735] Sandier v. Commonwealth, 419
Mass. 334, 644 N.E.2d 641 (1995), defines what
constitutes reckless conduct under the recreational
use statute.
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"Reckless failure to act involves

an intentional or unreasonable dis

regard of a risk that presents a high
degree of probability that substantial
harm will result to another. The risk

of death or grave bodily injury must
be known or reasonably apparent,
and the harm must be a probable
consequence of the defendant's elec
tion to run [***12] that risk or of
his failure reasonably to recognize
it."

Id. at 336 (citation omitted). In Sandier, the plain
tiff suffered [**545] serious injuries from a
bicycle crash that was caused by hitting an un
covered drain in an unlit tunnel. The Common

wealth's employees responsible for maintaining the
tunnel knew (and had known for a while) that the
drain cover was missing and that the lights were
out. Id. at 337-338. After citing a litany of cases
where recklessness was found, id. at 339 n.4, the
Supreme Judicial Court concluded that the Com
monwealth's failure to remedy the defects of this
tunnel was not wilful, wanton, or reckless behav
ior. Id. at 338-340. Therefore, even though the
employees "did not respond reasonably," "the de
gree of the risk of injury . . . [did] not meet the
standard that we have established for reckless

ness." Ma/m

Carol argues that the town met the recklessness
standard because it knew ofthe danger of baseballs
entering the playground area, as evidenced by in
stalling a net between the field and the play
ground.'" While that may be true, the failure to
extend the netting, erect a barrier, or post warning
signs by the stage area does not rise to reckless
conduct. The risk [***13] that a child in the stage
area would be hit by a ball does not "present[] a
high degree of probability that substantial harm
will result to another." Id. at 336. Nor is "[t]he risk
of death or grave bodily injuiy . . . known or rea
sonably apparent." Ibid. The facts here simply do
not approach the level of behavior that is required
to [*736] allow this case to go before a jury. We
therefore conclude that, as a matter of law, the
town was not wilful, wanton, or reckless for failing
to prevent the injuries to Shannon.

10 Carol also argues that the determina
tion of recklessness should be left to the

jury. We note that Sandier came to the Su
preme Judicial Court on appeal from the



denial of the Commonwealth's motion for

directed verdict. Sandier, supra at S54'335.
Even after the jury found liability, the court
still held that the Commonwealth's behavior

could not be reckless as a matter of law.

Conclusion. The order denying the town's
motion for summary judgment is reversed. A new
order is to enter allowing the town's motion for
summary judgment.

So ordered.
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Edward J. Noonan filed his petition with the
Appellate Tax Board one day after the expiration
ofthe three-month period provided by G. L. c. 59, §
65. The Appellate Tax Board dismissed his appeal
as untimely, and this appeal followed.

We see no error in the dismissal. Noonan ar

gues that because the Governor declared a "state of
emergency" under the Massachusetts Civil De
fense Act, St. 1950, c. 639, § 5, as amended by St.
1968, c. 579, § 2, covering Springfield during the
pendency of the appeals period, the appeals period
itself must be extended by the number ofdays that
the state of emergency existed. Noonan relies on
Carstensen v. Zoning Bd. of Appeals of Cam
bridge, 11 Mass. App. Ct. 348, 416 N.E.2d 522
(1981). In that case, the time for the filing of the
appeal expired on February 9, 1978, during a state
of emergency proclaimed by the Governor due to
the blizzard of 1978. Id. at 351-352. This court

held that each day of the state of emergency was
properly excludable from the length of time for
appeal. Ibid. Consequently, the notice of appeal
filed after the expiration of the thirty-day [*2]
limit was nonetheless deemed timely filed. See
ibid. Carstensen does not stand for the proposition
that all formally declared states of emergency re
quire the exclusion of the days they are in effect



from the calculation ofjudicial, regulatory, or other
legally determined periods for the filing of legally
operative documents. As the court explained, each
executive order declaring a state of emergency
must "be read in conjunction with St. 1950, c. 639,
§ 8A, which provides that any general law, ordi
nance or by-law inconsistent with any promulga
tion issued under the act 'shall be inoperative while
such order or... regulation is in effect.'" Id. at 351
n.8. Even assuming it was not relevant to the de
cision in Carstensen that (unlike this case) the ap
peals period actually expired during the state of
emergency, the circumstances in this case are eas
ily distinguished from those in Carstensen. There,
the executive order declaring the state of emer
gency "suspended virtually all business and gov
ernment between February 7, 1978, and February
12, 1978." Ibid. It was this aspect of the executive
order with which the court found the running ofthe
statutory appeals period inconsistent.

In this [*3] case, the declaration of a state of
emergency, triggered by the very serious touch

down of tornadoes in the western and central parts
of the Commonwealth, did not suspend any busi
ness or government operations. Noonan notes that
the Governor's office issued "tweets"' urging
drivers to "stay off the roads" and instructing
nonemergency personnel in designated counties
not to report to work on June 2, 2011. Even if one
or both of these tweets were construed as executive

orders pursuant to the Civil Defense Act, the run
ning of the appeals period is not inconsistent with
either of them.

1 A "tweet" is a short message published
on Twitter, a social-networking service, that
allows users to post pithy messages and read
the tweets of others.
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OPINION BY: FECTEAU

OPINION

[*3761 1**1233] FECTEAU, J. The
plaintiff, the city manager of the city of Worcester
(city), appeals from a judgment of the Superior
Court allowing the defendant's motion to confirm
an arbitration award. After hearing, the arbitrator,
having found that a police officer's actions were
reasonable and did not justify his termination "for
cause," ordered the city to reinstate and make
whole the officer, who had been terminated for
actions that the city alleged constituted gross
misconduct. The plaintiff contends that the arbi
trator's decision infringes on the city's managerial
prerogative and otherwise violates public policy by
requiring the city to [*377] retain an officer who
(i) violated three teenagers' constitutional rights
and (ii) engaged in felonious conduct by assaulting
the teenagers without cause. The plaintiff
[**1234] also argues that the arbitrator exceeded
his authority under the applicable collective bar
gaining agreement (CBA) by improperly inter
preting [***2] and applying various statutory,
regulatory, and other administrative rules incor
porated therein. The judge was not persuaded that
the arbitrator's decision to reinstate the officer

amounted to a violation of public policy and con
firmed the arbitration award. We affirm.

Background. From the arbitrator's decision we
draw the following facts, in summary fashion. On
the evening of April 7, 2007, Worcester police
Officer David Rawlston, who was on injury leave
and in his home on Tory Fort Lane in Worcester
with his wife and child, received a telephone call
from his neighbors informing him that they had
seen three unidentified teenagers lurking about his
house and his driveway, looking into his automo
biles, and moving toward his backyard. Rawlston
retrieved his department-issued handgun and a
flashlight. After searching the interior ofhis house,
Rawlston met his neighbors outside in his drive
way, where they pointed out several teenagers a
few houses up the street and identified those indi
viduals to Rawlston as the ones they had earlier
seen outside Rawlston's home. The teenagers then
began walking back down the street toward
Rawlston, and as Rawlston attempted to illuminate
them with his [***3] flashlight, they "fanned out"
so that they could not all be seen at the same time.
Based on his training and experience, Rawlston
perceived the oncoming teenagers as a threat to
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himself and his neighbors; he raised his gun, iden
tified himself as a police officer, and ordered the
teenagers to drop to the ground and lie on their
stomachs. The teenagers complied. As Rawlston
was securing one ofthe teenagers, he inadvertently
hit the teenager in the back of the head with his
revolver. He may also have kicked, presumably
inadvertently, another ofthe teenagers. There were
no injuries. At that point, the police arrived, having
been summoned earlier by the neighbors. The ad
ditional officers interviewed the teenagers and
released them.

Rawlston grieved the termination decision as
authorized by the then-operative CBA, which al
lowed for an employee's election [*378] be
tween arbitration and a hearing before the civil
service commission under G. L c. 31. The arbi

trator, in a lengthy and thorough decision, disa
greed with every general fact and legal conclusion
of significance on which the decision to terminate
Rawlston was based.^ Among other things, the
arbitrator concluded that the teenagers lied about
[***4] why [**1235] they were in the residen
tial area and that they intended mischief; that
Rawlston reasonably feared for his and his neigh
bors' safety when the teenagers "fanned out"; that
Rawlston had good cause to draw his weapon; that
Rawlston's hitting one teenager in the back of the
head with his weapon and possibly kicking another
were accidental and resulted in no injuries; that
Rawlston did not use unnecessary force or assault
the teenagers; that Rawlston's stopping the teen
agers, ordering them to the ground, and searching
them was based on good cause suspicion; that
Rawlston never "lied" to his superiors and that the
superiors simply misunderstood his statements;^
and that, in short, the city did not [*379]
demonstrate that Rawlston engaged in misbehavior
or that there otherwise existed "good cause" for his
termination. As the arbitrator summarized:

"In conclusion, I am satisfied that
the evidence and testimony presented
to me warrant the conclusion that the

version of events advanced by Of
ficer Rawlston and supported by
other witnesses should be accepted. I
am further satisfied that Officer

Rawlston did not precipitate the
events of that confrontation, but ra
ther responded to the provocative
movements [***5] of those three
individuals back down Tory Fort



Lane toward their victims. Officer

Rawlston, by virtue of those circum
stances, was denied the full spectrum
of equipment and image that is in
herent in the expectation of a con
tinuum offorce. I am satisfied that he

applied his scant resources in a rea
sonable manner given the fact that he
was outnumbered and had no reason

to believe that these persons had
engaged in merely a trespass. While
he had no proofof a felony, he had no
reason to rule out that option until an
investigation revealed otherwise.
Given the above, I am satisfied that
the City has failed to meet its burden
with respect to all alleged violations
of rules and regulations.

"My findings in this case are
substantially at odds with the find
ings of the Hearing Officer and,
hence, with the decision of the
[plaintiff] who adopted those find
ings. I am satisfied that there was not
just cause for the termination of Of
ficer Rawlston, and he is to be rein
stated with full back pay and bene
fits, less any and all outside earnings
or unemployment compensation."

2 The plaintiff, as appointing authority,
notified Rawlston of the following grounds
for the termination:

"You did not undertake

[***6] these actions for any
valid purpose; instead, you
sought to enforce your own
brand of neighborhood jus
tice. This is completely in
consistent with the public trust
bestowed upon you with your
appointment to the position of
police officer in the City of
Worcester. You utilized your
police training and service
weapon to threaten, detain and
assault these youths, and you
used your position as a police
officer to attempt to evade
responsibility for your ac

tions. You compounded your
mistake by giving untruthful
statements to the officers who

responded to this incident, and
you failed to give a truthful
and complete report in re
sponse to [the police chiefs]
order to you. . . . Based upon
the evidence presented at the
hearing and the facts found by
the Hearing Officer, I find that
you have engaged in serious
misconduct with respect to
your behavior towards the
three teenagers . . . and your
untruthful statements during
the investigation of that inci
dent. I find these offenses to

be so injurious to the public's
confidence in its police de
partment that they warrant
your discharge from em
ployment as a City of
Worcester police officer "

3 As to the city's claim of untruthfulness,
Rawlston's [***7] supervisor testified to
the effect that Rawlston told him that he

personally had seen the teenagers peering
into his windows and cars. Rawlston did not

so indicate in his own routine report, indi
cating instead that it was the neighbor who
saw the teenagers peering into the cars. The
arbitrator concluded that Rawlston's super
visor was mistaken, and that Rawlston did
not make the statement, attributing it to an
error in transmission of the neighbor's in
formation through the dispatcher to the re
sponding officers.

The matter then proceeded to the Superior
Court where, in a well-reasoned memorandum of
decision, the judge confirmed the award. In es
sence, the judge was not persuaded that the arbi
tration award "contravenes public policy" and in
vades managerial prerogative, observing that such
contentions rely upon assumptions that Rawlston,
in fact, engaged in serious misconduct toward the
teenagers on that night and then interfered with the
ensuing investigation by making untruthful state
ments [*380] - assumptions that were specifi
cally rejected by the arbitrator. Instead, the arbi
trator neither found, as a matter of fact, nor con
cluded, as a matter of law, that Rawlston had en-
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gaged in misconduct. [***8] Accordingly, in
confirming the arbitration award, the judge con
cluded, properly, that she lacked the authority to
"second guess" [**1236] the arbitrator's factual
fmdings or legal conclusions.

Discussion. Pursuant to art. 14, § 1, of the
governing CBA, Rawlston could not "be removed,
dismissed, discharged, suspended, reprimanded or
disciplined except for just cause." He elected
binding arbitration, pursuant to art. 14, § 6, of the
CBA, rather than appeal to the civil service com
mission.'* The case of Lynn v. Thompson, 435
Mass. 54, 61-62, 754 N.E.2d 54 (2001), cert, de
nied, 534 U.S. 1131, 122 S. Ct. 1071,151L Ed 2d
973 (2002), instructs:

"Unlike our review of factual

findings and legal rulings made by a
trial judge, we are strictly bound by
an arbitrator's fmdings and legal
conclusions, even if they appear er
roneous, inconsistent, or unsupported
by the record at the arbitration hear
ing. A matter submitted to arbitration
is subject to a very narrow scope of
review. Absent fraud, errors of law or
fact are not sufficient grounds to set
aside an award. Even a grossly er
roneous [arbitration] decision is
binding in the absence of fraud. An
arbitrator's result may be wrong; it
may appear unsupported; it may ap
pear poorly reasoned; [*381] it
may appear [***9] foolish. Yet, it
may not be subject to court interfer
ence" (quotations and citations
omitted).^

As the foregoing quotation demonstrates, the legal
standards governing a court's review of an arbi
trator's decision are quite circumscribed.®

4 General Laws c. 150E, §8, as amended
through St. 1989, c. 341, § 118, states in
relevant part:

"The parties may include in
any written agreement a
grievance procedure culmi
nating in fmal and binding
arbitration to be invoked in

the event of any dispute con
cerning the interpretation or
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application of such written
agreement. . . ; provided that
any such grievance procedure
shall, wherever applicable, be
exclusive and shall supercede
any otherwise applicable
grievance procedure provided
by law; and further provided
that binding arbitration here-
under shall be enforceable

under the provisions of chap
ter one hundred and fifty C
and shall, where such arbitra
tion is elected by the em
ployee as the method of
grievance resolution, be the
exclusive procedure for re
solving any such grievance
involving suspension, dis
missal, removal or termina
tion notwithstanding any
contrary provisions of sec
tions thirty-nine and forty-one
to forty-five, inclusive,

of chapter thirty-one, [***10] section six
teen of chapter thirty-two, or sections for
ty-two through forty-three A, inclusive, of
chapter seventy-one."
5 Compare the standard for judicial re
view of a final decision of the civil service

commission, which, pursuant to G. L. c. 31,
§ 44, is governed by the provisions of G. L.
c. 30A, § 14. "Review ofconclusions of law
is de novo. The commission's factual de

terminations must be supported by substan
tial evidence, meaning such evidence as a
reasonable mind might accept as adequate
to support a conclusion. A reviewing court
must consider the entire administrative

record and take into account whatever fairly
detracts from its weight. We defer, however,
to the credibility determinations made by
the hearing officer." Andrews v. Civil Serv.
Commn., 446 Mass. 611, 615-616, 846
N.E.2d 1126 (2006) (quotations and cita
tions omitted).
6 Even within the confines of such lim

ited judicial review, we observe, nonethe
less, that in this case, the arbitrator set forth
his reasoning in a thoughtful, comprehen
sive, and lengthy decision; from all that
appears of record, the decision has ample



factual grounding and does not appear to be
"erroneous, inconsistent, or unsupported by
the record at the arbitration [***11] hear
ing." Lynn v. Thompson, supra at 61.

Like the municipality in the case of Lynn v.
Thompson, supra, the plaintiff here seeks to set
aside the arbitration award on the ground that it
violates public policy. "We apply a stringent,
three-part analysis to establish whether the narrow
[**12371 public policy exception requires us to
vacate the arbitrator's decision." Boston v. Boston

Police Patrolmen's Assn., 443 Mass. 813, 818, 824
N.E.2d 855 (2005). It seems clear that the city's
claim meets the first two of three criteria for ap
plication of the public policy exception.' The crit
ical issue here is the third: whether "the arbitrator's

award reinstating the employee violates public
policy to such an extent that the employee's con
duct would have required dismissal." Bureau of
Special Investigations v. Coalition ofPub. Safety,
430 Mass. 601, 605, 722 N.E.2d441 (2000). This
factor cannot be met "by the expedient of ignoring
the arbitrator's finding" that Rawlston had acted
[*382] reasonably under the circumstances and
had not violated the rights of the teenagers, nor
used excessive or improper force, nor had im
properly used his firearm. Lynn v. Thompson, 435
Mass, at 63.

1 First, the "policy in question must be
well defined and dominant, [***12] and is
to be ascertained by reference to the laws
and legal precedents and not from general
considerations of supposed public inter
ests." Lynn v. Thompson, 435 Mass, at 63
(quotation omitted). Second, "[tjhe public
policy exception does not address disfa
vored conduct, in the abstract, but [only]
disfavored conduct which is integral to the
performance of employment duties." Ibid.
(quotation omitted).

The city's reliance on Boston v. Boston Police
Patrolmen's Assn., supra, is misplaced. As the
Supreme Judicial Court stated: "To prevail, the city
must therefore demonstrate that public policy re
quires that [the officer's] conduct, as found by the

arbitrator, is grounds for dismissal, and that a lesser
sanction would frustrate public policy. The ques
tion to be answered is not whether [the officer's
conduct] itself violates public policy, but whether
the agreement to reinstate him does so. If an award
is permissible, even if not optimal for the further
ance of public policy goals, it must be upheld." Id.
at 819 (quotations and citations omitted). Fur
thermore, as we stated in Boston v. Boston Police
Patrolmen's Assn., 74Mass. App. Ct. 379, 381, 907
N.E.2d241 (2009), quoting from Bureau ofSpecial
Investigations v. Coalition of Pub. Safety, 430
Mass, at 603-604, [***13] "given the 'strong
public policy favoring arbitration ... the judiciary
must be cautious about overruling an arbitration
award on the ground that it conflicts with public
policy.'"

In Boston v. Boston Police Patrolmen's Assn.,
443 Mass, at 819, unlike the case at bar, the arbi
tration award was vacated as a violation of public
policy because the arbitrator ordered reinstatement
in spite of having made findings showing egre
gious conduct, including "that [the officer] had
falsely arrested two individuals on misdemeanor
and felony charges, lied in sworn testimony and
over a period of two years about his official con
duct, and knowingly and intentionally squandered
the resources ofthe criminal justice system on false
pretexts." See Boston v. Boston Police Patrolmen's
Assn., 74 Mass. App. Ct. at 380 (in vacating the
arbitrator's award of suspension and reinstatement
instead of termination, the court considered it sig
nificant that "[t]he arbitrator concluded that [the
officer's] conduct . . . was 'offensive, way
out-of-line and worthy of substantial discipline'").

Here, the factual and legal underpinnings
necessary to the application of the public policy
exception is lacking. The arbitrator [***14] did
not issue an award of reinstatement that flies in the

face [*383] of factual findings of misconduct;
there is no inconsistency [**1238] between the
findings of the arbitrator and his award of rein
statement.

Judgment affirmed.
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OPINION

[*374] 1**1181] BOTSFORD, J. Robert
O'Neill served as superintendent of schools in the
town of North Brookfield (town) from 1998 to
2005. His employment contract provided that on
his retirement, he would 'be reimbursed thereafter
for a percentage of his health [*375J insurance
premiums on an annual basis.^ The question we

consider is whether an employment contract be
tween a school committee and a superintendent
that contains a provision for annual reimbursement
of health insurance premiums in the indefinite
future is invalid and unenforceable because it ex

ceeds the six-year limit on such contracts imposed
by G. L c. 71, § 41. [***2] We answer the ques
tion "No" and affirm the judgment of the Superior
Court.

2 Because the annual reimbursement ob

ligation set out in Robert O'Neill's em
ployment contract does not have an end-
point, the parties treat it as an obligation that
is measured by O'NeiU's life. We do as well.

Background. The school committee of North
Brookfield (school committee) hired O'Neill as
superintendent of schools in the spring of 1998.
O'Neill continued in that position until July of
2005, and during that time he was party to a series
of employment contracts with the school commit
tee. Each provided that while employed as super
intendent, O'Neill was to receive all employ-
ment-related benefits available to teachers, in
cluding health insurance coverage pursuant to G.
L. c. 32B.^

3 General Laws c. 32B provides for con
tributory group insurance, including con
tributory group health insurance plans, for
employees of counties, cities, and towns.
See G. L. c. 32B, ^ 7, as amended by St.
1975, c. 806, § 1. The town of North
Brookfield (town) and the school committee
of North Brookfield (school committee)
(collectively, defendants) argued at the
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summary judgment stage of this case that
the agreement between the defendants
[***3] and O'Neill to reimbursea portion of
his health insurance premiums after retire
ment is governed by c. 32B. The motion
judge concludedthat the parties' agreement,
and more specifically its provision for re
imbursement of health insurance costs, fell
outside the scope of c. 32B as the reim
bursement provision related to a plan for
individual health insurance and did not im
plicate the contributory group health in
surance plans ofthe town. Chapter 32B does
not control the outcome of this case, and on
appeal, the defendants largely abandon the
argument.

[**11821 On October 21, 2002, O'Neill and
the school committee executed an employment
contract with an effective date ofJuly 1,2002, and
extending through June 30, 2005. This contract
contained for the first time a provision entitling
O'Neill, on his retirement, to be reimbursed annu
ally for a fixed percentage of the premium costsfor
an individual health insurance plan (reimburse
ment clause). The reimbursement clause reads:

"Upon retirement from the North
Brookfield Public Schools, the Su
perintendent will be reimbursed an
nually I*376J for the cost of an
individual retirement [health] plan of
his choice. Said reimbursement will
equal the percentage of the [***4]
cost of the plan based on years of
service as Superintendent. For each
year of completed service, the re
imbursement will equal 10% of the
annual cost of the plan. Said reim
bursementpercentage will be capped
equal to the town reimbursement
percentage for retired employees at
the time of the Superintendent's re
tirement."'*

The subsequent, and final, employment contract
between the school committee and O'Neill, effec
tive July 1,2003, through June 30,2006, contained
the same reimbursement clause.

4 O'Neill served as superintendent for
seven years and thus is entitled under the
reimbursement clause formula to reim
bursement for seventy per cent of his annual

insurance plan costs. At the time O'Neill
retired, the town's reimbursement percent
age for retired public employees with ten or
more years of service was eighty per cent.

On January 7,2005, O'Neill notified the school
committee of his intent to retire from his position
as superintendent, effective August 31, 2005. The
school committee thereafter requested that O'Neill
advance his retirement date to July 8, and O'Neill
agreed. The parties memorialized this under
standing in a written memorandum ofagreement in
which O'Neill agreed to retire [***5] from his
position as superintendent on July 8 in exchange
for, among other things, his receipt of all benefits
to which he was entitled under his then-existing
employment contract, i.e., the contract that was to
be in effect through June 30, 2006.

O'Neill did retire on July 8, 2005, and there
after he continued to subscribe to the town's health

insurance plan through the Consolidated Omnibus
Budget Reconciliation Act (COBRA) program.
When his COBRA coverage expired, O'Neill
procured an individual health insurance plan from
Blue Cross/Blue Shield. On October 18, O'Neill
requested the school conmiittee in writing to re
imburse seventy per cent of his health insurance
costs accruing from August, 2005, to the date of
the request. The new superintendent of schools
forwarded the request to the town, but the town did
not respond. In January, 2006, O'Neill sent a sec
ond request for reimbursement for a fixed per
centage of the premium costs for his health insur
ance policy from the date of retirement through
Januaiy. On March 7, the town notified [*377]
O'Neill in writing that it would not honor the re
quest, stating, "[SJince you are no [**11831
longer an employee, the [t]own is under no obli
gation to continue to [***6] honor any terms of
your prior contract upon your retirement."

On October 10, 2006, O'Neill filed this action
in the Superior Court against the school committee
and thetown (collectively, defendants)^ for breach
ofcontract, breach ofthe impliedcovenant ofgood
faith and fair dealing, and specific performance of
the contract. The parties filed cross-motions for
summary judgment on October 30, 2008. After a
hearing, a judge in the Superior Court denied the
defendants' motion for summary judgment and
allowed O'Neill's. The defendants filed a motion to
reconsider the judgment over a year later, and on
December 14, 2010, the judge denied the motion.
Final judgment entered on Januaiy 11, 2011,
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providing that O'Neiil was to recover from the
defendants a total of$46,052.57 - representingthe
amount of OTMeill's health insurance premium
costs that should have been reimbursed from Au

gust 15,2005, to the date ofjudgment, plus interest
and costs^ ~ and ordering the defendants to reim
burse O'Neill annually for seventy per cent of the
cost of his health care plan as specific performance
of his final employment contract and the parties'
memorandum of agreement. The defendants filed
timely [***7] notices ofappeal.

5 At oral argument, the attorney repre
senting the defendants argued that the
school committee did not have the authority
to bind the town to perform a contract. We
agree that the school committee may not
bind the town to perform a contract that is
beyond the school committee's statutory
authority or otherwise illegal. If, however,
the argument being advanced is that the
town as a general matter is not bound to
perform any contract executed solely by the
school committee because the town itself is

not a party, the argument clearly is without
merit; the school committee is in substance
an agency ofthe town.
6 The reimbursement figure for the five
years and five months covered by the
judgment came to $27,673.18, the interest
was $17,968.77, and the costs were $410.62
~ totaling $46,052.57.

Discussion. CNeill's employment contract
with the school committee is governed by G. L c.
71, § 41, as amended through St. 1996, c. 450, §
127 {§ 41)? Section 41 provides in relevant part:

"A school committee may award a
contract to a superintendent of
schools or a school business admin

istrator for [*378] periods not ex
ceeding six years which may provide
for the salary, fringe benefits, and
[***8] other conditions of employ
ment, including but not limited to,
severance pay, relocation expenses,
reimbursement for expenses incurred
in the performance of duties or of
fice, liability insurance, and leave for
said superintendent or school busi
ness administrator" (emphasis add
ed).

7 General Laws c. 71, § 41 {§ 41), was
amended in 2006,2008, and 2010, but those
amendments do not bear on the issue on

appeal. See St. 2010, c. 399; St. 2008, c.
314, 7; St. 2006, c. 267.

The defendants argue that a continuing re
quirement to perform an obligation defined in a
contract is evidence ofan active, ongoing contract,
and accordingly, the obligation to reimburse
O'Neill for a percentage of his health insurance
costs annually for his life signals that O'Neill's
final employment contract was a lifetime agree
ment that exceeded six years in duration and
therefore violated § 41. O'Neill, on the other hand,
contends that the annual reimbursement of a por
tion of health insurance costs is simply a benefit
provided for in O'Neill's final employment con
tract, and the fact that it was to be paid [**1184]
annually after the contract expired does not mean
that the contract itself extended beyond its stated
three-year [***9] term. We agree.

Section 41 vests broad discretion in a school

committee to hire a superintendent and to set
compensation, conditions of employment, and
other benefits ofemployment. The statute provides
a nonexclusive ("including but not limited to") list
of benefits. This list includes some, such as sev
erance pay, that in substance are earned during the
period ofemployment but as a practical matter are
paid out after the contract terminates;® and others,,
such as salary, that are only paid during the con
tract term. While the record contains no infor

mation concerning the contract negotiations that
led to O'Neill's final two employment contracts as
superintendent, the reasonable inference to be
drawn [*379] from the presence of the reim
bursement clause in them is that both parties knew
at the time that O'Neill was not likely to remain
superintendent for the ten-year period required for
him to qualify for the town's general program,
adopted pursuant to G. L. c. 32B, covering public
employees' postretirement health insurance bene
fits, and therefore they negotiated a separate pro
vision that specifically provided for postemploy-
ment payment of a portion of health insurance
costs.

8 During oral argument, [***10] the
attorney for the town argued that severance
payments, as explicitly mentioned in § 41,
fundamentally are different from lifetime
health insurance reimbursement because
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severance payments are earned during the
period ofemployment and simply paid after
termination. In our view, the reimbursement
clause provides for substantively the same
kind of benefit: the amount paid as reim
bursement for health insurance costs after

termination of the contract is tied explicitly
to the number of years O'Neill was em
ployed and serving as superintendent.

We disagree with the defendants that the re
imbursement clause converts O'Neiirs final em

ployment contract of three years' duration into a
lifetime agreement that would presumptively ex
ceed six years. The reimbursement clause entitles
O'Neill to reimbursement for a percentage of his
health insurance costs going forward, but all the
remaining provisions of the contract ~ for exam
ple, those describing his duties and responsibilities
as superintendent, requiring his fulfilment of those
duties, fixing his salary, and entitling him to all
medical, hospital, and life insurance benefits
available to the town's teachers ~ ceased to be in

effect on O'Neill's [***11] retirement on July 8,
2005. In other contexts, we have recognized that a
contract that has expired may include enforceable
obligations to be performed by the parties there
after. See Boston Lodge 264, Dist. 38, Int'lAss'n of
Machinists & Aerospace Workers v. Massachu
setts Bay Transp. Auth., 389 Mass. 819, 821, 452
N.E.2d 1155 (1983) (enforcing provision in col
lective bargaining agreement requiring payment of
cost-of-living adjustments during certain periods
following expiration ofagreement: "[a]lthough the
term of the collective bargaining agreement had
ended, there continued ... a contractual obligation
to make cost-of-Iiving adjustments under certain
conditions"). The same holds true here. Although
O'Neill's final, three-year employment contract
with the school committee had come to a (prema
ture) end on July 8, 2005, the school committee
had agreed under the express terms of that contract
to reimburse O'Neill for a portion of his health
insurance costs thereafter.^ The directive of § 41
that no employment contract between a school
committee and a [**1185] superintendent ex
ceed six years does not absolve the defendants of
responsibility to fulfil [*380] this contractual
obligation, because O'Neill's final contract
[***12] fit well within the statute's term limita
tion.'®

9 The 2005 memorandum of agreement
between the school committee and O'Neill

effectively restated, and thereby reinforced,
this contractual obligation.
10 The defendants argue that for the same
reasons this court invalidated evergreen
clauses in Boston Hous. Auth. v. National

Conference of Firemen & Oilers, Local 3,
458 Mass. 155, 935 N.E.2d 1260 (2010)
(Fireman & Oilers), we must invalidate the
provision in O'Neill's contract requiring
them to reimburse O'Neill. The reim

bursement clause, however, is not an ever
green clause, and Fireman & Oilers pro
vides no support for the defendants* posi
tion.

Evergreen clauses operate to extend all
contractual terms beyond the termination
date of that agreement. See Firemen &
Oilers, 458 Mass, at 163 ("effect of an ev
ergreen clause is to preserve and maintain
all the provisions ofa [collective bargaining
agreement]" [emphasis added]). See Gus-
tafson V. Wachusett Regional Sch. Dist., 64
Mass. App. a. 802, 809 n.ll, 836 N.E.2d
1097 (2005) ("even after the expiration of
the term of the agreement, its provisions
will continue in force until changed by the
parties or until the negotiation of a new
agreement"). In contrast, as discussed in the
1***131 text, the reimbursement clause
deals only with the payment of a portion of
health insurance premiums on O'Neill's re
tirement, and does not affect any other pro
vision of O'Neill's contract that ended with

his retirement on July 8, 2005. The de
fendants' argument fails because it is built
on the legally incorrect premise that when a
contract provides for an agreed-upon benefit
to extend beyond the contract term, the en
tire contract is extended.

The defendants also argue that, in any event,
the reimbursement clause, or more specifically the
payments it calls for, do not qualify as one of the
"conditions of employment" that § 41 authorizes
the school committee to include in an employment
contract with a superintendent of schools. The
defendants reason that because these payments are
not to be made while O'Neill was employed as
superintendent but only after his retirement, they
are a form of retirement allowance or supplemental
retirement benefit and simply not covered by the
plain terms of § 41.^^ Their argument, they claim,
is bolstered by reference to G. L. c. 41, § 108N {§
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108N), a statute defining the scope of employment
contracts between a city or town and a city or town
manager, town [***14] administrator, town ac
countant, city auditor, or a person performing
similar duties.'̂ In § 108N, the Legislature au
thorizes cities and towns to include in employment
[*3811 contracts with such employees precisely
the same employment benefits as are set out in § 41
- indeed, the Legislature uses the identical lan
guage in both statutes ~ but then separately states
that these contracts also may provide for "sup
plemental retirement and insurance benefits"; § 41
contains no such separate provision. The defend
ants read this distinction between the two statutes

as a [**1186] crystal-clear sign that the Legis
lature did not intend in § 41 to authorize a school
committee to include any type of retirement bene
fit, including postretirement payments for health
insurance coverage, in a contract with its superin
tendent.

11 See supra at.
12 General Laws c. 41, § 108N^ provides
in pertinent part:

"Notwithstanding the pro
vision of any . . . law to the
contrary, any city or town
acting through its board of
selectmen or city council or
mayor with the approval of
the city council, as the case
may be, may establish an em
ployment contract for a period
of time to provide for the sal
ary, fringe benefits, and other
conditions [***15] of em
ployment, including but not
limited to, severance pay, re
location expenses, reim
bursement for expenses in
curred in the performances of
duties or office, liability in
surance, and leave for its town
manager, town administrator,
executive secretary, adminis
trative assistant to the board of

selectmen, town accountants,
city auditor or city manager,
or the person performing such
duties having a different title.

"Said contract shall be in

accordance with and subject

to the provisions of the city or
town charter .... In addition

to the benefits provided mu
nicipal employees under [G.
L. cc. 32 and 32B] said con
tract may provide for sup
plemental retirement and in
surance benefits" (emphasis
added).

We do not read §§ 41 and 108N in the manner
advanced by the defendants. Section 108N by its
terms allows a town to provide supplemental in
surance benefits to the employees covered by the
section in addition to the insurance benefits that

these employees would be entitled to receive under
G. L. c. 32B. But § 108N, like § 41, is silent on the
question whether an employment contract between
a city or town and an employee performing duties
covered by the section may provide for postre
tirement health [***16] insurance if the em
ployee, like O'Neill, does not qualify for coverage
under c. 32B because he or she had not been em

ployed for the requisite number of years. As a
general matter, an employer's provision of health
insurance coverage to an employee ~ whether
while the employee is still employed or on his or
her retirement ~ represents a "fringe benefit" ofthe
employment. Sections 41 and 108N hath expressly
authorize the public employer in question, school
committee or municipality, to provide for fringe
benefits in contracts with the employees covered
by these statutes. The postretirement reimburse
ment for health insurance costs provided to O'Neill
by the reimbursement [*382] clause derives
directly from his seven-year employment as su
perintendent, constitutes a bargained-for fringe
benefit of his employment, and is not supplemental
to other, already-guaranteed benefits. We read §
41, as well as § 108N, to authorize this type of
benefit.

The defendants do not contend that O'Neill

failed to perform his final employment contract
with the school committee, or that the contract was
unsupported by sufficient consideration. Nor do
the defendants argue that the health insurance
policy or policies [***17] that O'Neill has pur
chased after his retirement are excessively expen
sive or profligate in any way. Accordingly, as the
motion judge concluded, O'Neill is entitled to the
specific enforcement of the reimbursement clause
in his final employment contract. See generally
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Salvos V. Wal-Mart Stores, Inc., 452 Mass. 337,
374, 893 N.E.2d 1187 (2008), citing Pierce v.
Clark, 66 Mass. App. Ct. 912, 851 N.E.2d 450
(2006) (if defendant breached contract with plain
tiff employees, plaintiffs would be entitled "to the
value of the bargained-for benefit of which they
have been deprived").

Finally, the defendants' assertion that enforc
ing this employment contract violates public policy
is wholly without merit. Rather, as O'Neill con
tends, what may offend public policy is for a public

employer such as the school committee or the town
to enter into a valid contract with an employee that
permissibly guarantees certain postretirement
benefits and later, after the employee has fiilly
performed, refuse to honor the plain terms of the
agreement.

Conclusion. The judgment of the Superior
Court is affirmed.

So ordered.
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OPINION

1*109] [**741] KANTROWITZ, J. In
this pension forfeiture matter, we hold that alt
hough the criminal actions of Anthony Tyler were
reprehensible, they did not violate, under applica
ble statutes and case law, his office or position as a
firefighter. As such, we are constrained to reverse a
determination to the contrary.

Facts. The defendant, Anthony Tyler, was a
Maynard firefighter and an emergency medical
technician. In 2006, it came to light that Tyler had,
for a number of years, been sexually abusing
young boys. One of Tyler's victims was the son of
another Maynard firefighter; the other victim was
also related to [*110] a Maynard firefighter.^
Tyler was indicted onvarious charges in2006^ and
again in2007,''
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2 The Maynard board of retirement, in an
unchallenged fmding, concluded that there
was "no evidence" that the incidents took

place on town property or that Tyler was on
duty [***2] when the incidents took place.
3 Tyler was indicted on three counts of
indecent assault and battery on a person
over fourteen.

4 Tyler was indicted on one count of rape
and one count of indecent assault and bat

tery on a person over fourteen.

Tyler could have been discharged from his
position on the grounds of moral turpitude, in
which case he would have forfeited his pension. G.
L c. 32, § 10(1). See Herrick v. Essex Regional
Retirement Bd., 77 Mass. App. Ct. 645, 648-653,
933 N.E.2d 666 (2010). Instead, the town of
Maynard (town) and the Maynard fire department
(department) took no action. Conversely, Tyler, in
2006, following his first set of indictments, applied
for retirement benefits, which were granted. Tyler
later pleaded guilty to some of the various indict
ments, others being nol prossed, and began serving
his prison sentence.

Upon notice from the district attorney's office
that Tyler's case had been resolved, see G. L c. 32,
§ 15(5)^ the Maynard retirement board (board)
began an inquiry to determine whether, under G. L
c. 32, § 15(4), Tyler remained entitled to his pen
sion,^ After a hearing, the board voted to suspend
Tyler's pension, generally concluding that "the fact
that the molestations [***3] were committed on a
fellow firefighter's son [constituted a] 'direct link'"
between Tyler's offenses and his position.

5 During the subsequent hearing, Tyler's
direct superior. Fire Chief Stephen Kulik,
testified that while he was aware of the

criminal charges against Tyler, as well as
his arrest, the department took no action to
discipline him. Furthermore, Kulik had a
discussion with the board about Tyler's re
tirement application prior to its approval.

Tyler appealed the board's decision to the
District Court. After a hearing, a District Court
judge set aside the board's decision and ordered
that Tyler's benefits be reinstated retroactive to the
date oftheir termination.*^ The District Court judge
[nil] concluded that "Tyler's convictions do not
constitute violations of the laws applicable to his
position as a Maynard firefighter with a nexus

sufficient to trigger pension forfeiture under G. L
c. 32, § 15(4):'

6 The District Court judge observed that
"[a]lthough Tyler knew his victims through
his fellow firefighters, his offenses were
personal in nature." The District Court
judge went on to observe that "[t]here is no
evidence in the record that Tyler used a fire
truck ... to entice a young [***4] person;
or that while in uniform he importuned a
young person to visit a past fire site in order
to commit indecent acts."

1**7421 The board then filed the instant
certiorari petition to the Superior Court. Based
upon the pleadings and the administrative record,
the Superior Court judge concluded that in this
case, a sufficient nexus or "direct link" existed
between Tyler's criminal conduct and "the laws
applicable to his office or position" as to require
forfeiture.

Law. This case is controlled by G. L. c. 32, §
15(4), inserted by St. 1987, c. 697, § 47, and sub
titled "Forfeiture of pension upon misconduct."
The statute states in pertinent part, "[i]n no event
shall any member after final conviction of a crim
inal offense involving violation of the laws appli
cable to his office or position, be entitled to receive
a retirement allowance" (emphasis added).

The scope of the law was enunciated in
Gqfjhey v. Contributory Retirement Appeal Bd.,
423 Mass. 1, 3-5, 665 N.E.2d 998 (1996), where
the court held that it was clear that the Legislature
intended the forfeiture provision to apply to any
criminal activity connected with the office or po
sition of the wrongdoer. The court, however, "did
not intend pension forfeiture [***5] to follow as a
sequelae of any and all criminal convictions. Only
those violations related to the member's official

capacity were targeted." Id. at 5. Further, the court
enunciated that the facts of each case had to be

examined to determine the existence of "a direct

link between the criminal offense and member's

office or position." Ibid. In Gqfjhey, there was such
a link in that the member, the superintendent of
Shrewsbury's sewer and water department, stole
monies from his own department. See Durkin v.
Boston Retirement Bd., post, (2013); Flaherty v.
Justices ofthe Haverhill Div. ofthe Dist. Ct. Dept.
ofthe Trial Ct., post, (2013).
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Similarly, in State Bd ofRetirementv. Bulger,
446 Mass. 169, 179, 843 N.E.2d 603 (2006), the
court held that by committing perjury before a
Federal grand jury and obstructing justice, the
member had violated the tenets of his

clerk-magistrate position in that telling the truth
was at the heart ofa clerk-magistrate's role. As the
member's crimes could not be separated from the
nature of [*112] his particular office, his pen
sion was rightfully withheld. Id. at 179-180.

Conversely, in Herrick v. Essex Regional Re-
tirement Bd, 77 Mass. App. Ct. at 654-655, we
held that the [***6] member, a custodian, was
improperly denied his pension after he was con
victed of indecent assault and battery of his
daughter. We concluded, in part, that there was no
direct link between his repugnant criminal actions
and his job. Id. at 654.

So too, in Scully v. Retirement Bd. ofBeverly,
80 Mass. App. Ct. 538, 954 N.E.ld 541 (2011), a
pension was ordered reinstated. The member, a
library employee, was arrested after the police
discovered images of child pornography on his
home computer. Id. at 539. We held that "[w]hile
we do not ignore the severity of the offenses to
which [the member] pleaded guilty, ... the facts
underlying the convictions did not present 'the type
of direct link intended by the Legislature.'" Id. at
543, quoting from Herrick, supra at 654.

Discussion. The key question thus is whether
Tyler's reprehensible criminal activity violated a
law applicable to his position. General Laws c. 32,
§ 15(4), has consistently been given a narrow in
terpretation. Bulger, supra at 174-175. Had the
Legislature wished to broaden the statute's reach, it
clearly could have done so. That it did not compels
our conclusion.

1**743] Here, the board and the Superior
Court judge determined that "although there
[***7] is no evidence that the crimes took place at
the fire station, or that Tyler was ever on duty when
he committed the crimes, the fact that the crimes
were perpetrated on a coworker's child" was evi
dence ofa "direct link." Additionally, given Tyler's
position as a firefighter and his obligation to pro
tect the public, his criminal activities "violated the
fundamental tenets ofhis position."

These considerations, while understandable,
are so broad however as to engulf nearly eveiy
public official, especially police officers and fire
fighters, convicted of any crime. The reach of the

statute as currently written is not so broad. A direct
link must be established between one's actions and

his official position.

We recognize the essential role firefighters
play, extinguishing fires and protecting life and
property. G. L. c. 48, § 42. Although Tyler knew
his victims through his fellow firefighters, [*1131
his offenses were nonetheless personal in nature,
occurring outside the firehouse while Tyler was not
on duty. Moreover, there was no evidence that
Tyler used his position, uniform, or equipment for
the purposes of his indecent acts, nor were the acts
committed on department property.'

7 The board [***8] also claims that
Tyler violated the rules of the department,
which constitutes independent grounds to
deny his pension. While his convictions vi
olated the department's rules, and could
have affected his employment or civil ser
vice status, they do not affect his pension,
other than to say he could have been fired
for moral turpitude and lost his pension.

Conclusion, As there was no "direct link"

between Tyler's conviction and his position, the
judgment of the Superior Court is reversed.

So ordered.

DISSENT BY: GRAHAM

DISSENT

GRAHAM, J. (dissenting). On October 12,
2006, Anthony Tyler, a Maynard firefighter and
emergency medical technician (EMT), was in
dicted on charges that, for years, he had been
sexually molesting his neighbor's minor child.
Tyler's neighbor was a fellow Maynard firefighter.
On the same day, Tyler resigned and submitted an
application for superannuation retirement. His
application was accepted, and Tyler began col
lecting retirement benefits. On March 20,2008, he
pleaded guilty to three counts of indecent assault
and battery on a person fourteen years or older; he
was sentenced to three years and a day in State
prison and was placed on probation for five years,
probation to commence from [***9] and after the
sentence.

After Tyler began serving his sentence, a
second sexual abuse victim came forward, and on
July 22, 2008, Tyler pleaded guilty to indecent
assault and battery on a person fourteen years or
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older, and was sentenced to three years and a day,
from and after the sentence he was already serving.

Following the criminal proceedings, the
Maynard board of retirement (board) conducted a
hearing, and determined that Tyler was required to
forfeit his retirement allowance pursuant to G. L c.
32, § 15(4)} The board's decision was reversed by
a judge of the District Court. On certiorari review,
a judge of [*1141 Superior Court quashed
the decision of the District Court judge and re
manded the case to the board, (**7441 con
cluding that Tyler was not entitled to receive his
retirement allowance.

1 The statute states in pertinent part: "In
no event shall any member after final con
viction of a criminal offense involving vio
lation of the laws applicable to his office or
position, be entitled to receive a retirement
allowance." G. L c. 32, § 15(4), inserted by
St. 1987, c. 697, § 47.

The majority has concluded that, while Tyler's
criminal behavior was "reprehensible," his behav
ior and convictions [***10] do not constitute
violations of the laws applicable to his position as
firefighter, within the purview of G. L c. 32, §
15(4), and did not involve the administration of his
duties and responsibilities as a firefighter and
EMT.^ I dissent.

2 The majority acknowledges that, had
Tyler not resigned so quickly, he could have
been discharged from his position on the
grounds ofmoral turpitude, in which case he
would have forfeited his pension. See G. L.
c. 32, § 10(1)\ Herrick v. Essex Regional
Retirement Bd., 77 Mass. App. Ct. 645,
648-652, 933 N.E.2d 666 (2010).

General Laws c. 32, § 15(4), was enacted "to
broaden the range of crimes that would lead to
pension forfeiture" after the Supreme Judicial
Court's decision in Collatos v. Boston Retirement

Bd., 396 Mass. 684, 488 N.E.2d 401 (1986).
Gqffhey v. Contributory Retirement Appeal Bd.,
423 Mass. 1, 3, 665 N.E.2d 998 (1996). To deter
mine whether a member's criminal conviction falls

within the scope of G. L. c. 32, § 15(4), we must
"consider what laws are applicable to the office or
position." State Bd. of Retirement v. Bulger, 446
Mass. 169, 175, 843 N.E.2d 603 (2006).

While there is no statute creating the position
of firefighter, G. L. c. 48, § 42, as amended by St.
1973, c. 1048, § 1, provides for the [***11] es
tablishment of fire departments and charges the
department chiefs with "extinguishing fires in the
town and the protection of life and property in case
of fire." "There are certain forms of employment
which carry a position of trust so peculiar to the
office and so beyond that imposed by all public
service that conduct consistent with this special
trust is an obligation of the employment." Perry-
man V. School Comm. ofBoston, 17 Mass. App. Ct.
346, 349, 458 N.E.2d 748 (1983) (specifically
making reference to cases involving police offic
ers, judges, and teachers). Illustrative of the special
trust conferred on firefighters and EMTs is G. L. c.
119, § 21, as amended through St. 2008, c. 176, §
83, which includes firefighters and EMTs as
"mandated reporter[s]." [*115] Mandated re
porters are required to file a report if they have
"reasonable cause to believe that a child is suffer

ing physical or emotional injury resulting from ...
abuse inflicted upon him which causes harm or
substantial risk of harm to the child's health or

welfare, including sexual abuse." G. L. c. 119, §
51A(a), as amended through St. 2008, c. 176, § 95.

. The majority places great significance on the
fact that Tyler's criminal convictions [***12]
were for conduct that did not occur within the

firehouse or while he was on duty. However, the
required nexus is not that the crime be committed
while the member was on duty, in the workplace,
or using the tools of the workplace, but only that
the criminal behavior be connected with the

member's position. "The nature of [the member's]
particular crimes cannot be separated from the
nature of his particular office when what is at stake
is the integrity of [the] system." State Bd. ofRe
tirement V. Bulger, 446 Mass, at 180.

Here, Tyler was sentenced to prison for re
peatedly sexually abusing young victims, the very
type ofcriminal behavior he was required by law to
report. His convictions are directly related to his
position as a firefighter and EMT because they
demonstrate a violation ofthe public's trust as well
as a repudiation of his official duties. Clearly, this
is not a case where the words of the statute are

"stretched to accomplish a result not expressed."
Collatos, supra at 687. Contrast Herrick [**745]
V. Essex Regional Retirement Bd., 77 Mass. App.
Ct. 645, 654, 933 N.E.2d 666 (2010) (criminal
behavior of a custodian, convicted of indecent
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assault and battery of his daughter, not directly
linked with [***13] his job); Scullyv. Retirement
Bd. ofBeverly, 80 Mass. App. Ct. 538, 543-545,
954 N.E.2d 541 (2011) (action of a library em
ployee, who kept images of child pornography on
his home computer, did not present the type of
direct link intended by the Legislature).

I conclude that Tyler's convictions involved
violations of the laws applicable to his positions as
firefighter and EMT pursuant to G. L c. 32, §
15(4), and mandated the forfeiture ofhis retirement
allowance.
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OPINION

1*644] [**1043] CORDY, J. This case
comes before us on the plaintiffs application for
direct appellate review of a decision of a judge in
the Superior Court affirming a decision of the
Contributory Retirement Appeal Board (CRAB).
[**1044] It requires us to decide whether the
$200 fixed annual compensation threshold set forth
in G. L c. 32, § 3 (2) (d), applies to elected officials
who are otherwise eligible to become members of
the contributory retirement [*645] system for
public employees and whether health insurance
contributions and professional association dues
paid on behalf of such an official are to be con
sidered as "[fixed] annual compensation" for the
purposes of this [***2] subsection. Because we
conclude that the $200 threshold applies to "any
person," including an elected official, otherwise
eligible for membership under G. L. c. 32, and the
value of health insurance contributions and asso

ciation dues does not qualify as "[fixed] annual
compensation," we affirm the judgment of the
Superior Court.

1. Michael J. Rotondi was elected town mod

erator of the town of Stoneham (town) in April,
1993, and was regularly reelected to that position
until April, 2011. From 1993 to 1999, he earned
one hundred dollars per year as town moderator. In
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1999, his salary increased to $200.^ In addition to
his salary, Rotondi received health insurance
through thetown.^

2 Rotondi's salary was increased to $205,
effective July 1, 2003, by the May 5, 2003,
vote of the Stoneham town meeting. This
increase, which Rotondi justifled to town
meeting members as a "clerical accounting
matter," was subsequently rescinded by a
July 28, 2003, vote of the town meeting,
retroactive to June 30, 2003. Thus, at no
relevant time was Rotondi's salary greater
than $200.

Rotondi also sought to alter the way he
was paid in order artificially to inflate his
salary so it would appear to be greater than
[***3] $200. On July 1, 2003, Rotondi ap
proached the town's accountant and re
quested that his salary be paid in monthly
instalments of $16.67 instead of the lump
sum he would ordinarily receive at the end
of each fiscal year. The accountant obliged,
provided Rotondi submitted monthly time
sheets. Having been paid a lump sum of
$200 for the 2002-2003 fiscal year at the
end of June, with the commencement of the
monthly instalments in July, Rotondi re
ceived a total of $283.35 in the 2003 cal
endar year. (He neglected to submit a time
sheet for December, 2003, and thus only
received five monthly instalments in 2003.)
Rotondi then claimed that even if G. L c.

32, § 3 (2) (d), applied to elected officials,
he exceeded the $200 limit, having been
paid $283.35 in 2003. This argument lacked
any merit as there was no actual change in
his annual salary, which remained set at
$200.

3 The cost of Rotondi's health insurance

benefits generally increased over time.

In July, 2001, Rotondi became a member ofthe
State retirement system as a full-time employee of
the Department of Environmental Protection. In
December, 2001, he requested to join the town's
contributory retirement system and purchase credit
for [***4] his past eight years of service as an
elected town [*646] moderator.'* On January 23,
2002, the retirement board of Stoneham (board)
denied his request on the ground that he had not
applied for membership within ninety days of his
election as required by G. L c. 32, § 3 (2) (a) (vi).

Accordingly, within ninety days of his reelection
as town moderator in April, 2003, Rotondi reap-
plied for membership. At this time, the board de
ferredaction on Rotondi'sapplicationand asked its
counsel to consider the applicability of the "two
hundred dollars or less" rule set forth in G. L. c. 32,
§ 3 (2) (d), to elected officials like Rotondi.
Around the same time, Rotondi sought the opinion
of the public employee retirement administration
commission (PERAC) regarding his eligibility to
join the system as an elected official earning ex
actly $200 per year. In a letter to Rotondi and a
memorandum to all retirement boards, PERAC
asserted that it has "long opined" that G. L c. 32. §
3 (2) (a) (vi)^ [**1045] provides that "a com
pensated elected official is entitled to membership
in the appropriate retirement system regardless of
the amount of his or her compensation," and the
"two hundred dollars or less" limitation [***5] in
§ 3 (2) (d) was not intended to apply to elected
officials. Nevertheless, relying on the advice of its
own counsel, the board voted on July 29, 2003, to
deny Rotondi's application on the ground that he
did not earn more than $200 per year in his position
as town moderator. Rotondi appealed from the
decision to CRAB pursuant to G. L. c. 32, § 16 (4).
CRAB referred the matter to the division of ad

ministrative law appeals for a hearing. On October
25,2004, an administrative magistrate affirmed the
board's decision. Rotondi appealed to CRAB,
which affirmed the magistrate's decision. At this
time, PERAC moved to intervene; both PERAC
and Rotondi filed motions for reconsideration; and
CRAB reaffirmed its original decision. Pursuant to
G. L c. 30A, § J4, Rotondi sought judicial review
ofCRAB'S decision in the SuperiorCourt. PERAC
filed a separate action seeking review of the same
decision, and on the parties'joint motion the cases
were consolidated.^ CRAB then filed a motion for
remand to allow [*647] CRAB to examine the
legislative history of ^ J (2) (d) in more detail and
reconsider its decision. A Superior Court judge
allowed the motion, and after reevaluating its
analysis, CRAB affirmed [***6] its original de
cision by a one-to-one vote.^ The case returned to
the Superior Court, where Rotondi and the board
filed cross motions for judgment on the pleadings.
By memorandum of decision and order, the judge
denied Rotondi's motion for judgment on the
pleadings, allowed the board's motion, and af
firmed CRAB'S decision. Judgments entered on
February 15, 2011.
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4 The contributory retirement system
permits the retroactive purchase of credita
ble service in certain situations. See gener
ally G. L. c. 32, § 3 (3) (late entry into
membership).
5 The public employee retirement ad
ministration commission (PERAC) has not
joined in this appeal.
6 The third seat on the Contributory Re
tirement Appeal Board (CRAB) was vacant
at the time CRAB affirmed its decision.

Throughout the litigation and in this appeal,
Rotondi makes two principal arguments: that as an
elected official, he is exempt from the $200
threshold set forth in G. L c. 32, § 3 (2) (d); and
even if subject to the threshold, his annual com
pensation regularly exceeded $200 based on the
value of his health insurance benefits and his

town-paid membership dues in the Massachusetts
Moderators Association.

2. In reviewing CRAB's decision that G. L c.
32, § 3 (2) (d) [***7] , applies to any person, in
cluding elected officials, who apply for member
ship in a public retirement system, we are required
to give "due weight to the experience, teclmical
competence, and specialized knowledge of the
agency, as well as to the discretionary authority
conferred upon it." G. L. c. 30A, § 14 (7)? See
Bulger V. Contributory Retirement Appeal Bd., 447
Mass. 651, 658-659, 856 N.K2d 799 (2006);
Brackett v. Civil Serv. Comm'n, 447 Mass. 233,
241-242, 850 N.E.2d 533 (2006)\ Protective Life
[**1046] Ins. Co. V. Sullivan, 425 Mass. 615,
618-619, 682 N.E.2d 624 (1997). We set aside a
CRAB decision only if it is legally erroneous or not
supported by substantial evidence. See Murphy v.
Contributory Retirement Appeal Bd., ante 463
Mass. 333, 344, 974 N.E.2d 46 [*648] (2012);
Retirement Bd. of Salem v. Contributory Retire
ment Appeal Bd, 453 Mass. 286, 289, 901 N.E.2d
131 (2009), and cases cited. Where the issue is
ultimately one of statutory interpretation, however,
we exercise de novo review as we do for all ques
tions of law. See Pelonzi v. Retirement Bd. of
Beverly, 451 Mass. 475, 478 n.8, 886 N.E.2d 707
(2008); Bulger v. Contributory Retirement Appeal
Bd., supra at 657; Plymouth v. Civil Serv. Comm'n,
426 Mass. 1, 5, 686 N.E.2d 188 (1997).

1 As they have in past litigation, see
Pelonzi v. Retirement Bd. of Beverly, 451
Mass. 475, 478 n.8, 886N.E.2d 707 (2008),

[***8] both PERAC and CRAB have con
tended throughout the present litigation that
as government agencies with expertise in
the area of retirement law, their interpreta
tions are entitled to deference. Because

PERAC has not joined in this appeal, and
the issue is one of statutory interpretation,
we need not consider which body, if either,
is entitled to greater deference. See id., and
cases cited ("While we give weight to the
experience ofboth PERAC and CRAB, here
they offer conflicting interpretations. Ulti
mately, the issue is one of statutory inter
pretation, which presents a question of law
for the court").

We begin with the language ofthe statute, "the
principal source of insight into the legislative
purpose." Hoffman v. Howmedica, Inc., 373 Mass.
32, 37, 364 N.E.2d 1215 (1977). "A fundamental
tenet of statutory interpretation is that statutory
language should be given effect consistent with its
plain meaning and in light of the aim of the Leg
islature unless to do so would achieve an illogical
result." Sullivan v. Brookline, 435 Mass. 353, 360,

758 N.E.2d 110 (2001). "Courts must ascertain the
intent of a statute ft-om all its parts and from the
subject matter to which it relates, and courts must
interpret the statute so [***9] as to render the
legislation effective, consonant with reason and
common sense." Cote-Whitacre v. Department of
Pub. Health, 446 Mass. 350, 358, 844N.E.2d623
(2006) (Spina, J., concurring).

General Laws c. 32, § 3 (2), which governs
eligibility for membership in the contributory re
tirement system for public employees, provides, in
relevant part:

"(a) Membership in a system as a
member in service ... shall comprise
the following persons:

"(vi) Any person hereafter
elected by popular vote to a state,
county or municipal office or posi
tion who files with the board on a

prescribed form a written application
for membership within ninety days
after the date of assuming office;
provided, that a member becoming
an elected official shall retain his

membership and an elected official
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who is a member shall remain a

member upon his re-election or upon
his election or appointment to any
other position which would other
wise entitle him to membership.

"(d) In all cases involving
part-time, provisional, temporary,
temporary provisional, seasonal or
intermittent employment [*649] or
service of any employee in any gov
ernmental unit, including such em
ployment or service of any state of
ficial, the board shall have [***10]
and exercise full jurisdiction to de
termine such employee's eligibility
for membership; provided, that any
person holding a position for which
the annual compensation is fixed in
an amount of two hundred dollars or

less shall not be eligible for mem
bership except by vote ofthe board ..

(emphasis added).

The main question is whether G. L. c. 32, § 3
(2) (cl)y applies to elected officials. This debate
necessarily turns on the meaning ofthe words "any
person" in ^ i (2) (d)^ and whether that condition is
intended to apply only to the types of individuals
listed in the antecedent clause ~ i.e, part-time,
provisional, temporary provisional, or temporary
employees ~ or whether it applies to literally "any
person" in the retirement system under any of the
membership [**1047] categories set out in G. L
c. 32, § 3 (2)} Rotondi claims that § 3 (2) (d)
cannot and does not limit the membership rights of
elected officials, because § 3 (2) (a) (vi) automat
ically confers membership on elected officials.
This is incorrect. General Laws c. 32, § 3 (2) (a),
establishes several categories of membership in a
public retirement system. Elected officials are but
one category of membership. Section 3 (2) (a)
[***11] merely establishes, as a threshold matter,
categories of individuals who are generally eligible
to participate in the public retirement system. It
does not exempt elected officials, or any other
category of membership, from limitations imposed
by other provisions of G. L. c. 32, including the
condition in ^ 5 (2) (d) affecting "any person"
whose "annual compensation is fixed in an amount
of two hundred dollars or less."^

8 Because we conclude that "any person"
refers literally to any person under the ambit
of G. L. c. 32, and thus applies to elected
officials, it is unnecessary to decide whether
Rotondi may be considered a "part-time" or
"intermittent" employee under G. L. c. 32, §
3 (2) (d).
9 We acknowledge that Joyce vs.
Braintree Retirement Bd., CRAB Docket
No. CR-03-401 (Nov. 16, 2004), where
CRAB concluded that for elected individu

als covered by ^ 3 (2) (a) (vi), "there is no
limitation based on compensation as found
in 3 (2) (d)," is inconsistent with CRAB's
present position and our decision today. We
accept CRAB'Srepresentation that the Joyce
decision was "made without substantial

analysis and was incorrect." See Rotondi vs.
Stoneham Retirement Bd., CRAB Docket
No. CR-03-551 (Dec. [***12] 30,2005).

[*650] Prior to 1947, G. L c. 32, §3 (2) (d), as
appearing in St. 1945, c. 658, § 1, read in pertinent
part:

"In all cases involving part-time,
provisional, temporary, temporary
provisional, seasonal, or intermittent
employment or service of any em
ployee in any governmental unit, in
cluding such employment or service
of any state official or of any person
elected by popular vote to a county or
municipal office or position, the
board shall have and exercise full

jurisdiction to determine such em
ployee's eligibility for membership"
(emphasis added)."

In 1947, the Legislature deleted the italicized text,
see G. L. c. 32, § 3 (2) (d), as appearing in St. 1947,
c. 660, § 2, and inserted, after the word "member
ship," the clause that is the subject of this appeal:
"provided, that any person holding a position for
which the annual compensation is fixed in an
amount of two hundred dollars or less shall not be

eligible for membership except by vote of the
board." G. L. c.32, § 3 (2) (d), as amended by St.
1947, c. 667, § 2. Rotondi argues that the deletion
of the words "any person elected by popular vote"
evidences an intent to exempt elected officials
from the requirements imposed by ^ i (2) (d)
[***13] . But that deletion can only be properly
interpreted in light of the contemporaneous addi-
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tion of the $200 threshold applicable to "any per
son." Despite the lack of legislative history on the
subject, both parties acknowledge that the deletion
of the language pertaining to elected officials was
likely designed to limit the discretion of local re
tirement boards, which, prior to the amendment,
could have denied membership to any elected of
ficial regardless of compensation or nature of ser
vice. Following the amendment, retirement boards
could no longer refuse to admit elected officials to
the system for political or other capricious reasons.
However, because retirement boards will always
have a legitimate interest in denying membership
to individuals whose service is limited in nature ~

as evidenced by a salary of $200 or less ~ there is
no similar justification for limiting the discretion
[**1048] of retirement boards to deny member
ship to elected officials like the plaintiff. Had the
Legislature intended the "any person" language to
refer only to the immediate antecedent ~ i.e.,
"part-time, provisional, [*651] temporary, tem
porary provisional, seasonal or intermittent" em
ployees ~ it likely would [***14| have used the
language "any such employee" or at least "any such
person" (emphasis added), or, in ^ 5 (2) (a) (vi)^
would have made clear that the eligibility of
elected officials is not conditioned on any other
provisions using the common "notwithstanding
any other provisions of this chapter" or similar
language.

We briefly turn our attention elsewhere in G. L.
c. 32 and note that the legislative history ofG. L. c.
32, § 4 (I) (o), strongly suggests that certain
elected officials, town moderators specifically
among them, are not granted automatic member
ship by virtue off 3 (2) (a) (vi). Prior to 2009, G. L.
c. 32, § 4 (1) (o), as amended through St. 2008, c.
302, § 7, provided:

"Any member who served as a
selectman, alderman, city councilor,
school committee member or town

moderator as the result of election by
direct vote of the people, in which
position he received no compensa
tion, may establish credit for such
service by depositing in the annuity
savings fund of the system of which
he is a member a sum equal to the
amount which would have been paid
into such during such period if such
position had been compensated at the
rate of twenty-five hundred dollars

per year, plus buyback [***15] in
terest to the date of payment; pro
vided, however, that the provisions
of this paragraph shall not apply to
any member first elected on or after
Januaiy 1,1986" (emphasis added).'"

If, as the plaintiff argues, § 3 (2) (a) (vi) provides a
special category of membership for elected offi
cials that is immune from limitations imposed by
other sections of c. 32^ then § 4 (1) (o) would be
completely superfluous. It would purportedly pro
vide for membership for unpaid town moderators,
who, by virtue of their status as elected officials,
are automatically 1*652] granted membership.
Although Rotondi was first elected in 1993, and,
thus, § 4 (1) (o) does not apply to him, its
amendment demonstrates a clear legislative intent
that § 3 (2) (a) (vi) does not confer unconditional
membership rights to elected officials.

10 General Laws c. 32, § 4 (1) (o), as
appearing in St. 2009, c. 21, § 5, now reads:
"The service of a state, county or municipal
employee employed or elected in a position
receiving compensation of less than $5,000
annually, which service occurs on or after
July 1, 2009, shall not constitute creditable
service for purposes of [c. 32]." We there
fore note that were a similar dispute to arise
[***16] from employment occurring on or
after July 1, 2009, § 4 (1) (o) would defini
tively exclude from membership employ
ees, elected or otherwise, who earn less than
$5,000 in regular compensation.

3. We also conclude that at no time did Ro

tondi receive "[fixed] annual compensation" in an
amount greater than $200. In the past this court has
dealt with what constitutes "[r]egular compensa
tion," as that term is defined by G. L. c. 32, § 7, and
the relevant PERAC regulation, 840 Code Mass.
Regs. § 15.03(})-{2) (2010), for the purposes of
calculating retirement allowances. See Pelonzi v.
Retirement Bd of Beverly, 451 Mass. 475,
481-482, 886 N.E.2d 707 (2008); Bulger v. Con
tributory Retirement Appeal Bd., 447 Mass. 651,
658-659, 856 N.K2d 799 (2006). Although the
present case requires us to define the limits of the
term "[fixed] annual compensation" as it is used in
G. L c. 32, § i' (2) (d)y we conclude that there is no
substantive difference between the term "[fixed]
annual compensation" and the term "[r]egular
[**1049] compensation" as it is defined by ^ 7
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and 840 Code Mass. Regs. § 15.0S(l)-{2). We find
no reason to distinguish between forms of com
pensation that qualify for the purposes of calcu
lating an individual's retirement allowance,
[***17] and forms ofcompensation that qualify in
satisfying a minimum eligibility requirement like
the one set forth in ^ 5 (2) (d). An interpretation
that draws this parallel is consistent with the
well-established statutory intent of c. 32 to "ex
empt irregular payments ofcompensation from the
retirement base." Hallett v. Contributory Retire
ment Appeal Bd., 431 Mass. 66, 70, 725 N.E.2d
222 (2000). See Boston Ass'n of Sch. Adm'rs &
Supervisors v. Boston Retirement Bd., 383 Mass.
336, 341, 419 N.E.2d 277 (1981) (definition of
"[rjegular compensation" intended to "safeguard
against . . . adventitious payments to employees
which could place untoward, massive, continuing
burdens on the retirement systems").

General Laws c. 32, § 1, provides, in relevant
part:

"'Regular compensation' . . . shall
mean the salary, wages or other
compensation in whatever form,
lawfully determined for the individ
ual service of the employee by the
employing authority, not including
bonus, overtime, [*653] severance
pay for any and all unused sick leave,
early retirement incentives, or any
other payments made a result of
giving notice of retirement "

Although the "in whatever form" language may
seem expansive at first glance, the accompanying
PERAC [***18] regulation and the decisions of
this court in no way support an interpretation that
would include health insurance premiums and
association dues within the definition of "regular
compensation."'* See 840 Code Mass. Regs. §
15.03(1)-^.). In order to qualify as "regular com
pensation," payments must be "'recurrent,' 'regular,'
and 'ordinary' remuneration." Bulger v. Contribu
tory Retirement Appeal Bd., supra at 658 (cash
housing allowance constituted "regular compensa
tion," where it was understood by both parties that
payment would not actually pay for housing but
was intended to supplement plaintiffs salary in
attempt to convince him to extend his contract as
university president). See Bower v. Contributory
Retirement Appeal Bd., 393 Mass. 427, 429, 471
N.E.2d 1296 (1984). In contrast, in Pelonzi v. Re

tirement Bd. of Beverly, supra., we held that the
personal use value of a city-supplied automobile
was not to be included as "regular compensation"
in calculating a city commissioner's retirement
allowance, because, inter alia, it is not a "payment"
made to the employee. We noted in the Pelonzi
case that barring a single exception for "evaluated
maintenance [in the form offull or partial boarding
and housing] [***19] as provided for in [G. L c.
32, § 22 (1) (c)]" the Legislature did not include
"any similar explicit directions for the treatment of
[a] noncash benefit" in G. L. c. 32, § 1. Pelonzi v.
Retirement Bd. ofBeverly, supra at 481. See 840
Code Mass. Regs. § 15.03(l)-{2). See generally
Hallett V. Contributory Retirement Appeal Bd.,
supra, Boston Ass'n ofSch. Adm'rs & Supervisors
V. Boston Retirement Bd., supra (discussing intent
of statutory scheme to control retirement costs and
[**1050] promote [*654] predictability by
placing reasonable limits on qualifying compensa
tion).

11 We note that for active service sub

sequent to July 1, 2009, 840 Code Mass.
Regs. § 15.03(3)(f) (2010) specifically ex
cludes from the definition of "regular
compensation" a multitude of benefits, in
cluding any "indirect, in-kind or other
payments for such items as housing, lodg
ing, travel, clothing allowances, annuities,
welfare benefits, lump sum buyouts for
workers' compensation, job-related expense
payments, automobile usage, insurance
premiums, [or] dependent care assistance ..

II

Even PERAC, which otherwise supported the
plaintiffs position throughout the litigation below,
refuted his contention that the value of health

[***20] insurance benefits and the cost of associ
ation dues count toward his annual compensation
for the purposes of satisfying the $200 threshold
under §3 (2) (d). A holding that would include
health insurance benefits and other fringe benefits
under the definition of "[fixed] annual compensa
tion" would be plainly at odds with the definition
and illustration of "[rjegular compensation" under
G. L. c. 32, § 7, and the relevant PERAC regula
tion. The practical consequences ofsuch a decision
would be staggering. Apart from the obvious fact
that health insurance premiums are not paid to the
employee, as is virtually every recognized form of
"regular compensation," see Pelonzi v. Retirement
Bd. of Beverly, supra; 840 Code Mass. Regs. §
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15.03(l)-(^\ health care costs fluctuate annually
and have increased greatly over time. They are not
"fixed" compensation and cannot serve as a prac

tical basis for calculating an employee's retirement
allowance or initial eligibility.

Judgment affirmed.
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OPINION

1*1011] [**705] When the plaintiff, Ma
ria Serrazina, became the subject of a certain Fed
eral indictment, the defendant school department
suspended her, without pay under G. L. c. 268A, §
25, from her position as a school adjustment
counselor. Thereafter, she entered into a pretrial
diversion agreement with Federal authorities, and
the indictment ultimately was dismissed. After
Serrazina sought reinstatement, the school de
partment terminated her employment pursuant to
G. L. c. 71, § 42, and she filed a grievance chal

lenging the termination. An arbitrator ordered that
she be reinstated. Serrazina then commenced an

action in the Superior Court seeking confirmation
ofthe arbitration award, as well as back pay for the
period of her suspension and the period between
her termination and reinstatement. A Superior
Court judge affirmed the arbitration award rein
stating Serrazina, but allowed the school depart
ment's motion for summary judgment with respect
to her back pay claims. Serrazina appealed, chal
lenging the denial of compensation. The Appeals
Court affirmed the denial with [***2] respect to
the period between her termination and reinstate
ment, but reversed with respect to the period of her
suspension. Serrazina v. Springfield [**706]
Pub. Sch., 80 Mass. App. Ct. 617, 954 KE2d 1147
(2011). We granted Serrazina's application for
further appellate review.

[*1012] We have considered the parties'
arguments and thoroughly reviewed the record. We
agree with the result reached by the Appeals Court
for substantially the same reasons. The judgment
of the Superior Court is reversed insofar as it de
nies Serrazina back pay for the period of her sus
pension beginning on August 10,2004, and ending
on October 22, 2007; it is otherwise affirmed. The
case is remanded for a calculation consistent with

this opinion.

So ordered.
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County (sheriff) belong. This union is the appellee in the present case.
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Suffolk. Civil action commenced in the Supe

rior Court Department on April 24, 2001. Follow
ing review by this court, 451 Mass. 698, 888
N.E.2d945 (2008), a complaint for contempt, filed
on August 24, 2009, was heard by John C. Crats-
ley, J. The Supreme Judicial Court on its own ini
tiative transferred the case from the Appeals Court.
Sheriff of Suffolk County v. Jail Officers & Em-
ples., 451 Mass. 698, 888 N.E.2d 945, 2008 Mass.
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OPINION BY: CORDY

OPINION

[*5851 1**1044) CORDY, J. This appeal
arises from an action in the Superior Court to en
force an arbitrator's award of back pay to a jail
officer employed and wrongfully discharged by the
sheriff of Suffolk County (sheriff). The sheriff
appeals from the judge's ruling that the jail officer,
Joseph Upton, had no duty to mitigate his damages
by seeking comparable employment. The Jail Of
ficers and Employees of Suffolk County (union),
on behalf of Upton, cross appeals from the judge's
decision not to assess statutory postjudgment in
terest on the arbitrator's award. Although we con
clude that Upton did have a duty to mitigate his
damages, we affirm the judgment on the grounds
that the sheriffwaived this [***2] issue by failing
to raise it earlier in the proceedings, and that, re
gardless, she failed to meet her burden of proof on
the issue.^ We also affirm thejudge's decision not
to assess postjudgment interest on sovereign im
munity grounds.

2 At the time this matter was litigated in
the Superior Court, the sheriff of Suffolk
County was a woman. Currently, the sheriff
of Suffolk County is a man. As a matter of
convenience, we will refer to the sheriff of
Suffolk County as "she" in this opinion.

1. Background. This appeal represents the pu
tative final chapter in a case that, at the time of an
earlier decision in 2008, already had a "long and
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tortuous procedural history." Sheriff of Suffolk
County V. Jail Officers & Employees of Suffolk
County, 451 Mass. 698. 699, 888 N.E.2d 945
(2008) (SheriffofSuffolk County I). On December
29, 1999, Upton was discharged [**1045] from
his position as a jail officer at the Nashua Streetjail
in Boston (jaf) following an incident in which
Upton allegedly "filed untimely and then false
reports" concerning an assault of an inmate that he
witnessed. Id. On Upton's behalf, the union grieved
the termination pursuant to the applicable collec
tive bargaining agreement, and ultimately sought
[***3] an arbitrator's review. Id. Following two
days of hearings in November and December,
2000, the arbitrator [*586] found, inter alia, that
Upton had filed "incomplete, misleading or false
reports" concerning the assault, but ruled that alt
hough the sheriff had "just cause" to discipline
Upton, Upton should not have been discharged. Id.
The arbitrator ordered that Upton was to be sus
pended for six months without pay and then rein
stated "with full back pay and benefits, less any
outside earnings and/or unemployment compensa-
tion."'

3 By the time of the arbitrator's award in
March, 2001, well over six months had
elapsed since Upton's discharge in Decem
ber, 1999. The effect of the award was thus
to provide for Upton's immediate rein
statement and receipt of back pay. Sheriffof
Suffolk County I, supra at 699 n.3.

The sheriff filed an appeal in the Superior
Court pursuant to G. L c. 150C, § JJ, seeking to
vacate the award on the ground that the order re
instating Upton exceeded the arbitrator's authority
because it was contraiy to "well-defined public
policy." Id. at 699-700. The Superior Court con
firmed the award. Id. at 700. The sheriff appealed
the confirmation to the Appeals Court, which also
affirmed [***4] the judgment. Sheriff ofSuffolk
County V. Jail Officers & Employees of Suffolk
County. 62 Mass. App Ct. 915, 817 N.E.2d 336
(2004). We denied the sheriffs application for
further appellate review without prejudice, re
manding the case to the Appeals Court for recon
sideration in light of our decision in Boston v.
Boston Police Patrolmen's Ass'n. 443 Mass. 813.
824 N.E.2d 855 (2005), regarding public policy
grounds for setting aside arbitration awards. Sheriff
ofSuffolk County I. supra at 700. On remand, the
Appeals Court again affirmed the Superior Court
judgment confirming the arbitrator's award, Sheriff

ofSuffolk County v. Jail Officers & Employees of
SuffolkCounty. 68 Mass. App. Ct. 903, 860 N.E.2d
963 (2007). We then granted the sheriffs applica
tion for further appellate review. SheriffofSuffolk
County 1 supra at 700. Although we determined
that "the ambiguous record [did] not permit us to
answer [the] question [whether public policy re
quires vacation of the award]," we concluded that
"a remand ofthe case for clarification of the record

[was] not possible, and that in the particular cir
cumstances presented, a remand for a new arbitra
tion proceeding would [have been] inappropriate."
Id. at 698-699. By the time of our [***5] deci
sion, the arbitrator had died, and it would have
been impractical to remand the matter for rehearing
before a different arbitrator due to the "unavaila

bility [*587] of several critical witnesses" al
most nine years after Upton had been discharged.
Id. at 702 n.5, 703. Accordingly, because it was
"obviously necessaiy to resolve [the] case," we
affirmed the judgment of the Superior Court con
firming the arbitrator's award. Id. at 703. Follow
ing our affirmance in a decision released on June
23, 2008, judgment entered in the Superior Court
on July 25, 2008, and Upton was reinstated and
returned to work in August, 2008.

2. Dispute over back pay award. On his return
to work, Upton executed a document under the
pains and penalties of [**1046] perjury declar
ing that his offset earnings in the nearly nine years
since his discharge totaled $14,943. As of August,
2009, the sheriff had not paid Upton any back pay
pursuant to the arbitrator's award. Consequently,
on August 24,2009, the union filed a complaint for
contempt in the Superior Court asking that the
sheriff be held in contempt for failing to pay back
pay pursuant to the 2008 Superior Court judgment
confirming the arbitrator's award. In the unique
procedural [***6] circumstances of this case, the
judge determined to hold an evidentiary hearing,
not on the matter of contempt, but rather on the
proper calculation of back pay (minus offsets) that
Upton was entitled to receive under the terms of
the arbitrator's award, which had continued to ac
crue during the approximately eight-year period
between the time of the award and the date on

which Upton was reinstated. Following the hear
ing, the parties submitted proposed findings offact
and rulings of law. The judge issued a decision on
April 12, 2011, ruling that Upton had no duty to
mitigate his damages or that, alternatively, the
sheriff had failed to meet her burden of proof on
the issue of mitigation, such that Upton was owed
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the full amount of back pay due less only actual
earnings and unemployment compensation. The
judge further ruled that Upton was not entitled to
postjudgment interest on the award.

In addition to recounting the procedural history
detailed above, the judge made the following
findings of fact. Upton did not work regularly
following his discharge from the jail. He did not
actively look for a new job due to his belief that he
would be reinstated when he continually prevailed
at every [***7] stage of the litigation. During his
period of unemployment, Upton received signifi
cant amounts ofmoney from his parents in order to
pay 1*588] bills and take care of his children. In
2000, Upton received $12,930 in unemployment
compensation. In January, 2004, Upton repre
sented on an automobile loan application that he
was employed at a restaurant in Charlestown where
he earned $2,000 per month and had worked for
eighteen years. However, in reality, Upton had not
worked at that restaurant since before 1991. Upton
had trained as a carpenter, and in ^006 and 2007,
he worked as a self-employed carpenter earning
$5,000 per year. In January, 2007, Upton applied
for another automobile loan, stating on the appli
cation that he had worked continuously as a car
penter since 2000 and earned $2,400 per month.
The judge found that Upton had lied on both loan
applications in order to ensure that he received the
loans, and that his only earnings in 2006 and 2007
were the $10,000 he made as a carpenter. In Janu
ary, 2008, Upton worked for two weeks as a
bouncer, earning $1,280. He was injured on the job
and later received $10,500 in workers' compensa
tion.

From those fmdings, the judge identified six
items [***8] of offset totaling $36,723,'* which,
when subtracted from the gross back pay due
($431,447.67), meant Upton was owed
$394,724.67 in back pay.^ The judge concluded
that Upton "reasonably believed that he would be
returning to 1**1047] work after the [arbitra
tor's] award was issued [and,] [t]herefore, [he had]
no duty to mitigate his damages, and must subtract
only his actual interim earnings from his gross
back pay award." Alternatively, the judge held that
the sheriffhad "failed to show at trial what [Upton]
could have earned in a substantially similar
full-time position elsewhere."

4 This figure was achieved by adding
Upton's unemployment compensation, his

earnings as a carpenter and a bouncer, his
worker's compensation payment, and pay
ments from the city of Boston and the City
of Boston Credit Union, of $1,034 and
$979, respectively. These two payments
were drawn from the sworn statement of

offset earnings made by Upton on his return
to work at the jail, although their exact na
ture is unclear from the record.

5 Per stipulation of the parties, the gross
back pay due to Upton totals $431,447,67
before any offsets are applied.

3. Discussion, a. Mitigation of damages. Fol
lowing a bench trial, we review [***9] a judge's
fmdings of fact under the clearly erroneous stand
ard and his conclusions of law de novo. Casavant

V. Norwegian Cruise Line Ltd., 460 Mass. 500,
503, 952 N.K2d 908 (2011)\ City [*589] Rent
als, LLC V. BBC Co., 79 Mass. App. Ct. 559, 560,
947 N.E.2d 1103 (2011). On appeal, the sheriff
challenges the judge's ruling that Upton had no
duty to mitigate his damages or, in the alternative,
that the sheriff failed to meet her burden of proof
on this issue.

As an initial matter, it is not entirely clear on
what basis the judge concluded that Upton "[had]
no duty to mitigate his damages," or what exactly
the judge intended that statement to mean. In their
briefs before this court, the parties have focused a
great deal on the significance ofthe arbitral award's
silence on the mitigation of damages issue, but it
does not appear that the judge considered this fact
in reaching his conclusion that no duty existed.
While we ultimately agree with the judge's con
clusion that the sheriff failed to meet her burden of

proof on the mitigation ofdamages issue, and also
conclude that the sheriff waived the issue, we
disagree that Upton had no duty to mitigate.

It is a well-established rule that "[w]here one is
under contract for personal (***10J service, and
is discharged, it becomes his duty to dispose of his
time in a reasonable way, so as to obtain as large
compensation as possible, and to use honest, ear
nest and intelligent efforts to this end. He cannot
voluntarily remain idle and expect to recover the
compensation stipulated in the contract from the
other party." Maynard v. Royal Worcester Corset
Co., 200 Mass. 1, 6, 85 N.E. 877 (1908)
(Maynard). See Ryan v. Superintendent ofSchs. of
Quincy, 374 Mass. 670, 672, 373 N.E.2d 1178
(1978) (Ryan); McKenna v. Commissioner of
Mental Health, 347 Mass. 674, 675-676, 199
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N.E.2d 686 (1964) (McKenna); Restatement
(Second) of Contracts § 350, at 126 (1981). It is
further recognized that "[t]his general principle is
applicable to public employees who are reinstated
after having been unlawfully discharged." Ryan,
supra (public school teacher). See Police Comm'r
of Boston V. Ciccolo, 356 Mass. 555, 559, 254
N.E.ld 429 (1969) (police officer); McKenna, su
pra (State hospital employee). We see no reason
why, as a general matter, this principle should not
apply inUpton's case.**

6 In concluding that Upton had no duty to
mitigate, the judge relied, at least in part, on
language from McKenna v. Commissioner
ofMental Health, 347 Mass. 674, 676-677,
199 N.E.2d 686 (1964) [***11] (McKen
na), stating that "there is no judicial penalty"
for failure to make an effort to find substi

tute employment. Id. at 676, quoting
Corbin, Contracts § 1039. However, the
court in McKenna went on to explain that "if
[the employee] fails to make the reasonable
effort [to find substitute employment] with
the result that his injury is greater than it
would otherwise have been . . . [t]he law
does not penalize his inaction; it merely
does nothing to compensate ... for the loss
that he helped to cause by not avoiding it"
(emphasis added). McKenna, supra. The
statement that there is no "judicial penalty"
for failing to mitigate one's damages is thus
largely semantic.

We also disagree with the union's contention
that the arbitration (*590] award's silence on the
mitigation issue necessarily means that no such
duty applied to Upton. [**1048] There is noth
ing in the record to suggest that the issue of miti
gation of damages was raised or contested before
the arbitrator, or that he considered or decided the
issue in granting the award. The arbitrator's award
simply reads:

"Upton's discharge is revoked and
he is suspended for six months with
no pay or benefits and without ac
cumulation of seniority during
[***12] that period of time effective
from the original date of discharged.

"Thereafter he will be reinstated

with full back pay and benefits, less

any outside earnings and/or unem
ployment compensation."

While there are no reported decisions from
courts in the Commonwealth addressing the pre
cise situation where an arbitrator's award is silent

on the duty to mitigate, two cases from the United
States Court of Appeals for the Seventh Circuit are
instructive. In Automobile Mechanics Local 701 v.

Joe Mitchell Buick, Inc., 930 F.2d 576 (7th Cir.
1991) (Joe Mitchell Buick), the court held that an
arbitrator has the discretion to decide whether an

award of reinstatement and repayment for loss of
earnings included in it a duty to mitigate damages.
In a case where the employer expressly raised
mitigation before the arbitrator, the court reasoned,
"[i]t is settled that arbitrators have discretion to
decide whether lost earnings should be offset by
interim earnings or a failure to mitigate, so that
their silence on such issues means that no such

offsets are to be made." Id. at 578.

However, a slightly different case is presented
where neither party raised the issue before the
arbitrator. In International Union of Operating
Eng'rs, Local No. 841 v. Murphy Co., 82 F.3d 185,
186 (7th Cir. 1996) [***13] (Murphy Co.), the
court was [*591] faced with an arbitrator's
award ordering that a group of union employees
who had been fired "be reinstated to the employ
ment and made whole." Neither party raised the
issue of damages at the arbitration proceeding,
which instead "focused exclusively on the propri
ety ofthe firings." Id. The employerargued that the
phrase, "made whole," was ambiguous and im
posed what the employer deemed to be appropriate
offsets for interim earnings. Id. at 186-187. While
not agreeing with the employer that the award was
necessarily ambiguous, the court acknowledged
that, "[g]iven the lack of evidence, the arbitrator's
decision to rule on the damages issue is certainly
questionable," and the arbitrator may have ex
ceeded his authority by issuing "an award based
'upon a matter not submitted' to the arbitrator." Id.
at 187, quoting 9 U.S.C. § 11(b) (1994). Never
theless, the court held the employer waived the
offset issue because the employer failed to raise it
before the arbitrator, or in the alternative, to chal
lenge the arbitration award within the three-month
time period provided by the Federal Arbitration
Act, 9 use. § 12 (1994) (FAA). Murphy Co.,
supra at 188-190. Although [***14] we take no
position on the rule of the Seventh Circuit that

119



silence on the issue of mitigation is to be consid
ered an unambiguous statement that no such duty
exists, see Murphy Co., supra at 75P, citing Joe
Mitchell Buick, supra at 575, we agree with the
holdings in both Joe Mitchell Buick and Murphy
Co. insofar as they take into consideration whether
the issue was explicitly raised before the arbitrator,
as in Joe Mitchell Buick, supra at 578, or whether
any challenge to the award was waived by a failure
to raise the issue of mitigation before the arbitrator
or, in a timely fashion, to challenge the award as
having exceeded the arbitrator's authority, as in
Murphy Co., supra at 188-190.

Here, the sheriff failed to raise the issue of
mitigation of damages before [**1049] the ar
bitrator. And, despite the fact that the arbitrator's
award clearly contemplated to a certain extent the
question of damages —as evidenced by its provi
sion for offsets for outside earnings and unem
ployment compensation - yet was silent on the
issue of mitigation, the sheriff did not raise the
mitigation issue as part of her initial challenge to
the award pursuant to G. L c. 150C, §11, that
ultimately culminated in [***15] [*592] our
decision in SheriffofSuffolkCounty 1, supra. Like
their Federal counterpart, 9 U.S.C. § 12, which
requires that challenges to arbitral awards be
commenced within three months from the date of

the award, G. L c. 150C, §§11 and 12, require that
actions to vacate, modify, or correct an arbitral
award be conmienced within thirty days of the
issuance of the award. While the sheriff timely
filed her action to vacate the award on the ground
that the order to reinstate Upton was contrary to
public policy, see SheriffofSuffolkCountyI, supra
at 699-700, the sheriff raised the mitigation issue
for the first time in response to the union's motion
for contempt in the Superior Court, which the un
ion filed in August, 2009, more than eight years
after the issuance ofthe arbitrator's award. "Unless

grounds are urged for vacating, modifying or cor
recting the award within [the thirty-day period set
forth in G. L. c. 150C, §§ 11 and 72], the award
becomes virtually impregnable." Derwin v. Gen
eral Dynamics Corp., 719 F.2d 484, 489 (1st Cir.
1983). Accordingly, the issue is waived.

Even if the mitigation issue were not waived,
the union would still prevail. The employer bears
the burden of proof [***16] on the issue of mit
igation of damages. McKenna, supra at 677, and
cases cited. An employer meets this burden of
proof by proving the following:

"(a) one or more discoverable
opportunities for comparable em
ployment were available in a location
as convenient as, or more convenient
than, the place of former employ
ment, (b) the improperly discharged
employee unreasonably made no at
tempt to apply for any such job, and
(c) it was reasonably likely that the
former employee would obtain one
of those comparable jobs."

Black V. School Comm. ofMaiden, 369 Mass. 657,
661-662, 341 N.E.2d 896 (1976) (Black). Addi
tionally, the employer must show what the em
ployee "could have earned in other similar work."
McKenna, supra. This court has not articulated a
clear definition of "comparable employment" in
the context of mitigation of damages, apart from
opining that comparable employment for a tenured
art teacher who had been wrongfully discharged
included both tenured and nontenured art teacher

positions. See Ryan, [*593] supra at 676. Ac
cordingly, we turn to other jurisdictions for guid
ance. In Ford Motor Co. v. Equal Employment
Opportunity Comm'n, 458 U.S. 219, 231,102 S. Ct.
3057, 73 L Ed 2d 721 (1982), the United States
Supreme Court reasoned that an "unemployed
[***17J or underemployed claimant need not go
into another line of work, accept a demotion, or
take a demeaning position." Other jurisdictions
have similarly defined comparable employment as
employment that offers similar long-term benefits
and opportunities for promotion as compared to the
original position. See Greenway v. Buffalo Hilton
Hotel, 951 F. Supp. 1039, 1061 (W.D.N.Y. 1997),
afPd as modified, 143 F.3d 47 (2d Cir. 1998) ("In
order for the work to be comparable or substan
tially similar, the new position must afford a
plaintiff virtually identical promotional opportuni
ties, compensation, job responsibilities, working
condition, and status as the former position"). See
also Rasimas v. Michigan Dep't ofMental Health,
714 F.2d 614, 624 (6th Cir. 1983), cert, denied,
466 as 950, 104 S Ct. 2151, 80 L. Ed 2d
[**1050] 537 (1984); Meyer v. United Air Lines,
Inc., 950 F. Supp. 874, 876 (N.D. III. 1997).

The sheriff relies on a single case, McKenna,
supra, for its statement that "[the discharged em
ployee] is entitled to recover his back salary less
what he did in fact earn following his discharge or
in the exercise of proper diligence might have
earned in another employment," to argue that she
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met her burden of proof by "demonstrat[ing]
[***18] what Upton actually earned, or in the ex
ercise of reasonable diligence would have earned
elsewhere." This argument is without merit. While
that lone excerpt from McKenna does not use the
term "comparable employment," it is beyond dis
pute that an employer must demonstrate the
availability of "comparable employment," not just
any employment. See, e.g., Ryan, supra; Black,
supra. Given Upton's occupation as a correction
officer, it is simply irrelevant to the issue of miti
gation that he may have been able to further offset
his lost earnings by working on a more permanent
basis as a restaurant employee, carpenter, or
bouncer. It is quite clear that the three positions
identified by the sheriff are not comparable or
remotely similar to Upton's employment as a cor
rection officer. Further, employment as a restau
rant employee, carpenter, or bouncer does not offer
the same stability, benefits, or potential for pro
motion. Accordingly, the judge correctly con
cluded that the sheriff had [*594] failed to
demonstrate the availability of comparable em
ployment opportunities, or what Upton could have
earned in an available comparable position else
where.'

7 In addition to the fact the three em

ployment opportunities [***19] advanced
by the sheriff cannot be considered compa
rable in any way to Upton's employment as
a correction officer, we reject the sheriffs
attempt to offer Upton's falsified automo
bile loan applications as evidence of what
Upton could have earned had he worked as a
restaurant employee or carpenter on a more
permanent, fiill-time basis. Although the
judge considered those loan applications in
the context of determining the amount of
Upton's offset earnings, the judge was well
within his discretion in finding that the au
tomobile loan applications did not reflect
the defendant's actual income during the
relevant period, and the sheriffpresented no
evidence that the earnings claimed on the
applications reasonably approximated what
Upton actually would have earned at those
jobs if he had held them for the periods that
he claimed.

Presumably recognizing that she has not met
her burden of proof of comparable employment
opportunities, the sheriff urges this court to adopt
the rule set forth in Quint v. A.E. Staley Mfg. Co.,

172 F.3d 1, 16 (1st Cir. 1999), that "where an
employee has remained completely idle following
her discharge," the employer "should be relieved of
any burden to prove the [***20] existence of
substantially equivalent positions." The stated ra
tionale behind this rule is that where a discharged
employee has declined to seek other employment,
it is "reasonable to presume that she did so for an
articulable reason," such as her belief "that a job
search would have been futile," and that she "is
likely to be in the better position to explain her
preemptive decision to take no action to obtain
employment," Id. We decline to adopt this rule.
First, the Quint decision does not make entirely
clear whether the burden shifts from the employer
to the employee where the employee "has re
mained completely idle," id., and sought no em
ployment of any kind, or instead where the em
ployee has failed to seek comparable employment.
See id. (noting employer bears burden "[a]s long as
the claimant has made some effort to secure other

employment," but variously stating burden shifts
"once an employer has shown that the claimant
sought no jobs," and "once it has been shown that
the former employee [**1051] made no effort to
secure suitable employment" [emphases added]).
Second, and more importantly, we concur in the
view expressed by the United States Court of Ap
peals for the Sixth Circuit that [***21] "basic
principles of equity and fairness mandate that the
burden [*595] of proof must remain on the em
ployer because the employer's illegal discharge of
the employee precipitated the search for another
job." National Labor Relations Bd. v. Westin Ho
tel, 758 F.2d 1126, 1130 (6th Cir. 1985).

b. Postjudgment interest. The union
cross-appeals from the part of the judge's order
denying its request for postjudgment interest. The
judge declined to assess postjudgment interest,
reasoning that the sheriff is an agency of the
Commonwealth entitled to sovereign immunity
following the sheriff department's transfer to the
Commonwealth on January 1,2010, by St. 2009, c.
61, §§ 3 and 26, and postjudgment interest is not
available against the Commonwealth in contract
claims. C & MConstr. Co. v. Commonwealth, 396
Mass. 390, 391-392, 486N.E.2d54 (1985) (C & M
Constr. Co.). The judge did not consider whether
the sheriff enjoyed immunity from postjudgment
interest prior to the transfer to the Commonwealth.
In its brief before this court, the union states
without citation that the sheriff did not enjoy sov
ereign immunity prior to the transfer, and that,
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because the obligation to pay interest arose prior to
the transfer, [***22] the sheriff must pay interest
from the date of the arbitration award until the date

of the transfer on January 1, 2010. See St. 2009, c.
61, § 6 ("Notwithstanding any general or special
law to the contrary, all valid liabilities and debts of
the office of a transferred sheriff, which are in
force on the effective date of this act, shall be ob
ligations ofthe commonwealth as ofthat date...").
Alternatively, the union argues that two exceptions
to the application of sovereign immunity should
apply in this case: that even if sovereign immunity
would otherwise bar an award of postjudgment
interest, the sheriff has waived that immunity by
submitting the dispute to arbitration; and that eq
uitable considerations require the awarding of
postjudgment interest here, where the sheriffs
continued pursuit of appeals over the better part of
one decade has "unduly delayed the proceedings"
and resulted in Upton being unreasonably denied
his back pay. The sheriff counters that the union's
claim for postjudgment interest is barred because it
did not arise until 2011, more than one year after
the transfer, when the union first requested
postjudgment interest as part of its proposed find
ings of fact [***23] and rulings of law following
the bench trial. The sheriff also disputes the
[*596] applicability of either of the "exceptions"
to immunity against postjudgment interest ad
vanced by the union.

In their briefs, neither parly addresses at any
length or with any citation whether the sheriff ac
tually possessed sovereign immunity prior to the
2010 transfer, and neither party was prepared to
argue the matter at oral argument. In a
postargument submission, the sheriff takes the
position that she was entitled to sovereign immun
ity at all times relevant to the present litigation, and
has not waived her immunity from postjudgment
interest. In its response, the union effectively
concedes that, absent waiver, the sheriff was in
deed entitled to sovereign immunity, and chooses
instead to readvance its argument that the sheriff
waived immunity from postjudgment interest by
agreeing to submit the dispute to arbitration as part
of the collective bargaining agreement. Accord
ingly, we assume without deciding that the sheriff
was, as a general matter, entitled to sovereign
immunity prior to 2010, see Boston v. Massachu
setts Comm'n Against Discrimination, 39 Mass.
App. a. 234, 245. [**1052] 654 N.E.2d 944
(1995), and take up the union's [***24] waiver
arguments.

"[A]n action for interest after judgment is a
separate action based upon a statutory right and is
not part of the underlying claim on which the
judgment is based." C & M Constr. Co., supra at
391-392. See G. L c. 235, § 8. K public entity's
consent to suit on a contract by virtue of entering
into that contract does not thus constitute a waiver

of immunity from postjudgment interest. C & M
Constr. Co., supra. Accordingly, the question be
comes "whether there is any other source ofwaiver
of sovereign immunity." Id. at 392. This court has
already held that perhaps the most likely potential
source, the postjudgment interest statute itself, G.
L. c. 235, § 8y does not effect such a waiver.® C &
M Constr. Co., supra at 393\ Broadhurst v. Di
rector of the Div. ofEmployment Sec., 373 Mass.
720, 726, 369 N.E.2d 1018 (1977) (reasoning en
actment of statute awarding postjudgment interest
against Commonwealth in eminent domain cases
evidenced legislative intent that G. L c. 235, § 8,
not be applied to claims against [*597] Com
monwealth). Nor does "[t]he primary statutory
basis for the waiver of sovereign immunity," the
Massachusetts Tort Claims Act, G. L. c. 258, im
pose liability on the Commonwealth [***25] for
postjudgment interest. C & MConstr. Co., supra at
392. See Onofrio v. Department ofMental Health,
411 Mass. 657, 658, 584 N.E.2d 619 (1992).
Therefore, the general rule is that "the Common
wealth ... is not liable for postjudgment interest in
the absence ofa clear statutory waiver ofsovereign
immunity in that regard." Chapman v. University
of Mass. Med. Ctr., 423 Mass. 584, 586, 670
N.E.2d 166 (1996) (Chapman).

8 General Laws c. 235, § 8, generally
provides for postjudgment interest on
judgments "rendered upon an award of... a
committee or referees, or upon the report of
an auditor or master, or upon the verdict ofa
juiy or the finding of a justice."

The union principally argues that the sheriff
waived any immunity from postjudgment interest
by agreeing to arbitrate the dispute under the col
lective bargaining agreement. It cites to only one
case on point, Massachmetts Highway Dep't v.
Perini Corp., 79 Mass. App. Ct. 430, 947 N.E.2d
62 (2011), which affirmed the confirmation of an
arbitrator's award of postjudgment interest over a
public entity's' claim of sovereign immunity, on
the ground that the public entity did not need to
specifically consent to postaward interest where it
"consented to be bound by the [arbitrator's]
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[***26J resolution of the claims involved," id. at
442, pursuant to a postdispute agreement to arbi
trate certain identified claims. Id. at 432. The court

further explained:

"[I]n light of the broad authority
given to the [arbitrator] in the parties'
[postdispute agreement to arbitrate],
and the narrow scope of review pro
vided by the Legislature ... we be
lieve that [the public entity's] waiver
of sovereign immunity to arbitrate
these claims included an implicit
waiver from paying interest as part of
the relief to be granted by the [arbi
trator]."

Id. at 444. The remainder of the cases cited by the
union in support of its waiver argument do not
discuss sovereign immunity at all, and presumably
[**1053] the issue was not raised. See Watertown
Firefighters, Local 1347, I.A.F.F., AFL-CIO v.
Watertown, 376 Mass. 706, 710, 717-718, 383
N.E.2d 494 (1978) (affirming judge's imposition
[*598] of interest on arbitrator's award against
town); Marlborough Firefighters, Local 1714,
I.A.F.F., AFL'CIO v. Marlborough, 375 Mass.
593, 600-601, 378 N.E.2d 437 (1978) (same);
Coughlan Constr. Co. v. Rockport, 23 Mass. App.
Ct. 994, 997-998, 505 N.E.2d 203 (1987) (same);
Blue Hills Regional Dist. Sch. Comm. v. Flight, 10
Mass. App. Ct. 459, 471-473, 409 N.E.2d 226
(1980), S.C., 383 Mass. 642 (1981) [***27] (af
firming confirmation of arbitrator's award of
postjudgment interest against school committee);
Arlington v. Local 1297, Int'l Ass'n ofFirefighters,
AFL-CIO, 6 Mass. App. Ct. 874, 875, 375 N.E.2d
343 (1978) (finding error in Superior Court judge's
failure to award interest on judgment confirming
arbitrator's award). Of those cases, the only one
that discussed the award of interest in any depth
noted that the arbitrator's award of interest was

"not subject to the statutory provisions which apply
to court-awarded interest on contract claims," and
"the fact that 'the award ... grants relief such that it
could not grant or would not be granted by a court.
. . shall not be ground for vacating or refusing to
confirm the award.'" Blue Hills Regional Dist. Sch.
Comm. V. Flight, supra at 472-473, quoting G. L. c.
150C, § 11 (a) (5). See Superadio Ltd. Partnership
V. Winstar Radio Prods., LLC, 446 Mass. 330, 339,
844 N.E.2d 246 (2006), quoting Advanced Micro
Devices, Inc. v. Intel Corp., 9 Cal. 4th 362, 376, 36

Cal. Rptr. 2d 581, 885 P.2d 994 (1994) ("arbitra
tors, unless expressly restricted by the agreement
or the submission to arbitration, have substantial
discretion to determine the scope of their contrac
tual authority to fashion remedies").

9 The public [***28] entity was a joint
venture between the Massachusetts High
way Department and the Massachusetts
Turnpike Authority, formed in connection
with the Central Artery/Tunnel project.
Massachusetts Highway Dep't v. Perini
Corp., 79 Mass. App. Ct. 430, 431, 947
N.E.2d62(2011).

Here, we need not consider whether or the
extent to which the arbitrator legitimately may
have awarded postjudgment interest, or whether
such an award would survive a sovereign immunity
challenge by the sheriff, since the arbitrator made
no such award. See M. O'Connor Contracting, Inc.
V. Brockton, 61 Mass. App. Ct. 278, 283-286, 809
N.E.2d 1062 (2004) (vacating on sovereign im
munity grounds confirmation of arbitrator's award
of multiple damages on G. L. c. 93A claim against
municipality). The union indicates in its brief that
it seeks a judicial award of postjudgment interest
pursuant to G. L. c. 235, § 8. As our cases clearly
indicate, entities entitled to sovereign immunity are
not liable for interest under G. L. c. 235, § 8, absent
an unequivocal statutory waiver not present here.
See, e.g.. Chapman, supra at 586', C & M Constr.
Co., supra at 391-393. Accordingly, the union's
waiver argument must fail.

1*599] Alternatively, the union argues that
equitable [***29] considerations require an
award of postjudgment interest where, as they
contend occurred here, the employer "has unduly
delayed the proceedings such that the employee is
deprived of his back pay for an unreasonable
length of time." The cases on which the union re
lies in support of this argument, Perkins Sch. for
the Blind v. Rate Setting Comm'n, 383 Mass. 825,
423 N.E.2d 765 (1981) (Perkins) and Massachu
setts Gen. Hosp. v. Commissioner ofPub. Welfare,
359 Mass. 206, 268 N.E.2d 654 (1971), are inap
posite. As this court has already recognized, "Per
kins did not involve a claim for interest on a

judgment [pursuant to G. L. c. 235, § 5], but rather
was a case ofunreasonable detention ofmoney due
under a contract[,]" with the difference being "that
in a Perkins situation the interest held to be due is 'a

remedy based on a contractual obligation of the
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Commonwealth.'" [**1054] Co.,
supra at 394, quoting Sargeant v. Commissioner of
Pub. Welfare, 383 Mass. 808, 814, 423 N.E.2d 755
(1981). Similarly, Massachusetts Gen. Hosp. v.
Commissioner ofPub. Welfare, supra at 208-209^
addressed a situation where a department of the
city of Boston wrongfully failed to pay medical
bills on behalf of patients receiving public assis
tance despite [***30] the fact that "[i]n no in
stance [was] the Boston department's obligation to

pay for the care in dispute." Therefore, these two
cases have no application here, where the delay in
paying money due under an arbitrator's award
owes to the sheriffs "legitimate appeal" of that
award, cf. Chapman, supra at 588, and the interest
sought is statutory postjudgment interest. See C &
MConstr. Co., supra at 393-394.

Judgment affirmed.
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OPINION

[*102] BROWN, J. W.A. Wilde Company,
Inc. (taxpayer), appeals from a decision of the
Appellate Tax Board (board) denying the taxpay
er's petitions to abate the fiscal year 2007 real es
tate taxes on two individual parcels situated in the
town of Holliston (town). The question presented
is whether, based on the text ofG. L. c. 58A, § 12A,

the board was obliged to assign the burden ofgoing
forward with the necessary proof to the town's
board of assessors (assessors), not the taxpayer, at
the administrative hearing. The board refused.
There was no error.

Facts. The taxpayer has been the lessee in
possession of the parcels, both of which are im
proved with buildings for industrial and office use.
Under its lease, the taxpayer has been required to
pay more than one-half of the taxes on each of the
parcels, see G. L. c. 59, § II, known as 200 and 201
Summer Street. In fiscal years 2005 and 2006, the
taxpayer contested the assessments,' [*103]
filing appeals with the board under the formal
procedure.^ Each time, the [**2] board decided
that the taxpayer did not meet its burden to prove
the parcels had been overvalued.^ This same sce
nario recurred in fiscal year 2007.

1 For those years, 200 Summer Street was
assessed at $3,162,000, and 201 Summer
Street at $4,877,500. The assessors refused
to abate the real estate taxes.

2 See G. L c. 58A, § 7; G. L. c. 59. §§ 64
& 65-, 831 Code Mass. Regs. § 1.04 (2007).
3 "Real estate is overvalued if it is as

sessed in excess of its 'fair cash value.'"
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Donlon v.Assessors ofHolliston, 389 Mass.
848, 857, 453 N.E.2d 395 (1983), quoting
from G. L c. 59, § 38.

a. Fiscal year 2007 appeal. After the assessors
refused to abate the taxes for fiscal year 2007, the
taxpayer again filed petitions with the board under
the formal procedure, contesting the 2007 assessed
values - 200 Summer Street at $3,211,800 and 201
Summer Street at $5,012,300 - both of which
exceeded, by $49,800 and $134,800, respectively,
the valuations from the prior two fiscal years. See
note 1, supra.

At the hearing before the board, the taxpayer
advanced an argument that the assessors had the
burden of proof to demonstrate the fiscal year 2007
assessments were warranted. This was required,
the taxpayer urged, by G. L c. 58A, § 12A, [**3]
as amended by St. 1998, c. 485, § 2, which pro
vides, in relevant part:

"If the owner of a parcel of real
estate files an appeal of the assessed
value of said parcel with the board
for either of the next two fiscal years
after a fiscal year for which the board
has determined the fair cash value of

said parcel and if the assessed value
is greater than the fair cash value as
determined by the board, the burden
shall be upon the appellee [assessors]
to prove that the assessed value was
warranted..." (emphasis supplied).

The taxpayer offered no proof for its theory of
overvaluation. The board found for the assessors

and sustained the assessed valuations. The board

issued its findings of fact and report, citing, among
other cases, the Supreme Judicial Court's decisions
in Schlaiker v. Assessors ofGreat Barrington, 365
Mass. 243, 245, 310 N.E.2d 602 (1974)
{Schlaiker), and General Elec. Co. v. Assessors of
1*104] Lynn, 393 Mass. 591, 598, 472 N.E.2d
1329 (1984) (General Electric)."* Simply put, the
board concluded it had not determined the fkir cash

value of the parcels in the fiscal years 2005 and
2006 appeals and, thus, § 12A did not apply.

4 Citations to Schlaiker and General

Electric are conspicuously absent from ei
ther brief 1**4] on appeal. Cf Cowin, Re
flections in Retirement, 55 Boston B. J. 13,
13-14 (Summer 2011) ("technical compe
tence" of lawyers to litigate is greater today

than ever, but lawyers "often fail to consider
whether doing it is useftil").

Standard of review. "Our review of any deci
sion of the board is limited to questions of law."
Towle V. Commissioner of Rev., 397 Mass. 599,
601, 492 N.E.2d 739 (1986). "In general, we grant
substantial deference to an interpretation of a stat
ute by the administrative agency charged with its
administration." Protective Life Ins. Co. v. Sulli
van, 425 Mass. 615, 618, 682 N.E.2d 624 (1997).
However, statutory interpretation is ultimately for
the court; "we review ... de novo." Ibid.

Discussion. With regard to G. L. c. 58A, ^ 12A,
the taxpayer focuses on the phrase "determined the
fair cash value," and relying largely on dictionary
meanings, asserts that the noun "determination" is
the equivalent ofa "decision."^ On this footing, the
taxpayer contends that the board's decisions as to
the fiscal years 2005 and 2006 appeals
"[l]ogically" determined the fair cash value of the
parcels within the meaning off 12A.^

5 The taxpayer cites Eastern Racing
Assn., Inc. v. Assessors of Revere, 300
Mass. 578, 581-582, 16 N.E.2d 64 (1938),
1**5] and Devine v. Board of Health of
Westport, 66 Mass. App. Ct. 128, 132, 845
N.E.2d 444 (2006), but neither case con
cerns § 12A.
6 Statutory construction is not just a
matter of logic. Brest v. Commissioner of
Ins., 270 Mass. 7, 16, 169 N.E. 657 (1930)
("That is not all there is to the problem"). Cf.
United States v. Whitridge, 197 U.S. 135,
143, 25 S Ct. 406, 49 L Ed 696, Treas.
Dec. 26126 (1905) (Holmes, J.) (legislative
purpose is "more important aid" in dis
cerning statute's "meaning than any rule
which grammar or formal logic may lay
down").

We do not construe a statute's words in isola

tion or apart from the legal context within which
they appear. "[T]he meaning of language is in
herently contextual."'v. UnitedStates, 498
US 103, 108, 111 S Ct. 461, 112 L Ed 2d 449
(1990). "Value" as "determined" by 1*105] the
board is the fair market value ofthe real estate. See

Massachusetts Gen. Hosp. v. Belmont, 233 Mass.
190, 206, 124 N.E. 21 (1919). "The whole matter
lies in the realm of fact and is to be ascertained

upon all the evidence." Commissioner ofCorps. &
Taxn. V. Worcester County Trust Co., 305 Mass.
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460, 463, 26 N.E.2d 305 (1940). Essential to the
inquiry is who bears the burden of persuasion and
of going forward with the necessary proof at the
evidentiary hearing. "It is well established that the
burden of persuasion [**6] is on the taxpayer to
show that its property was overvalued." General
Electric, 393 Mass, at 598. The "burden of per
suasion" in Massachusetts means "burden of

proof"® See Powers v. Russell, 30 Mass. 69, 13
Pick. 69, 76 (1832)\ Commonwealthv. Taylor, 383
Mass. 272, 281 n.lO, 418 N.E.2d 1226 (1981).
Closely linked to this common-law rule is the
presumption, also long settled, that the "board is
entitled to 'presume that the valuation made by the
assessors was valid unless the taxpayer[] sustained
the burden of proving the contrary.'" General
Electric, supra, quoting from Schlaiker, 365 Mass,
at 245. The presumption,' and the fact that the
taxpayer has the burden of going forward with
proof, round out the context in which G. L. c. 58A,
§ 12A, must be construed. Section 12A essentially
provides that the threshold burden of going for
ward with the evidence shifts to the local assessors

if (a) in the prior two fiscal years, the "owner" filed
an appeal for which the board "determined the fair
cash value" of said parcel, and (b) the assessed
value, contested by the taxpayer, is greater than the
fair cash value so determined. Neither element is

present here. In adjudicating the prior appeals, the
board decided the taxpayer [**7] had failed to
meet its burden to prove overvaluation. When a
taxpayer fails to offer persuasive evidence of
overvaluation, "a conclusion [by the board] that a
presumptively valid assessment must stand is by its
nature not such an affirmative finding as to require
substantial evidence to support it." Schlaiker,
[*106] supra at 245 n.2. "[FJailure to introduce
sufficient evidence to warrant a finding for [the
taxpayer] will result in a dismissal or a directed
verdict." General Electric, supra at 599. The
Schlaiker and General Electric cases encapsulate
the governing rule: a board decision to sustain a
presumptively valid assessed valuation does not
constitute a "determination of fair cash value" of a

parcel within themeaning of G. L. c. 58A, § 12A.^°
This reading of § 12A fits the Legislature's policy
that, where the proof is insufficient to find for the

taxpayer, "the board should perform a more tradi
tional appellate function, rather than make a de
novo determination of value." Assessors ofSand
wich v. Commissioner ofRev., 393 Mass. 580, 586,
472 N.E.2d 658 (1984).

1 "'Ordinary words should be read with
their common, everyday meaning when
they serve as directions for ordinary people.
. . .' A different principle [**8] applies to
technical expressions: 'Tax language nor
mally has an enclosed meaning or has le
gitimately acquired such by the authority of
those skilled in its application.'" Friendly,
Benchmarks 203 (1967), quoting from
Estep V. United States, 327 U.S. 114, 136,
66 S Ct. 423, 90 L Ed 567 (1946)
(Frankfurter, J., concurring); McDonald v.
Commissioner ofInt. Rev., 323 U.S. 57, 64,
65 S Ct. 96, 89 L. Ed 68, 1944-1 C.B. 94
(1944).
8 This is distinct from the burden of

production, which may shift from side to
side, based on the proofs at trial, or by op
eration of law, as in G. L. c. 58A, § 12A.
9 This is not a true "presumption" de
scribed by Duggan v. Bay State St. Ry. Co.,
230 Mass. 370, 378, 119 N.E. 757 (1918),
and Epstein v. Boston Hous. Authy., 317
Mass. 297, 302, 58N.E.2dl35 (1944), but a
"restat[ement] that the taxpayer bears the
burden of persuasion of every material fact
necessary to prove that its property has been
overvalued." Corp. v. Assessors of
Peabody, 45 Mass. App. Ct. 605, 607, 700
N.E.2d 548 (1998), quoting from General
Electric, supra at 599.
10 The rule is also implicit in Beal v.
Assessors of Boston, 389 Mass. 648, 452
N.E.2d 199 (1983), in which the court held
that G. L. c. 58A, § 12A,did not apply in the
circumstances of that case, for reasons not
material here.

Decision of the Appellate [**91 Tax Board
affirmed.
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COMM NWEALTH OF MASSACHUSETTS

SUFFOLK, ss. . SUPERIOR COURT
Oil'' / CIVIL ACTION

NO.2011-0H84AhJ

GLOBE NEWSPAPER COMPANY, INC.

IS.

EXECUTIVE OFFICE OF ADMINISTRATION AND FINANCE, & others'

FINDINGS OF FACT. RDLINGS OF L A W. ANTn

ORDER FOR ENTRY OF JUDGMENT

This is an action for injunctive and declaratory relief pursuant to the Massachusetts Public

RecordsLaw, G. L. c. 66, § 10,and the Massachusetts Declaratory Judgment Act, G. L. c. 23lA,

§ I. PlaintiffGlobeNewspaper Company, Incorporaiedj (Globe) seeksrecords of all separation,

severance, transition, or settlement agreements, involving payments ofmore than $10,000, which

the defendant government entitiesentered into with publicemployees since January 1,2005, and

all records of paymentsmade from the Officeof the Comptroller'saccountfor settlementsand

judgments since January 1,2005. The Globe seeks all such records toberedacted, ifapplicable,

only ofthe empioyee*s home address and telephone number.

On December 10,2012, the parties, including two intervenerpublic imions, tried the case

' Executive Office of Energy andEnvironmental Affairs, Executive Office of Education,
Executive OfiSce of Housingand EconomicDevelopment, Executive Officeof Public Safetyand
Security, OfHce of the Secretaryof Transportation and Public Works (n/k/a Massachusetts
Department ofTransportation),Executive Office ofHealth and Human Services,Executive
Office of Labor and Workforce Development, Massachusetts Pon Authority, and Office ofThe
Comptroller.
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jury-waived and, onMarch 18,2013,presented closing arguments.^ Pursuant to the Court's

request prior to summation, the parties submittedan Amended Joint Stipulation ofFacts, as an

agreed-upon record to supplement the evidence at the one-daybench trial. The parties also filed

proposed findings offact, which they based upon thestipulation, thejoint exhibits referenced in

it, and the evidence offered at trial.

Based upon the stipulations jointly madeby the parties and upon the credibletestimonyat

the jury-waived trial and exhibits admitted into evidence during that proceeding, the Court makes

the following findings offact and conclusions of law.

STIPULATED FINDINGS OF FACT^

I. PARTIES

1. Plaintiff GlobeNewspaper Company, Inc. (Globe) is a corporation with a

principal place of business in Suffolk County, Massachusetts and is the publisher of The Boston

Globe daily newspaper. Todd Wallack (Wallack) is a Globe reporter.

2. Defendant Executive Office ofAdministration and Finance (EOAF) is an

executive office ofthe Commonwealth that develops and executes fiscal and administrative

policies to ensure the financial stabilityand efficiencyof state government.

3. Defendant Executive Office ofEnergy and Environmental Affairs (EOEEA) is an

^ The Globe commenced this action on March25,2011, and shortlythereafter moved for
a preliminary injunction. After a hearing, the Court (Sanders, J.) issued a memorandvim and
order, denying the Globe's motion. The Globe's petition pursuant to G. L. c. 231, § 118, seeking
rehef"from that interlocutoryorder, was denied by a single justice of the Appeals Court
(Kantrowitz, J.) on June 16,2011.

^ The Court sets forth theparties' Amended JointStipulation of Facts as submitted, save
for corrections oftypographical errors and for citation style consistency.

-2-
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executive office that oversees the Commonwealth's six enviromnental, natural resource and

energy regulatory departments: the Department of EnvironmentalProtection, the Department of

PublicUtilities, the Department of EnergyResources, the DepartmentofConservation and

Recreation, the DepartmentofAgriculture, and the Departmentof Fish and Game.

4. Defendant Executive Office ofEducation (EOE) is an executive office that serves

as a single, responsibleauthority within the Commonwealth's comprehensive educationsystem,

which is comprisedof the Department of EarlyEducation and Care (EEC), the Department of

Elementary and Secondary Education (ESE), andthe Department of HigherEducation (DHE).

The Executive Office also works with the University ofMassachusetts (UMASS) to develop,

coordinate and implement the Commonwealth's public education policies.

5. Defendant Executive Office of Housing and Economic Development is an

executive office responsible for the creation ofhomes andjobs in the Conmionwealth by aligning

the state's housing and economic development agencies to better coordinatepoliciesand

programs ensuring that Massachusettsmaintains a global competitive edge.

6. Defendant Executive Office ofPublic Safety and Security (EOPSS) is an

executiveoffice responsible fiar supervising and coordinating the major law enforcement

agencies and functions ofthe Commonwealth.

7. DefendantOfficeof the Secretary of Transportation and Public Works (n/k/a

MassachusettsDepartment ofTransportation) (DOT) is an executive office that resulted from a

merger of the Executive Office ofTransportation and Public Works (EOT) and its divisions with

the Massachusetts TurnpikeAuthority(MTA),the MassachusettsHighwayDepartment (MHD),

the Registry ofMotor Vehicles (RMV), the Massachusetts Aeronautics Conmiission (MAC), and

-3-

129



the Tobin Bridge.

8. Defendant Executive Office of Health and Human Services (HHS) is an executive

officethatcomprises the largest Commonwealth secretariat. HHS has responsibilities for a wide

range of services, suchas: providing affordable and accessible heath care to residents,

administering benefitsto Massachusetts veterans and caringfor the most vulnerable members of

society, including children, elders and individuals with disabilities. The Human Resources

Operations core administrative activities are dividedamongthree clusters: the Health Services

Cluster, the Communityand Disability Services Cluster, and the Children,Youth and Families

Cluster, each ofwhich has its own Human Resources Director.

9. Defendant Executive Office of Labor and Workforce Development (EOLWD) is

an executiveoffice that providesa wide varietyof employment-related programsand servicesto

serve constituents across the Commonwealth, including a network of thirty-seven One-Stop

Career Centers and field offices across the Commonwealth.

10. For ease ofreference, defendants Executive Office ofAdministration and Finance,

Executive Office ofEnergy and Envu'onmental Affairs, Executive Office of Education,

Executive Office of Housing andEconomic Development, Executive Office of PublicSafety and

Security, Office of the Secretary ofTransportation and Public Works (n/k/a Massachusetts

Department ofTransportation),Executive Office ofHealth and Human Services, and Executive

Office ofLabor and WorkforceDevelopment collectivelyare referred to herein as the "Executive

Offices."

11. Defendant Office of the Comptroller is an agency within the Executive Branch

responsible for ensuring the integrityand accoxmtability of the Commonwealth's fiscal
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operations, communicating accurate and timely jQnancial information to decision makers within

the government, the financial community and the general public, and providing professional

guidanceon fiscal policy withinthe Commonwealth.

12. Defendant MassachusettsPort Authority (Massport) is an authority of tlie

Commonwealth established by the General Court pursuant to Chapter 465 of the Massachusetts

Acts of 1956. Massport's facilities include airport properties, such as Boston-Logan

International Airport, and various port properties.

13. Intervener The American Federation of State, County, and Municipal Employees,

Council 93, AFL-CIO (AFSCME) is an "employee organization" as defined in c. 150E, § 1.

14. Intervener Massachusetts Organization of State Engineers and Scientist

(MOSES) is an "employee organization"as defined in c. 150E, § 1.

n. THE GLOBE'S PUBLIC RECORDS REQUESTS TO THE EXECUTIVE
OFFICES

15. On December 18,2009, Wallack sent an email to Kimberly Haberlin, then the

Deputy Press Secretary for Governor Deval Patrick (Haberlin). (Jt, Exh. 2.)

16. Wallack's email to Haberlin forwarded a public records request and asked

Haberlin to "let me know ifyou want me to make any changes." Qd-)

17. The public records request forwarded to Haberlin by Wallack on December 18,

2009 asked for, in relevant part, "copies ofany separation, severance, transition or legal

settlement agreements with state employees or contractors issued since January 1,2005 that

includes compensation,payment or benefits valued at more than $10,000." (Td.)

18. On December 28,2009, Wallack and Haberlin spoke about the public records
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request. (Jt. Exh. 3.) Wallack sent an email to Haberlin laterthat day. Qd.) The emailincluded

a revised public records request and stated in part:

Nice chatting with you. Per your suggestion, I've tweaked the public records
request to mentiona specific cabinetagency. As I mentioned, I'd like to cover the
entire executive branch, so it sounds like I would need to file separate requests
with the governor's office and each cabinet secretary. Does this approach make
sense?

Id.

19. On January 19,2010, Haberlin sent Wallack an email about the public records

request and asked "Do you have time this week to talk to our deputy chief legal counsel about

your request? He had some thoughts about how you can tailor it." (Jt. Exh. 4.)

20. As ofJanuary 19,2010, the Govemor's Deputy Chief Legal Counsel was Mark

Reilly (Reilly). Reilly currentlyserves as the Governor's Chief Legal Counsel.

21. On or about March 5,2010, the Globe, through Wallack, made public records

requests to each ofthe Executive Offices seeking copies ofall "separation, severance, transition

or settlement agreements"made with public employeessince January 1,2005 that required

"compensation, benefits or other payments worth more than $10,000." (Jt. Exh. 5; see also Joint

Pretrial Statement at 15-16.)

22. The Executive Offices had m their possession, custody or control docxmients

responsive to the Globe's public records requests.

23. All ofthe documents responsive to the Globe's public records requests were made

or received by an officer or employeeofan agency, executive office, department, board,

commission, bureau, division or authority of the Commonwealth.

A. The Executive Offices' Responses to the Globe's Public Rccords Request
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1. The Executive Office of Administration and Finance

24. By March 24, 2010, the EOAF determined that it had approximately 7-8

settlement agreements responsiveto the Globe's public records request. (Jt. Exh. 6.)

25. On April20,2010, Paul Dietl, the ChiefHuman Resources Officerfor the

Commonwealth, who serves in the Executive Office ofAdministration and Finance's Human

Resources Division, sent a letter to Wallack responding to tlie Globe's public records request

stating in part:

The Executive Office of Administration and Finance has surveyed its agencies
and discovered that the Department ofRevenue, Office of Comptroller,
Developmental Disabilities Council, Operational Services Division, and Division
of Capital Asset Managementhave records responsive to your request.

Piu-suantto 950 CMR 32.06, please accept this correspondence as the Executive
Office ofAdministration and Finance estimate ofthe costs incurred to comply
with the request. The Executive Office ofAdministration and Finance requests
$92.25 to cover the costs ofsearchingand compiling the information that you
seek to obtain. Upon receipt ofthis amount, the Executive Office of
Administration and Finance will process your request.

(Jt. Exh. 7.)

26. On April 22,2010, Michelle Heffeman, Deputy General Counsel at HRD, sent an

email to Wallack enclosing a cost estimate for complying with the Globe's public records

request. (Jt. Exh. 8.)

27. On April 23,2010, Wallack sent a request to Heffeman asking EOAF to waive

chargesfor complying with the Globe's public records request. (Jt, Exh. 9.)

28. On May 4, 2010, Heffeman sent an email to Wallack advising that the

Commonwealthwould waive the fee for complyingwith the Globe's public record request and

stating that the "documents are being gathered. Upon completion, the records will be forwarded

-7-

133



to you." (Jt. Exh. 10.)

2. Health and Human Services

29. On March 8,2010, Paulette Song (Song), the Deputy Communications Director

for the Executive Office ofHealth and Human Services (HHS) notified the Governor's Press

Office of Wallack's March 5,2010 public records request to HHS. (Jt. Exh. 5.) Song sent the

email to, among others, Kyle Sullivan and Haberlin, id- at 209, respectively then the Director and

Deputy Press Secretary, Office of the Govemor.

30. Haberlin responded to Song's notification ofWallack's request with an email

stating "We'll chat on Wednesday in the staff meeting." (Id.)

31. On March 12,2010, Lana Jerome, then the Human Resources Director for the

Health Services Cluster, sent an email to Mariarme Dill (Dill), the Labor Relations Director for

the Health Services Cluster. (Jt. Exh. 11.) The email requested an estimate for responding to

Wallack's public record request. (Id.)

32. The Director of Labor Relations responded by email asking "Is it really legal for

them to get settlement agreements? [E]ven if they say in them 'not for publication^ ]?" (Id.)

33. On March 18,2010, Jeffirey McCue (McCue), then the Director ofHuman

Resources for the Executive Office of Health and Safety (EHS), sent an email to eight members

of the EHS senior staff: notifyingthem of a meeting to address, among other things, the Globe's

public records request. (Jt. Exh. 14.)

34. By March 24,2010, EHS had begun to compile the settlement agreements

responsive to the Globe's public records request. (Jt. Exh. 15.)

35. On or before April 1,2010, a Hsthad been prepared of 31 HHS settlements

-8-

134



responsive to the Globe's public records request. (Jt. Exh. 12.)

36. On March30,2010, RogerTremblay, then the HumanResources Directorfor

EHS, sent an email to Anna Filosi, then of the Department ofTransitional Assistance (a

department within EHS)attaching a list of nine settlements responsive to the Globe's public

records request. (Jt. Exh. 16.)

37. On April 26,2010, McCue,the Directorof Human Resourcesfor EHS, instructed

Jerome to contact former employeeswhose settlement agreements had been compiled in response

to the Globe's public records request. (Jt. Exh. 17.)

38. On or before April 29,2010, EOHHS had attempted to contact eleven former

employees whose settlement agreementswere responsive to the Globe's public records request.

Marianne Dill, the Director ofLabor Relations for the HHS, reported that, of the eleven people,

one was deceased, three responded that they were "all set," one "just wanted to know if they need

to do anything and I said no," and messages either were left or attempted to be left with the

remaining six. (Jt. Exh. 18.)

39. On May 13,2010, Song sent an email to the Governor's Press office advising ofa

telephone call she had received from Wallack and asking for an update on the Globe's public

record request. (Jt. Exh. 19.)

4. Executive Office of Education

40. On March 8,2010, Jonathan Palumbo, then the Communications Director of the

EOE, notified the Governor's Press Office ofWallack's public record request to the EOE. (Jt.

Exh. 13.)

5. Executive Office of Public Safety and Security
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41. On March 18,2010, Terrel Harris, the Communications Director for EOPSS, sent

Wallack an emailstating that EOPSS was"currently in the process of searching for and

reviewing our responses" to the Globe's public records request." (Jt. Exh. 20.)

6. Department ofTransportation

42. On March 31,2010, William Sweeney, then the Director ofPayroll at DOT sent

an email to Joan Makie, then the Director of Human Resources at MassachusettsTurnpike

Authority, attachinga list of ten settlements responsiveto the Globe's public recordsrequest. (Jt

Exh. 21.)

43. On April 23,2010, Colin Durant ofthe DOT provided the Governor's Press

Office with separationagreementinformation responsiveto the Globe's public recordsrequest.

(Jt. Exh. 22.)

7. Executive Office ofEnergy and Environmental Affairs

44. On March 5,2010, the EOEEA forwarded the Globe's public records request to

the Governor's Press Office. (Jt. Exh. 5.)

8. Executive Office of Labor & Workforce Development

45. On March 31,2010, Alison Harris, then the Director of Communications at

EOLWD sent an email to members of the Governor's Press office: Kyle Sullivan, then Director

ofCommimications; Juan Martinez, then Press Secretary; and Haberlin, stating "Re Todd

WallackFOIA - we have 4 separation agreements at EOLWD - and at our QuasiCommCorp -

none." (Jt. Exh. 23.)

46. On April 23,2010, Wallack sent a request to Harris asking if documents

responsive to the Globe'spublicrecords request wereavailable. (Jt.Exh. 24.) Harrisforwarded
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Wallack's request to the Governor's Press Office. Qd.)

47. On April 26, 2010, Gerald McDonough, then General Counsel of EOLWD, sent a

letter to Richard E. Waring, Esq., counsel to the National Association of Government

Employees, informing him of the Globe's public records request and identifyingan employee

whose settlement agreementwas responsive to the request. (See Jt. Exh. 25.)

48. On April 29,2010, Richard Waring, Esq., wrote to McDonough,General Counsel

to EOLWD requesting that a specific settlement agreementbe withheld from any materials that

might be provided to the Globe. (Jt. Exh. 25.)

49. On May 7,2010, McDonough sent an email to an unidentified person enclosing a

copy of Wallack's March 5,2010 public records request. (Jt. Exh. 26.)

50. On May 27,2010, McDonough, General Counsel ofthe EOLWD, sent an email to

an imidentified person stating that EOLWD had decided only to provide redacted versions of the

settlement agreements and enclosing a copy of the redacted version ofa settlement sent to a

former employee. (Jt. Exh. 27.)

B. The Governor's Office Omnibus Response to the Globe*s Public Records
Request

51. On June 1,2010, Reilly, Deputy ChiefLegal Counsel to the Governor, wrote a

letter to Wallack advising that settlement agreements responsive to the Globe's public records

request would be produced redacted of employee names pursuant to exemptions (c), (o) and (p)

ofG. L. c. 4, § 7(26). (Jt. Exh. 28.) Other information that the Executive Offices determined

was direct or indirect identifying information was redacted as well.

52. The redacted settlement agreements provided by the Executive Offices indicated
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that a total of approximately $3.2million had beenpaidto public employees in settlement

agreements from 2005 to 2010. (See Jt. Exh. 29.)

C. Wallack's Supervisor of Public Records Appeal

53. On June 2,2010, Wallack filed an appeal with the Supervisor of Public Records

challengingthe redactions of employee names from the settlementagreements provided by the

Executive Office. (Jt. Exh. 30.)

54. On October 5,2010, the Supervisor issued an order on Wallack's appeal

determining that the names ofpublic employees who entered into the settlement agreements

responsive to the Globe's public records request were public records that were not exempt under

G. L. c. 4, § 7(26). (Jt.Exh.31.)

55. On November 5,2010, Reilly, Deputy Chief Legal Counsel to the Governor,

wrote to the Supervisor ofPublic Records seeking reconsideration ofthe order entered on

Wallack's appeal. (Jt. Exh. 32.)

56. On November 10,2010, Richard L. Barry, General Counsel to the National

Association of Government Employees,wrote to Reilly, DeputyLegal Counselto the Governor,

concerning the Globe's appeal to the Supervisorof Public Records. (Jt. Exh. 33.)

57. On January5,2011, the SupervisorofPublic Records issued an order denying the

Commonwealth's motion for reconsideration of the October 5,2010 order on Wallack's appeal.

(Jt Exh. 34.)

58. On February 1,2011, Reilly, who became Chief Legal Counsel to the Governor in

December 2010, wrote a letter to Wallack advising that the Executive Offices would not comply

with the Supervisor's order. (Jt. Exh. 35.)
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59. On February 9,2011, AlexGoldstein of the Governor'sPressOffice emailed

Heather Johnson, then the Governor's DeputyPress Secretary, concerninga conversationhe had

withWallack. (JtExh.36.)

60. In February2011, the Globe made a supplemental request to the Executive

Officesseekingseparation, severance, transition, or settlement agreements madewith executive

branchpublicemployees sinceMarch 5,2010 that involved payments of morethan$100,000.

(Jt. Exh. 37.)

61. On March 14,2011, the Governor's Office again responded on behalf of the

Executive Offices. (Jt. jfixh. 38.)

62. In its response, the Governor's Office maintained and reiterated the position of the

Executive Offices that the information previously redacted from the settlement agreements was

exempt under the personal privacyand personnel exemptions of the Public Records law. (Id.)

63. On April 13,2011, Mark Reilly, then Chief Legal Counsel to the Governor,

provided a supplemental response to the Globe's two public records requests on behalf of the

Executive Offices. The supplemental response included additional redacted settlement

agreements. (See Jt. Exh. 1 at 365 et seq.)

64. As with the Executive Offices' earlier responses, the settlement agreements

provided m the April 13,2011 supplemental response were redacted ofnames and information

that the Executive Offices determined was direct or indirect identifying information, which

redactions the Executive Offices asserted were based on exemptions (c), (o), and (p) G. L. c. 4,

§7(26). ad.)

65. On April 20,2011, the Governor's Office, on behalf ofthe Executive Offices,
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provided a further supplemental response to the Globe's twopublic records requests. Thefurdier

supplemental response included additional redacted setdement agreements. (Id. at 373 et seq.)

66. As with the Executive Offices' earlier responses, the settlement agreements

provided in the April 20,2011 fiirther supplemental response were redactedofnames and other

information that the Executive Offices determined was direct or indirect identifying information,

which redactions the Executive Offices asserted were based on exemptions (c), (o), and (p) of

G.L.c.4,§7(26). Gd.)

67. On May 14,2012, the Supervisor issued an order in an appeal of the City of

Cambridge's refusal to produce a copy ofa settlement agreement with two Cambridge

employees. On page 2 ofhis order, the Supervisor made further comments regarding the public

records requests by the Globe that are at issue in the present matter. (Jt. Exh. 74.)

D. The Executive Offices* Notifications to Public Employees

68. In April, 2011, the Executive Offices sent 91 Letters to public employees advising

them ofthe Globe's public records request and this litigation. (Jt. Exh. 39 [providing

examples].)

69. In October and November 2011 and January 2012, the Executive Offices sent a

second set of 86 letters to public employeesupdating them on the status of the Globe's public

records request and this litigation. (Jt. Exh. 40 [providing examples].)

70. All 181 ofthe letters advised the public employees oftheir right to seek to

intervene in this action and stated that the Executive Offices would support their request to do so,

71. The Executive Officesreceived one response to the 181 letters. (Jt. Exh. 41.)

72. All but one ofthe Executive Offices participated in the October-November 2011
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and January 2012 second set of lettersreferenced in the precedingparagraph. The one Executive

Office that did not participate, the Executive Officeof Laborand Workforce Development, sent

its second set of letters to public employees in November 2012. (Jt. Exh. 72.)

m. THE OFFICE OF THE COMPTROLLER REQUEST

73. On March 18,2010, Wallack sent a public records request to the Office of

Comptroller of the Commonwealth (OSC) askingfor "copiesof anyseparation, severance,

transition or settlement agreementsstruck with employeesofthe Comptroller... since Jan. 1,

2005 thatincludes compensation, benefits or other payments worth moretlian $10,000." (Jt.

Exh. 42.)

74. On May 27,2010, Wallack sent an email to Caroline Henriques ofOSC saying

Joan Kenney, Public hiformation Officer for the SupremeJudicial Court, had provided him with

a list of settlement payments made to courtemployees since January1,2005. Wallack also

stated that the list was missing the names and that Kenney said that the OSC would have the data

in an account used for legal settlements. (Jt. Exh. 43.)

75. On June 2,2010, Wallack sent a follow up letter to the OSC concerning his

request for settlement paymentsto court employees. (Jt. Exh. 44.)

76. On June 4,2010, Wallack made a public records request to John Newell of the

OSC asking for "electronic copy ofthe log/databaseofall payments made fi*om the Settlements

and Judgments accounts handled or tracked by the Comptroller ofthe Commonwealth since Jan.

1, 2005, including the date and amount ofthe payments, the recipient name, the

agency/departmentthat authorizedthe payment and other public data fields maintained in the

log/database." (Jt. Exh. 45.)
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77. On June 7,2010, the OSC advised Wallack that a response to his May 27,2010

public records request for settlement payments madeto courtemployees would take morethan

10 days to process. (Jt. Exh. 46.)

78. On June 7,2010, Wallack asked the OSC about the status ofhis March 18,2010

public recordsrequestfor settlement payments made to OSC employees. (Jt. Exh. 47.) The OSC

respondedthat it did not have Wallack's March 18,2010 requestand askedhim to send it again.

Qd.) Wallack re-sent the March 18,2010 request on June 8,2010. (Jt. Exh. 48.)

79. On June 17,2010, the OSC sent an email to Wallack statmg its understanding that

the Govemor's Office's letter of June 1,2010, was the OSC's response to Wallack's March 18,

2010 public records request. (Jt. Exh. 49.)

80. On June 23,2010, the OSC sent Wallacka redacted copy of the sole settlement

agreement responsive to his March 18, 2010 public records request. (Jt. Exh. 50.)

81. On July 1,2010, Henriques of OSC sent an email to the OSC chief fiscal officers

advising them ofWallack's June 4,2010 public records request. (Jt. Exh. 51.)

82. On July 9,2010, the OSC responded to Wallack's June 4,2010 pubhc records

request by providinga spreadsheet of settlementpayments that included the agencies that

authorized the payments and the amount and date of each payment, but not the employees'

names. (Jt. Exh. 52.)

83. The OSC used a pre-existing computer program to create a document listing for

the requested period the agencies that authorized the paymentsand the amount and date ofeach

payment. The Comptroller refused to include the names of the payment recipients in the

documents or otherwise, on the grounds that the information was private.
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84. On July 9,2010, Wallack sent an email to Henriques of the OSC acknowledging

receipt ofthe response to his March 18,2010 public records request and asking for an unredacted

version ofthe settlement agreement. (Jt. Exh. 52.)

85. On July 12,2010, Wallack filed an appeal with the Supervisor ofPublic Records

concerning the OSC's response to his June 4,2010 public records request, which included the

agencies that authorized the payments and the amount and date of each payment, but not

employees* names. (Jt Exh. 53.)

86. On July 13,2010, the OSC sent an email to Wallack advising that the Supervisor

ofPublic Records previouslyhad confirmed that the OSC was not authorized to release names of

employees who entered into settlement agreements with the Commonwealth because the

disclosure would constitute an unwarranted invasion ofprivacy. (Jt. Exh. 53.)

87. On July 13,2010, Shawn Williams of the Supervisor ofPublic Records' Office

sent an email to the OSC asking for a clarification of the OSC's position that the Supervisor

previously had confirmed that names ofclaimants could not be disclosed. (Jt, Exh. 54.)

88. On July 16,2010, Jenny Hedderman, General Counsel of the OSC, sent an email

to the Supervisor ofPublic Records attaching a December 5,2005 letter to the Super\asor that

had been relied on by the OSC as confirmation for not having to provide names (Jt. Exh. 55.)

89. On October 8,2010, the OSC sent an email to the Supervisor of Public Records

asking for meeting before Wallack's appealwas decided. (Jt. Exh. 56.)

90. On October 8,2010, the Supervisor ofPublic Records responded to the OSC and

agreed to hold Wallack's appeal pending their meeting. (Jt. Exh. 56.)

91. The OSC met with the Supervisor of PubHc Records on October 14,2010 to
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discuss Wallack's appeal of the OSC's response to his public records requestof June4,2010.

(Jt. Exh. 57.) No representativeof the Globe was invited to or attended the meeting.

92. On December 10,2010, Martin Benison, the Comptroller,wrote to the Supervisor

ofPublic Records opposingWallack's appeal. (Jt. Exh. 57.)

93. On January 14,2011, Wallackmade a public records request to the Comptroller

asking for records ofany settlementor judgmentpaymentsmade to Cognos since January 1,

2005 exceeding $50, and records of any payments exceeding$50 from the account to Gov.

Patrick or Comptroller Martin Benison. (Jt. Exh. 58.)

94. On January 19, 2011, Wallack sent a letter to Henriques of the OSC narrowing his

June 4,2010 request to paymentsexceeding $1,000. (Jt. Exh. 59.)

95. On February14,2011, Wallacksent a follow-up email to the OSC concerninghis

January 14, 2011 public records request. (Jt. Exh. 60.)

96. On March 11,2011, the SupervisorofPublic Records denied the Globe's appeal

of the OSC's response to Wallack's June 4,2010 public recordrequest. (Jt Exh. 96.)

97. On March 22,2011, the OSC responded to Wallack's January 14,2011 public

recordsrequest statingthat no settlementpaymentshad been made to ComptrollerBenison. The

letter fiirther advised that the OSC "cannot provide any information related to payments to any

specific individual," and therefore could not respond to questions about any settlement payments

to the Governor. (Jt. Exh. 61.)

98. On March 22,2011, Alex Goldstein, then the Govemor's Press Secretary, sent an

email to Wallack stating that Gov. Patrick had not received any j5nancial setdements from the

Commonwealth. (Jt. Exh. 62.)
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99. On March 24,2011, Wallack sent an email to the OSC asking a question about the

records concerning a $100,000 settlement payment made by the Commonwealth to a public

employee. (Jt. Exh. 63.)

100. On March 28,2011, the OSC sent an email respondingto Wallack's questions

about the settlement. (Jt. Exh. 64.) The OSC's responsedid not mention the former employee

by name, and redacted his name from Wallack's email. Qd.)

101. On April 4,2011, Wallack emailed Comptroller Benison asking to speak to him

about the terms of a $100,000 severance agreementBenison signed with a staff member in 2007.

(Jt. Exh. 65.)

102. On April 5, 2011, Comptroller Benison sent an email to Wallack stating that he

could not talk about the settlement with a former employee because of the Globe's pending

lawsuit and, given the applicableexemptionto the public records law, any such discussion would

be limited in any case. (Jt. Exh. 66.)

103. The Commonwealth budgeted and spent $10 million for settlements and

judgments in fiscal year 2012. (Comptroller's FY2013 Q1 Report.)

IV. THE REQUEST TO MASSPORT

104. In or about March 2010, the Globe made a request to Massport pursuant to the

Massachusetts Public RecordsLaw, G. L. c. 66, § 10, askingfor copiesof all separation,

severance, transition, or settlement agreements entered into by and between Massport and public

employees involving payments ofmore than $10,000 since January 1,2005.

105. In response to the Globe's requests, Massport produced partial copies of the

requested docimients redacted of the names ofMassport public employees who received
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payments imderthe agreements andadvised the Globe that it was doingso in accordance with the

position stated by the Governor's Office.

V. THE MASSACHUSETTS OPEN CHECKBOOK WEB SITE

106. The Commonwealth maintains a web site called "Massachusetts Open

Checkbook." The web site is available to the public at the following URL:

ht^://opencheckbook.itd.state.ma.us/analytics/saw.dll?Dashboard&PortalPatli=%2Fshared%2FT

ransparency%2F_portal%2FHome&Page=page%201.

107. Visitors to the Open Checkbookweb site are advised of the following:

The Commonwealth is committed to providing citizens with open and transparent
government Last year the legislature passed and the governor signed into law new
transparency and accountability reforms as part of the FY 2011 Budget. As part of
this proactive approach to civic engagement, the Executive OfBcefor
Administration & Finance, the Office ofthe Treasurer and the Office of the
Comptroller have been working jointly on the Open Checkbook Website. (Id.')

108. The Open Checkbookweb site makes available the following payroll information

to members of the public:

a. The name, corresponding title, department, and current salary of all

employees ofthe Commonwealth. See

http://opencheckbook.itd.state.ma.us/analytics/saw.dll?Dashboard&PortalPath=%

2Fshared%2FTransparency%2F_portal%2FAdditional%20Spending«&Page=Payro

U;

b. Details regarding pension recipients including their last job title

and last department, along with tlieir pension amount. See

http://opencheckbook.itd.state.ma.us/analytics/saw.dll?Dashboard&PortalPath=%
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2Fshared%2FTransparency%2F_portal%2FAdditional%20Spendmg&Page=Pensi

ons; and

c. Tax Credit recipients for the Tax Credit Program. See

http://opencheckbook.itd.state.ma.us/analytics/saw.dll?Dashboard&PortalPath=%

2Fshared%2FTransparency%2F_portal%2FAdditional%20Spending&Page=Tax

%20Expenditures

109. Open Checkbook Project is a Commonwealth of Massachusetts project that the

EOAF, OSC and Office of the Treasurer have worked jointly on. See

http://www.mass.gov/osc/guidance-for-agencies/open-checkbook.html.

VI. PUBLIC INFOIUMATION ABOUT PERSONS WHO MAKE CLAIMS AGAINST

THE COMMONWEALTH.

110. Tort claims against the Commonwealth "for injury of loss of propertyor personal

injury or death caused by the negligentor wrongfulact or omission of any public employeewhile

actingwithin the scope of his officeor employment" mustbe presentedin accordance with the

provisions ofMassachusetts Genereil Laws Chapter 258, the Massachusetts Tort Claims Act.

None of the employee agreements at issue in this case involves a tort claimsmadeunder Chapter

258.

111. The official web site of the Office of the Attorney General makes available to the

publica Presentment ClaimFormto assistin complying with the requirements of c. 258 for tort

claims. The web site does not have a comparable form for employment-related claims.

112. The Attorney General's web site advises members ofthe public who submit a

Presentment Claim Form ofthe following:
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Please also be awarethat, undermost circumstances, yourpresentmentclaimwill
be considered a publicrecord andwillbe available to anymember of the public
upon request.

See http://www.mass.gov/ago/govermnent-resources/cafa-and-claims.html.

113. The Presentment ClaimFormprovided by the Attomey General to members of the public

also states:

Read this important notice and sign your presentment claim.

Under most circumstances, your presentment claim will be considered a public

record and will be available to any member of the pilblic upon request.

Seehttp://www.mass.gov/ago/docs/goveniment/presentment-claim-form.pdf(emphasis in

original).

114. The Supervisor of PubhcRecords publishes a Guide to the Massachusetts Public

RecordsLaw available at http://www.sec.state.ma.us/pre/prepd£'guide.pdf

115. Pages 13-14 ofthe Guide state as follows:

Are settlementagreements exemptunderthe Public Records Law? No. The
public interestin the financial information ofa publicemployee outweighs the
privacy interest where the financial compensation in question is drawn on an
account held by a government entityand comprised of taxpayerfunds.
Additionally, the disclosure of the settlementamountwould assist the public in
monitoringgovernment operations. Therefore, exemptions to the PublicRecords
Law will not operate to allow for the withholdingof settlement agreementsas a
whole. However, portionsof the agreements, and related responsive records, may
be redacted pursuant to the Public Records Law.

(Id.)

Vn. STIPULATIONS CONCERNING THE REDACTED SETTLEMENT

AGREEMENTS PRODUCED

116. The redacted settlement agreements produced to the Globe appear as Exhibit 1
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and have been sequentiallybate-stamped. In total, there are eighty-nine (89) redacted settlement

agreements, covering 404 pages.

VIII. STIPXJLATIONS REGARDING EMPLOYMENT-RELATED SETTLEMENT

AGREEMENTS'

117. Private employers often use settlement agreements as a means of resolving

employment-relateddisputes. (TestimonyofAdministrationHR official on witness list)

118. Settlement agreements are a widely used means ofresolving employment-related

disputes in both the private and public sectors. (Testimony of AdministrationHR official on

witness list)

119. Settlementagreements allowemployers to reducean employment-related dispute

to a sum certain and to avoid the time, expense, and uncertaintyof litigation. (Testunony of

Administration HR official on witness list)

120. On April 11,2011, the Globepublished an article written by Wallack under the

headline "State payouts sealedwith a promiseof silence." The article is availableat:

http://www.boston.com/business/articles/2011/04/24/state_payouts_sealed_with_a_promise_of_s

ilence/?page=full. The text ofarticle is as Jt. Exhibit78.

IX. OFFICE OF THE COMPTROLLER STIPULATIONS

121. The OSC has promulgated regulations at 815 CMR 5.00 governing the payment of

settlements and judgments by agencies of the Commonwealth.

122. The OSC's regulations are "applicable to the payment of settlements and

judgments for claims against the Commonwealth and its agencies." 815 CMR 5.02.

The stipulations in this SectionVIEare not based upon testimony or evidenceadmitted
at trial.
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123. The OSC's regulations state that when litigation involvinga monetaryclaim

against the Commonwealth terminates in a final settlementor judgment, the agency attorney or

staffperson assigned to handle or monitor the claim must prepare a report indicating;

a. the principal amoxmt ofthe settlementor judgment;

b. the amount ofany attorney's fee award;

c. the amount ofany interest award or accrued, and whether the interest

continues to accrue post-judgment;

d. a request for payment of the amount;

e. a description of the basis for the request, (e.g., court order or settlement

agreement); and

f. whether the assigned attorney desires to award the payment check to the

Claimant.

815CMR5.09(l)(a).

124. The OSC requires the agency then to forward to the General Counsel ofthe

Comptroller the report described above, along with a copyof the settlement agreement or

judgment. 815 CMR5,09(l)(b).

125. The OSCis required to reviewthe report, certify the amountdue and payable,

review agency accoimts related to the claim to determinewhether funds are available to pay the

claim, and consult with the agency regarding available funds. 815 CMR 5.10(1).

126. In February2010, the OSC issueda memorandum entitled"Public Information

Requests- Data Definitionsfor ReportsAvailableRegarding State Payroll and State

Workforce." (AG Doc. 66-73.)
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127. The OSC's memorandum describes the "Comptroller's Media Report" as a

"snapshot" report that runs quarterly on a set Pay Date schedule. Id. at 1 (AG Doc. at 66.)

128. The OSC's Media Report includes people paid any gross pay as of the date of the

report. It gives prior calendar year earnings and excludes ail reimbursement codes as well as

settlement and judgment payments. Qd.)

129. The OSC is required under G. L. c. 66Aj §2(a) to "identify one individual

unmediately responsible for [the OSC's] personal data system who shall insure that the

requirements ofthis chapter for preventing access to or dissemination ofpersonal data are

followed."

130. The OSC's Media Report "excludes certain employees for the following reasons;

as victims ofdomestic violence in accordance with General Laws (G.L.) c. 66 s.lO (d) as well as

human service clients or residents earningnominal wages for rehabilitation services in

accordance with G.L. c. 4 s, 4(26) (c) and HIPPA restrictions." (Id.)

131. In addition, the OSC "determined that, under the Family Educational Rights and

Privacy Act (FERPA), the work records of students (imdergraduate or graduate) who work for

the University or other higher educationcollege WHILE A STUDENT are protected from

disclosure oftheir work information (title, salary, hours, name, dept). Therefore, students paid

are excluded." (Capitalization m original.) (Id.)

132. The field descriptions included in the OSC's Media Reports include:

a. Department - 3 letter code of the department employing Employee. If the

employee has multiple paid jobs in that pay period, all jobs will be listed

b. Name - Employee's Last Name, First Name and Middle Initial.
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Id.

Employeesmaybe knowninformally by another name or variationsof the name. For

example, someone mayuse her legalnamefor payroll but use maidenname in

departmental business.

c. Job Title - Current Position title Description for employee, Human

Resource or Department entered field.

d. Std Hours - Standard Hours. For Executive Branch Employees, positions

are either a standard 37.5 or 40 hours. Departments enter a standard weekly number of

work hoursfor each employee, eitherfull time (37.5 or 40) or somenumberof part time

hours less than the full time amount.

e. Annual Rate - Calculated field based on standard hours times hourly rate

times 52.

f. Earnings- Total ofEarnings to the employeefor prior calendar year. If the

employee worked in multiple jobs during the prior year, all applicable earnings are

included. If the employee did not workin the previous calendar year, the field will be

blank.

133. The types of payments are:

Taxablepayments: Base salary, overtime, supplemental pay (shift differentials,
longevity, etc.).

• Non-taxablepayments: Employeereimbursements (mileage, travel, etc.). Assault
Pay, etc.

• Cash: Taxable payments plus non taxable payments.

Non-cash or Imputed Income: Taxable fnnge benefits such as employer provided

-26-

152



parking over the exclusion amount, use of a state vehicle for personal use, health
benefits to non-federaleligible spouses, etc.

• Pre-tax deductions: Contributions to Regular Retirement; Dependent Care
Assistance Plan and fees; Deferred Compensation under Internal Revenue Code
§457(b) for both Voluntaryand Mandatory (OBRA 90) contributions; Tax
Sheltered Annuities under InternalRevenue Code §403(b);Health Insurance
Premiums, Health Care Spending Account contributions and fees; and
Transportation expenses

(Id. at 4.)

134. The term "Assault Pay" as used above is as defined in Massachusetts stataites.

135. A true copy of the online version ofa March 7,2011 Globe article by James

Vaznis entitled "Public employeeunions will pitch plan on health insurance,"with

accompanying online commentary by readers as ofNovember 30, 2012,appearsas Joint Exhibit

70.

136. A true copy ofthe online version ofa April 7,2011 Patriot Ledger article by Matt

Murphy entitled "Public employee unions resistpension, benefitcuts,"with accompanying

onlinecommentaryby readersas of November 30,2012, appears as Joint Exhibit 79.

137. A true copy ofa January 14,2009 "Closing Agreement on Final Determinations

Covering Specific Matters" between the Commonwealth ofMassachusetts and the United States

Commissioner of InternalRevenue, alongwithtrue copiesof related correspondence and an

accompanyingcheck, appears as Joint Exhibit 84.

138. The Massachusetts Port Authoritygenerates its own revenues, accepts no taxpayer

funds from the Commonwealth, and does not receive money from the Commonwealth's general

fund. (Jt. Exh. 5; tr. 89:20-25,90: 1-7 [Testimony ofTodd Wallack].)
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SUPPLEMENTAL FINDINGS OF FACT

1. TESTIMONY OF TODDWALLACK

1. Prior to his hire as a reporter for the Globe, Wallack had been employed by the

San Francisco Chronicle. He had an mterest in reportingstories which involvedthe field of

government responsibility.

2. His work at that newspaper had included reportingon governmental payments

madeto settleclaims, particularly those involving employees in the University of Califomia

publiceducational system. His investigative journalistic efforts focused uponthe settlement of

claims involvinghigh-levelpublic employees and on whetherparticular agencies of government

had settled an inordinately higji number of employee claims. His attempts to secureinformation

about suchsettlements initiallywereunsuccessful, as a consequence of a policyof non-disclosure

cited by officials responsiblefor dissemination ofpublic recordswithin that system.

3. Ultimately, it wasdetermined that a policycitedas barring disclosure of the terms

of suchsettlementagreements was in conflict with policies in place underexistinglaw in that

state. Materials ultimately released revealed termsof a particular settlement agreement arrived at

between the systemanda high levelemployee, whichin that case provided for payment to the

employee ofcontinued salary while specifically requiring modest orno work requirements.'

4. Wallackwas hired by the Globein 2009wherehe wasfirst assigned to workas a

' These matters were containedin Wallack's testimony, and they were not the subject of
disputein questioning or argument by counsel for EOAF or the Interveners. Wallack's testimony
as to this is credited on the issue of his past experienceandjournalistic focus, and not for the
purpose of any necessary relevance to any of the settlementagreements at issue in the present
litigation.
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business reporter.

5. While Wallack was making his public record requests as referenced in ^ 15, et

seq., ante, he had directed requests to several specific agencies of the Commonwealth which did

respond with particular information. These included the Massachusetts Technology

Collaborative and the Massachusetts Conmiission Against Discrimination, each of which did

furnish names ofemployees who had been paid under settlement agreements. It also included the

University ofMassachusetts and the Office of the Treasurer, each of which provided some, but

not all ofthe names of employees who had received funds under settlement agreements.®

6. When Wallack was told that a basis for EOAF's claim of non-disclosure was that

certain of the agreements contained confidentiality provisions, he endeavored to seek to contact

an employee who had been a party to an agreementcontainingsuch a provision in order to learn,

if possible, the origin of its inclusion.

7. He was successful in speaking with one such employee, Daniel Grabauskas, who

had held the position of GeneralManagerwith the Massachusetts Bay Transportation Authority.

Wallack leamed that the insertion ofthat provision had not originated with Grabauskas or any

legal representative acting on his behalf and that Grabauskashad discovered its inclusion only

when he had reviewed the final draft of the settlement agreement.

n. THE TESTIMONY OF JENNY HEDDERMAN

8. Jenny Hedderman occupies the position of General Counsel to OSC, in which

capacity she advises the state Comptroller. OSC's legal office consists of two attorneys

®The University system proffered as its basis forthis disparity in treatment that it was
disclosing names where the dispute had been the subject of a public lawsuit.
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including herself, and OSC has 120 employees overall

9. OSC is charged with acting as the accounting authority for all income and

expenses for each of the roughly 150 separate agencies of the Commonwealth. It is responsible

for financial reporting for all of those agencies to the Internal Revenue Service and the

Commonwealth's Department ofRevenue.

10. Any settlements entered by any of these state agencies is reported to OSC. Those

settlementsmay implicateissues of taxation, and the obligation for accuratereportingof such

matters falls to OSC.' Accurate reporting as to thefactof thesepayments andthe identity of

their recipients is vital, as any error in that reportingto the federal taxing authority could subject

the Commonwealth to financial penalties.

11. OSC focuses strictlyon the accounting andtax reporting issues raised by these

settlements; factual analysisofthe underlying dispute is irrelevant to and beyond its charged

responsibilities. OSC does not necessarilyreceive informationwhich would enable it to

determine whether release of the contents ofany settlement agreement would implicate the

privacy interests ofa recipient of settlement proceeds,

12. In its operation of the Comptroller's MediaReportreferenced in ^ 126 et seq.,

ante. OSC bases its exclusion of the few limited categories of state funds recipients exempted

from disclosure by state or federal statute upon a code inserted by the reporting agency, so that it

is that agency itself, rather than OSC, which has made that detennination as to applicability of

exclusion.

Hedderman cited as an illustration a settlement in which a component ofthe payment
might be in the form offees paid to the recipient's attorney.
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13. OSC itselfhad one settlement ofa claim brought by one of its own employees in

which that claimant was paid monies by the Conmionwealth. That settlement agreement did

contain a provision which called for both confidentialityand non-disparagement. It was not

determinable from the hearing evidence at whose instance, OSC or its employee or both, those

provisions were included in that settlement agreement.®

RULINGS OF LAW

"The public records law opens records made or kept by a broad array of governmental

entities to public view" (footnote omitted). SufGolk Constr. Co. v. Division ofCapital Asset

Met.. 449 Mass. 444,452-453 (2007), citing Worcester Telegram & Gazette Corp. v. Chiefof

Police of Worcester. 436 Mass. 378,382-383 (2002), and Globe Newspaper Co. v. Boston

Retirement Bd.. 388 Mass. 427,436 (1983). "The statute expresses the Legislature's considered

judgment that *[t]he public has an interest in knowingwhetherpublic servants are carryingout

their duties in an efficient and law-abiding manner,' Attorney Gen, v. Collector ofLvnn. 377

Mass. 151,158 (1979), and that '[g]reater access to information about the actions ofpublic

officers and institutions is increasingly... an essential ingredient ofpublic confidence in

government,' New Bedford Standard-Times Publ. Co. v. Clerk ofthe Third Dist. Ct. ofBristol.

377 Mass. 404,417 (1979) (Abrams, J., concurring)" (alterations and omission in original). Id.

at 453. "[T]he statute obligatescertain governmententities to produce all 'public records' for

inspection, examination, and copying in response to a properpublic records request made by any

®While Hedderman initially asserted herbelief that theemployee who received the
settlement fimds and his attorney had asked those clauses be inserted, her responses on re-direct
and re-cross were characterized by significant uncertainty, and the court does not credit her
tentative initial supposition as to the impetus for the inclusion of those clauses.
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'person' (footnote omitted). Id. at 453-454, citing Boueas v. Chief of Police ofLexington. 371

Mass. 59, 64 (1976), and quoting G. L. c. 66, § 10(a).

However, "[n]ot every recordor documentkept or made by the governmental agency is a

'public record.'" Id. at 454. "The statute specifies [certain enumerated] categories of materials

or information that fall outside the definition of a 'public record,' either permanently or for a

specifiedduration." Id., citing G. L. c. 4, § 7, and Caoe Cod Times v. Sheriffof Bamstable

County. 443 Mass. 587,591-592 & n.l4 (2005). "If a dispute over a withheld document is

brought to court, the statute establishes a clear 'presumptionthat the recordsought is public' and

places the burden on the record's custodian to 'prove with specificity the exemptionwhich

applies' to withheld documents." Id., quoting G. L. c. 66, § 10(c). "Given the statutory

presumption in favor ofdisclosure, exemptions must be strictly construed." Attorney Gen, v.

Assistant Comm'r ofReal Prop. Dep't ofBoston. 380 Mass. 623, 625 (1980), citing Attomev

Gen. V. Assessors ofWobum. 375 Mass. 430,432 (1978); Georgiou v. Commissioner ofDep't

of Indus. Accidents.67 Mass. App. Ct. 428,432 (2006). "To the extent that only a portion ofa

public record may fall within an exemption to disclosure, the nonexempt 'segregableportion' of

the record is subject to public access." Worcester Telegram & Gazette Corp.v. ChiefofPolice

ofWorcester. 436 Mass, at 383, quoting G. L. c. 66, § 10 (a), and citing Reinstein v. Police

Comm'r of Boston. 378 Mass. 281,287-288,290 (1979).

In this case, the defendants produced copiesof the requestedagreements redactedboth of

the names of the public employees who wereparties to the agreements and ofother information

the defendants claimed could permit identification ofthose individuals. In addition, OSC

produced a spreadsheetof the requested settlement payments redacted of the names of the pubUc
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employees to whom those payments had been made. The defendants argue that the employees'

names and the other withheld information are statutorily exempted from disclosure. In support of

this contention, they cite two categories of exemptions contained in the law which governs public

records disclosure which they contend are applicable: first, as "personnel... files or

information;" and second, as "other materials or data relating to a specificallynamed individual,

the disclosure ofwhich may constitute an unwarranted invasion of personal privacy," G. L. c. 4,

§ 7, Twenty-sixth, (c). The Court addresses these arguments in turn.

I. THE "PERSONNEL FILE OR INFORMATION" EXEMPTION

Under the public records law of the Commonwealth,"personnel files or information are

absolutely exempt from mandatory disclosure where the files or information are ofa personal

nature and relate to a particular individual." Globe Newspaper Co. v. Boston RetirementBd.»

388 Mass, at 438. Although the legislative term "personnel files or information" has not been

defined with precision, "it includes, at a minimum, employment applications, employee work

evaluations, disciplinary documentation, and promotion, demotion, or termination information

pertaining to a particular employee." Wakefield Teachers Ass*nv. School Corrun. ofWakefield.

431 Mass. 792, 798 (2000). "These constitute the core categories ofpersonnel information that

are 'usefiil in making employment decisions regarding an employee."' Id., quotingOreeonian

Publ. Co. v. Portland Sch. Dist.No. IJ. 329 Or. 393,401 (1999).

However, "[n]ot every bit of information which might be found in a personnel... file is

necessarily personal so as to fall within the exemption's protection." Globe Newspaper Co. v.

Boston Retirement Bd.. 388 Mass, at 435. For instance, "the legislation does not exempt from

disclosure a personnel record wholly unrelated to any individual's privacy interest," Wakefield
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Teachers Ass'n v. School Comm. ofWakefield. 431 Mass, at 800, nor does it permit withholding

"[e]mployer records that.. are properly viewed as payroll records ... rather than as 'personnel

[file] or information' as that term is used in G. L. c. 4, § 7, Twenty-sixth (c), even though such

data might also be located in an individualemployee's personnel file" (omissions and second

alterationm original), id. at 801 n.l7. Such nonexempt payroll data includethe employee's

name, basepay, overtime pay,miscellaneous payments, and gross pay of individual public

emplovees. Hastings& Sons Publ. Co. v. CitvTreasurer of Lvnn. 374 Mass. 812, 817-818

(1978), among other items, see Wakefield Teachers Ass'n v. School Comm. of Wakefield. 431

Mass, at 799-802 & n.l7. At base, "[t]he scope of the exemption falls on the character of the

information sought." GlobeNewspaper Co. v, BostonRetirementBd.. 388 Mass, at 435.

In lightof thisdeveloped case law, it is reasonably clear that the defendant public entities

werenot in all cases required under the public records law of Massachusetts to produce

unredacted copies of the separation, severance, transition, or settlement agreements which the

plaintiffhadrequested. Certain information contained in the agreements subniitted as exhibits at

thetrialof this case trenches uponthe core"personnel information" identified in Wakefield

Teachers Ass'n v. School Comm. ofWakefield. 431 Mass, at 798. Without routing through the

details of each and every one of the eighty-nine agreements at issue,the information that properly

wassubjectto redaction may generally be classified into the following categories: (1) promotion

of grade; (2) compensation at a different salary grade; (3) adjustment in compensation; (4) waiver

of bmnping rights and/orrecallrights; (5) entitlement to remain on administrative leave; (6)

requirement to tendera letterof resignation; (7) demand of voluntary resignation; (8)

reinstatement; (9) layoff; (10)agreement by an agency to remove a letter firom a personnel file;
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(11) agreementby an agencyconcerning the providingof references and their contents; (12) the

requirementthat an employee meetwith a supervisorto review progressofassignedmatters; (13)

adjustment ofan agency's records to reflect an employee's status; (14) adjustment or

continuation ofemployee benefits, such as unemployment assistance, COBRA, and retirement

benefits, and agreement regardingback wages; (15) recitations concerning grievsinces, including

agreementto withdraw a grievance and acknowledgment by an employeeofthe absence of a

pending grievance; (16) a statement of resolution ofall claims concerning termination of

employment and prior disciplinary actions, (17) agreement to turn in agency property, (18) global

resolution involving the entering ofa nolle prosequi by a prosecutorial official; (19) language

affirming an agency's legitimate concern for discipline and an employee's receipt ofa

memorandum of verbal discipline; and(20) completion byan employer of harassment training.®

The distinguishing characteristic of these categories of information is their manifest "useful[ness]

in making employment decisions regarding an employee," id. Such portions contained in the

agreements which have been submitted as exhibits are entitled to be withheld from mandatory

disclosure.

The defendants are not permitted, however, under the principles of governing law to

redact firom either the agreements or the OSC spreadsheet of settlement payments, the names of

public employees who receive public fimds in settlements ofclaims, or other information on the

basis simply that it might facilitate identification of those individuals. The redaction ofthat

' Although perhaps a closer question, legal authority supporting theredacting of
information would not appear to extend as far as language contained in the agreements which
does not durectly involve that specific employee's personnel or discipline matters, but instead
refers to generic types ofemployment law claims and sets forth the categories of those claims,
such as age discrimination or hostile work environment, which the employee agrees to waive.
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identifying information mayhavebeenviewed as an expedient meansto meetthe defendants'

obligation to safeguard personnel information basedupon a belief that excisedof names, the

employee agreements andOSC payments document could not be "ofa personal nature andrelate

to a particular individual," Globe Newspaper Co. v. Boston Retirement Bd.. 388 Mass, at 438.'°

But the method used did not satisfy the defendants' obligation to disclose the nonexempt

"segregableportion" ofthe records sought,see Worcester Telegram & GazetteCorp. v. Chief of

Police of Worcester. 436 Mass, at 383. The plaintiff should have been providedthe namesof the

public employees in addition to information reflecting any settlementpaymentsor other financial

disbursements.'' See Hastings & Sons Publ. Co. v. Citv Treasurer ofLvnn. 374 Mass, at 818.

The defendants make two arguments citing grounds based upon public policy that the

names ofemployees who have received settlements should not be ordered disclosed. The

defendants first argue that withholding the public employees' names from the records which the

plaintiffrequested furthers the "government's ability to function effectively as an employer,"

The Court is mindful of the defendants' additional concern about compliance with the
Fair InformationPractices Act (FIPA). That statutebars "[a]gencies" from providing access to
"personal data" in their possession, G. L. c. 66A, § 2(c), with potential liability for damages and
litigationcosts as a consequence of noncompliance, G. L. c. 214, § 3B. See Tivnan v. Registrar
of MotorVehicles.50 Mass. App. Ct. 96, 100& n.5 (2000). As the defendants acknowledge,
however, "[ijnformationcontained in publicrecords is exemptedfrom the definition of 'personal
data' contained in FIPA. G. L. c. 66A, § 1Allen v. HolvokeHosp. 398 Mass, 372,379 (1986).

" Tobeclear, OSC is not required toproduce copies of any agreements forwarded to it
by other government entities. On the facts ofthis case, OSC's obligations extend to producing
the spreadsheetofthe requestedsettlementpayments with the names ofthe individualsincluded
and, like the other defendants, to producing copies ofthe agreements to which OSC itself is a
party, subject to redaction. Further, neither OSC nor any agency subject to this ruling will be
required to provide the name of any funds recipient the identity ofwhom is barred from
disclosure by state or federal law. See Office ofthe Comptroller Stipulations,1130 and 131,and
Supplemental Findings ofFact, f 12.

-36-

162



Wakefield Teachers Ass'n v. School Comm. of Wakefield. 431 Mass, at 802. Hiey cite the

ability to promise confidentiality as a factor which could help to expedite settlement negotiations

andpossibly allowparties to reachsetdements of disputes with employees that might otherwise

elude resolution. The defendants arguethat public employees will be dissuaded from signing

settlement agreements if the facts and terms ofthose agreements will be made public.

For support, the defendantspoint to language in Wakefield Teachers Ass'n v. School

Comm. of Wakefield. supra. In that case, the Supreme Judicial Court did make reference to the

benefit of the personnel exemptiongenerally as a means to facilitatethe government's ability to

fimction as would a private employer. See 431 Mass, at 802. This observation,however, does

not lead to the conclusionthat a governmental agency's understandable desireto operateunder

ground rules analogous to those permissible for a private entityauthorizesan unwarranted and

legally untenable expansion ofthe exemptions to the law governing disclosure ofpubhc records.

Even if it is true that government might function more economically in its role as employerif it

could enter into confidential agreements, this would not serve as a basis to override case law

which has asserted that the names ofpublic employees simply are not the "kind ofprivate facts

that the Legislature intended to exempt from mandatory disclosure" imder the personnel

information exemption, see Broean v. School Comm. ofWestport. 401 Mass, at 308, quoting

Hastings & Sons Publ. Co. v. Citv Treasurer of Lvnn. 374 Mass, at 818. The language cited in

Wakefield Teachers Ass'n v. School Comm. of Wakefield. supra, does not suggest otherwise.

Further, the great weight of legal authority runs solidly counter to the defendants'

contention. Courts which have consideredthe issue have rejected uniformly the argument that

settlement agreements should be kept confidential based upon the risk that disclosure might serve
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to chill the prospects for future settlements betweenemployees and public entities. See, e.g.,

Anchorage Sch. Dist. v. AnchorageDailyNews. 779 P.2d 1191,1193 (Alaska 1989); Denver

Publ. Co. V. University of Colo.. 812 P.2d 682,684-685 (Colo. App. 1990); Des Moines Indep.

Community Sch. Dist. Pub. Records v. Des Moines Register & Tribune Co.. 487 N.W.2d 666,

669 (Iowa 1992); Tribune-Review Publ. Co. v. Westmoreland County Hous. Auth.. 574 Pa. 661,

673 (20031: Yakima Newspapers. Inc. v. Citv of Yakima. 77 Wash. App. 319, 328 (1995).

Particularly in the absence of apposite authorityto the contrary,and the defendants cite none, the

court fmds no basis to determine that Massachusetts law interpreting issues related to public

records' disclosure is at variance to the position taken by the very clear majority ofcoxirts which

have dealt with this is^ue.

Buildingon their first policycontention, the defendants advance a secondclosely-related

argument, that an interpretation of the law whichhas the effect of dissuading public employees

from settling claims would "undercut the well-established public policy favoring the private

settlementofdisputes," Cabot Corp. v. AVX Corp..448 Mass. 629,638 (2007), citing Ismert &

Assocs. Inc. V. New England Mut. Life Ins. Co.. 801 F.2d 536, 550 (1st Cir. 1986). Courts which

have considered this argument have squarely rejected it, concluding to the contrarythat the

specific provisionsof an openrecords statute"reflecta policydetermination favoring disclosure

ofpublic records over the general policy ofencouraging settlement." Anchorage Sch. Dist. v.

Anchorage Daily News. 779 P.2d at.1193: Lexington-FavetteUrban County Gov't v. Lexuigton

Herald-Leader. 941 S.W.2d 469,472-473 (Ky. 1997). There is no reason to assume that the law

of the Commonwealth should reflect with any less force that same guiding principle. Our public

records law manifests a wholly parallel and equally compelling specific interest on the part ofthe
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Commonwealth's citizens to be able to monitor and to evaluate the affairs oftheir government.

See Attomev Gen, v. Collector ofLvnn. 377 Mass, at 158. See, e.g., Cape Cod Times v. Sheriff

ofBamstable County. 443 Mass, at 592, quotingGeneralElec. Co. v. Departmentof Envt'l

Protection.429 Mass. 798,802 (1999) (citingthe policy whichfavors broad public access to

government documents and the presumption of disclosure).

II. THE PERSONAL PRIVACY EXEMPTION

The defendants argue an altemative basis for their contention that the identities ofthe

settling employees are exempt from disclosure under the second clause of G. L. c. 4,§ 7,

Twenty-Sixth(c), the personalprivacy exemptionto the public records statute. Analysisof this

exemption"requires a balancingbetween the seriousness of any invasionofprivacyand the

public right to know." Attomev Gen, v. Collector of Lvnn. 377 Mass, at 156, citing Hastings &

Sons Publ. Co. V. Citv Treasurer ofLvnn. 374 Mass, at 818-19; Georeiou v. Commissioner of

Dep't of Indus. Accidents. 67 Mass.App. Ct. at 432-433. "Wherethe public interestin obtaining

informationsubstantiallyoutweighsthe seriousness ofany invasionofprivacy, the private

interest in preventing disclosure must yield to the public interest." Attomev Gen, v. Collector of

Lvnn. 377 Mass, at 156, citing Campbell v. United States Civil Serv. Comm'n. 539 F.2d 58, 62

(10th Cir. 1976).

In identifying the existence ofprivacyinterests, the Supreme JudicialCourthas suggested

that courts should considerwhether the public disclosurewould "result in personal

embarrassment to an individual ofnormal sensibilities," id., citing cases; whether the materials

soughtwould disclose"facts involving 'intimate details' of a 'highly personal' nature," Hastings

& Sons Publ. Co. V. Citv Treasurer ofLvim. 374 Mass, at 818, quoting Getman v. NLRB. 450
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F.2d 670,675 (D.C. Cir. 1971); and whether"substantially the same information is available

from other sources," Attorney Gen, v. Collector ofLvnn. 377 Mass, at 157. See In the Matter of

Subpoena Puces Tecum. 445 Mass. 685, 688-689 (2006), quoting Globe Newspaper Co. v.

Police Comm'r ofBoston. 419 Mass. 852, 858 (1995). The Court has also observed that "the

expectations ofthe data subject are relevant in determining whether disclosure of information

might be an invasion of privacy," and, thus, that "the sameinformation abouta person, such as

his name and address, might be protected from disclosure as an unwarranted invasion ofprivacy

in one context and not in another." (Citations omitted.) Torres v. Attomev Gen.. 391 Mass. 1, 9

(1984); see Georeiou v. Commissioner ofDeo't ofIndus. Accidents. 67 Mass. App. Ct. at 434.

In the context of this second cited exemption, the Court agrees that the defendants were

not obligated to produce unredactedagreementsin response to the plaintifPs records request.

If the various agreements in the record of this case were not subject to redaction based upon the

"personnel files or information" grounds as described in the preceding portion of this ruling, then

the nature ofthe content of that information as linked to particular identities might well weigh

strongly against disclosure imder the personal privacy exemption. See, e.g., Georeiou v.

Conunissioner ofDep't ofIndus. Accidents. 67 Mass. App. Ct. at 435. However, it is not the

disclosure oftlie employees' names themselves which brings into play their privacy interests;

rather, the privacy exemption would be triggered by exposing their particularized

personnel-relatedinformationto public view. In effect, the Legislature has establishedthat

disclosure ofpersonnel information necessarily constitutes "an unwarranted invasion ofpersonal

privacy." See Globe Newspaper Co. v. Boston Retirement Bd.. 388 Mass, at 436; Wakefield

Teachers Ass'n v. School Comm. of Wakefield. 431 Mass, at 800-801. Put differently, where
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disclosure involves thoseparticular categories ofpersonnel information set forth in the prior

section, the exemptions in the first and secondclausesof G. L. c. 4,§ 7, Twenty-Sixth (c), on the

factual circumstances presentedhere,may be seen as functionally coextensive.

Since, as referenced earlier, the agreements produced must be redacted of all contextual

personnel information, there is no basisfor redaction of the identities of the public employees

from disclosure based upon theprivacy exemption. It is a matter of settled law that"[pjublic

employees, byvirtue of theirpublic employment, have diminished expectations of privacy."

Pottle V. School Comm.ofBraintree. 395 Mass. 861, 866 (1985), citing Hastings & Sons Publ.

Ca v. CitvTreasurer of Lvnn. 374Mass, at 818-819: Globe Newspaper Co. v. Boston

Retirement Bd.. 388 Mass, at 436 n.l5. Disaggregated fromthe protected personnel information,

the identities of the employees and theother information contained in the agreements are"wholly

unrelated to any individual'sprivacy interest," Wakefield Teachers Ass*n v. School Comm. of

Wakeficld. 431 Mass, at 800, and, therefore, arenotsubject to exemption.'̂ Cf. Georgiou v.

Commissioner of Dep't of Indus. Accidents. 67Mass. App. Ct. at 435.

Essentially whatremains afterthe records are properly redacted are the identities of the

public employees, the entities for whichthey work or had worked, the financial consideration

theymayhavereceived as partof theagreements, andvarious formulaic legal provisions which

areunrelated to specifics which properly fallwithin the personnel-related. These sortsof facts

andmiscellaneous data, as the Supreme Judicial Court consistently hasheld, donot implicate a

Within the universe of possible provisions contained in future settlement agreements,
it is conceivable that onemaytrench upon a privacy interest which doesnot directly implicate
exemption under thepersonnel file andinformation exemption as is the casewiththe agreements
at issuehere. The court's rulingdoesnot suggest that redaction of anysuch information before
disclosure would be impermissible in such circumstances.
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right ofprivacy." See Hastings & Sons Publ. Co. v. Citv Treasurer ofLvnn. 374 Mass, at 818;

Pottle V. School Comm. ofBraintree. 395 Mass, at 862; Brogan v. School Comm. of Westport.

401 Mass, at 308-309: Cane Cod Times v. Sheriff ofBamstable County. 443 Mass, at 594-595.

Weighing on the other side of the balance to be considered in determining the scope of

the privacy exemption is the public's recognized right to be informed about its government's

expenditures, see, e.g., Hastings& Sons Publ. Co. v. CitvTreasurerof Lvnn. 374 Mass, at 818,

and its "interest in knowingwhetherpublic servants are carryingout their duties in an efficient

and law-abiding manner," Attorney Gen, v. Collector ofLvnn. 377 Mass, at 158. See, e.g.,

Yakima Newspapers. Inc. v. Citvof Yakima. 77 Wash. App. at 328 (noting public agency's

settlement agreement should be able to withstand public scrutiny). That interest unquestionably is

one ofa compellingnature whichwarrantsrecognition. See Hastings& Sons Publ. Co. v. Citv

Treasurer ofLvim.. 374 Mass, at 818 (citing the "paramount right of the public to know what its

public servants are paid" in the context ofpublic access to municipal payroll records), hi sum,

once they have been redacted of"personnel information," public disclosure ofthe contents of the

various agreements at issue in this case does not constitute an unwarranted invasion ofprivacy

under the exemption contained in G. L. c. 4 § 7, Twenty-sixth (c).

" Theinterveners have posited anadditional argument against disclosure based upon
privacy grounds. They note that stories concerning public employees elicit responses often
vitriolic in nature, in the interactive reader/subscriber comments feature which many media
entities operate in their internet editions. (Exhibit 79.) The interveners' argument, that many
such comments, which are very often posted by persons afforded concealment behind a cloak of
anonymity, are unfair and uninformed, may be true. The fact ofmedia publication or
transmission ofhurtful and even malicious sentiments, however, affords no legal basis for the
shading ofthe mteipretation of the public records law in a manner not consistent with its
language and with precedential case law.
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ORDER FOR ENTRY OF JUDGMENT

It is therefore ORDERED, ADJUDGED, and DECLARED that:

1. records ofseparation, severance, transition, or settlement agreements entered into

by and between the defendant government entities and public employees involving payments of

more than $10,000, since January 1,2005, redacted, where applicable, only of the employee's

home address, telephone number, and "personnel information" as described in this decision, are

public records subject to mandatorydisclosure under G. L. c. 66, § 10;and

2. records ofpayments made from the Office of the Comptroller's account for

setdements andjudgments since January 1,2005, redacted, where applicable, only of the

employee's home address, telephone number, and "personnel information" as described m this

decision, are public records subject to mandatory disclosure under G. L. c. 66, § 10.

Date: June 14,2013 Thomas A. 6^ors
Justice of the Superior Court
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HARTLEY BOUDREAU,
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The Town of Lyimfield ('Tlaintiff) appeals the detennination by the Department of

Unemployment Assistance that Harley Boudreau rOefendant") is entiUed to unemployment

compensation.

Prn^edural History

Defendant filed aclaim for unemployment benefits in September 2011. The Department of
UnemploymentAssistance ("Department")ultimately approvedtheDefendanfsiequestforbenefits.

After an initial hearing, a review examiner determined that the Defendant had been

terminated from employment The Director of the Department of Unemployment Assistance

("Director") found that thedecision was not supported by substantialevidence. The Directorordered

the matter to be reconsidered. The second examiner affirmed the decision ofthe first examiner.

Plaintiff appealed and requested afurther review by the Board of Review. The Board affirmed the

decision of the examiner and Plaintifffiled thisappeal.
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Defendant retired as afull-time police officer with the Town of Lynnfield in 1998. From

1998 through 2009 the Defendant worked infrequently for the Lynnfield Police Department. The

numberofroad projects inLynnfield substantially increased in May2010. As aresult, the Defendant

began to work more frequently in 2011.

Therewere, however, somepractical limitations to the amountofmoney the Defendantcould

earn in 2011.

M.G.L. Ch. 32 §91b,which limitsthe payof retirees, reads:

"not more than nine hundred and sixty hours inthe aggregate, inany calendar year;

provided that the earnings therefrom when added to any pension or retirement

allowance he is receiving do not exceed the salary that is being paid for the*position

from whichhe wasretired or in which hisemployment wasterminated."

In August of 2011, Plaintiffs accountant requested information from the retirement

administrator about the Defendant's pension to determine ifthe Defendant was nearing the limit on

earnings allowed. Prior to meeting with the town accountant, Defendant had been apparently

unaware or unconceraed about any potential financial penalty he would face for going over the

allowed post-retirement earnings. Ifthe Defendant was aware, there is no evidence that he sought

to stagger his hours to allow for continued part-time employment throughout the year.

On August 18, 2011 Plaintiffs accountant notified the Defendant that if his earnings

exceeded those allowed by statute he would be required to return all wages above the maximum

allowed.

On August 22,2011 Plaintiff's accountant informed the Defendant of the situation and the

calculations that she had made. Defendant then went to the Police Department and told the
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supervisor that he could not work any more details until Januaiy 2012 because he had reached his

earnings cap.

On September 4, 2011 the Defendant filed for unemployment benefits. The Defendant

unsuccessfully sought other employment. He returned to work for the Police Department in January

2012.

T>pgal Analysis

M.G.1a Ch 151A Sec. 25 §24(b) requires that in order to be eligible for unemployment

benefits an employee must be "available" for work.

The Defendant in this case could have made himself available for continued work

assignments with the Plaintiff. Defendant voluntarily retired and accepted all the benefits and

limitations of his pension. One of those limitations was the amount ofhours and/or compensation

he could receive per year without facing afinancial penalty. The Defendant chose to make himself

unavailable for workso as not to incura significant financial penalty.

Defendant has the obligation of understanding his own pension benefits. Plaintiff is not

obligated to keep track of when it is beneficial for the Defendant to work and when it is

economicaUy advisable for him to stop. To the extent that the Plaintiff provided such advice, the

Defendant was free to ignore it.

The law mandates, and common sense dictates, that a retired employee should not beable

toget unemployment benefits from his former employer.

nonclusion

The decision ofthe Division ofUnemployment Assistance isreversed. The Defendant isnot

entitied to any unemployment benefits.

fattbfw^. Nestor

^Acting Presiding Justif
Peabody District Court

172



TOWN OF SALISBURY v. JOYCE TOMASELLI and GRACEMARIE

TOMASELLI

Tax Lien Case No. 06 TL 133120

MASSACHUSETTS LAND COURT

21LCR 44; 2013 Mass, LCR LEXIS 16

January 14,2013, Decided

PRIOR HISTORY: Tomaselli v. Town of Salis
bury. 57Mass. App. Ct. 1116, 786N.E.2d437. 2003
Mass. App. LEXIS 455 (2003)

HEADNOTES

Tax Title and Liens-Right of Redemp-
tion-Sewer Betterment Assessments-Sewer User

Fees-Land Court Jurisdiction to GrantAbatements

SYLLABUS

Long delinquent Salisbury landowners could not
defend against the municipality's action to foreclose
their equity of redemption by claiming in the Land
Court that a sewer betterment fee was either an ex

cessive or void tax; nor could they rely on a narrowly
crafted judicial exception allowing such defenses
where the tax may be found to be wholly void.

COUNSEL: James E. Coppola, Jr., Esq., Judith O.
Trufant, Esq. for Plaintiff.

Kimberly J. Raymond, Esq for Defendant.

JUDGES: [**1] Piper, J.

OPINION BY: Piper

OPINION

I*44| ORDER GRANTING PLAINTIFF'S
MOTION FOR SUMMARY JUDGMENT

The Plaintiff, Town of Salisbury ("Salisbury"),
brought this action on March 14,2006, under G. L c.
60 § 65, to fore-close the right of redemption of the
Defendants, Joyce and Gracemarie Tomaselli
("Tomasellis") whose real property in the Town had
been taken by it for nonpayment of taxes and other
municipal charges and assessments. On or about
March 24, 2009, Salisbury requested that this Court
issue a finding in the amount of $150,950.74 for
unpaid taxes, interest on unpaid taxes, and fees on
the tax title account. As of April 9, 2010, when
Salisbury filed its response to the Tomasellis' motion

for relief, the Tomasellis owed $160,797.07 ac
cording to town tax title account statements,
$14,478.88 for property at 113 North End Boule
vard, Salisbury, Massachusetts and $146,318.19 for
115 North End Boulevard, Salisbury, Massachusetts.
The amounts due reflect overdue payments on the
Tomasellis' real estate taxes, sewer betterment as
sessments, and sewer user fees going back to 1993,
plus interest accruals. The Tomasellis mount a vari
ety of claims: that they are entitled to judgment in
their favor because they are bona fide (**2) pur
chasers and thus are not liable for the sewer better

ment charges; that the sewer betterments are void;
and the tax title and tax title accounts are void.

Defendants brought a motion for partial sum
mary judgment that: (1) the subject property is
vested in the Tomasellis alone; (2) the Town of
Salisbury has no encumbrance and ought be en
joined from asserting a claim for any debts due prior
to judgment; (3) mandating that Salisbury properly
classify their property, and (4) mandating that
Salisbury adjust sewer user fees. Defendants also
moved for a partial summary judgment declaring
that the sewer user fees were excessive, that they are
entitled to reimbursement of the excess charged
including interest, and to determine what, if any,
amounts remain due and payable at a further hearing.

The Plaintiff Town of Salisbury brought a cross
motion for summary judgment. The municipality
contends that the Defendants did not exhaust ad

ministrative remedies with respect to sewer user fees
and sewer betterments, that the Defendants are pre
cluded from raising the validity of betterments be
cause ofa prior Superior Court decision' and that the
town's tax taking instrument and tax title accounts
are [**3] valid. In opposition to Salisbury's cross
motion for summary judgment, the Tomasellis argue
that, in addition to seeking an abatement, they also
may request relief from the betterment assessments,
which they call an illegal tax, pursuant to G. L. c. 60,
§ 98, which they claim may be raised as a defense to
foreclosure proceedings under G. L. c. 60, § 65,
without having previously paid the challenged tax,
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or having filed a separate action in Superior Court.
Salisbury counters that this line of defense raised by
the Defendants is not applicable here, because the
Defendants have property within the town of Salis
bury which indisputably is taxable, because they
have failed to stay current on their real estate taxes,
and because at most the betterment is an excess tax,
for which abatement is the exclusive remedy.

1 Tomaselli v. Family Bank, Essex Supe
rior Court, C.A. No. 97-0481 (August 15,
2001), affirmed 57 Mass. App. Ct. 1116, 786
N.E.2d 437 (2003).

On February 25, 2009,1 held a tax lien hearing
and hearing on Salisbury's motion for legal fees, at
which I ordered Salisbury to submit a full accounting
report detailing the computation oftaxes, fees, costs,
and charges asserted by the town. A hearing on
Salisbury's (**4) motion for legal fees and for a
finding then was heard on June 9, 2009; Salisbury
was ordered to serve a reply addressing new issues
raised by the Tomasellis. At a second hearing on
Salisbury's motion for relief on April 13, 2010, I
instructed counsel to confer and determine whether

issues could be resolved by dispositive motion or
whether trial was necessary. The Tomasellis filed a
motion for summary judgment and the Town filed a
cross motion for summary judgment. Both motions
were accompanied by statements of undisputed
facts, see Land Court Rule 4^and affidavits. I held a
hearing on the motions for summary judgment. I
now rule on the cross motions and decide the case.

Facts

The following material facts are established by
materials properly within the Mass. R. Civ. P. 56
record, and areundisputed.^

2 See Land Court Rule 4 (where moving
party's statement of material facts has not
been countered by opposing party, "the facts
described by the moving party as undisputed
shall be deemed to have been admitted.")

1. Joyce and Gracemarie Tomaselli, sisters,
purchased the property located at 103 and 105 North
End Boulevari Salisbury, Massachusetts, (now 113
and 115 North End Boulevard) ("Property"), [**51
listed as Parcel 33-049 and Parcel 33-050 in the

Assessor's Records, fi-om Family Bank on March 7,
1991, in a deed recorded at the Essex (South District)
Registry of Deeds [*45] ("Registry") at Book
10726, Page 242 and filed for registration with this
court's Essex (South) Land Registration District
("District") as Document No.260732.^

3 . The Property comprised four parcels at
the time the deed was recorded. The parcels
whose title has been registered and confirmed
by this court are the subject of and described
in, the Tomasellis' outstanding transfer cer
tificate of title, dated March 13, 1991, No.
60856.

2. Parcel 33-049 is a vacant lot; Parcel 33-050
contains a mixed use structure with a residential

apartment unit and restaurant space, but has been
used solely as a single family residence since Janu
ary 1, 1995.

3. On March 13, 1991 the Town issued a Mu
nicipal Lien Certificate ("MLC #36") to Family
Bank's closing attorney reflecting that the 1990 and
1991 taxes on 105North End Boulevard were paid in
full; MLC #36 did not reflect any current or pending
sewer assessments, betterments, or user fees out
standing.

4. Also on March 13, 1991, a transfer certificate
of title (No. 60856) was issued by [**6] the District
to Joyce and Gracemarie Tomaselli for two of the
parcels (No. 1/lot 50 and 2/lot 51). There were no
encumbrances reflected on the certificate of title,
with the exception of a mortgage granted to the
Family Mutual Savings Bank (registered that same
day).

5. On October 30, 1991, the Tomasellis moved
into the second floor of the Property. They opened
Mangia-a-Cafe' Restaurant, a 28-seat Italian restau
rant with a beer and wine license on September 12,
1992. The restaurant occupied the first floor of the
Property.

6. The Tomasellis received a sewer bill dated

September 2, 1991 which included two additional
line item charges "Capital cost recovery/betterment
FY9r' subtitled "FY91 Parcel Portion @$171.92"
and "Capital cost recovery/betterment FY91" subti-
fled "FY91 EQR Portion @$229.23" calculated at
8.6 Equivalent Residential Usages ("EQRs"), up
from four EQRs the previous year. The bill also
reflected a "User Fee Credit FY9r' of $1,038 and a
retroactive reassessment for July 1, 1990 through
June 30, 1991 at a rate of $173.05 for 8.6 EQRs,
resulting in a balance of $450.23. The balance
eventually appeared as a sewer user lien on the
Tomasellis' 1993 Real Estate Tax bill.

7. The 1**7] Salisbury Town Sewer Commis
sioners and Selectmen voted for a $7,800,000 bet
terment on March 16,1992.

8. The Tomasellis' Fiscal Year 1992 fourth

quarter tax bill included special assessments-a sewer
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betterment for $630.46, and their Fiscal Year 1993
third quarter tax bill included a total of $2,047.73
due for special assessments: $450.23 for sewer-user
charges, $630.54 for sewer betterment, and $966.96
for sewer interest.

9. In January 1993, Gracemarie called the Sewer
Commissioners' office and after the conversation

came to believe that the Tomasellis would be billed

for the betterment over a twenty-year period, with
interest.

10. On December 3,1993, Salisbury took title to
lot 33-050 by an instrument oftax taking in the name
of Rivera, Carlene TrJc/o Essex Holdings, Inc.y for
Fiscal Year 1991 taxes for Lot 33-050 in the amount

of$1,862.00. The taking instrument was recorded on
January 27, 1994, at the Southern Registry District
of Essex County at Book 12401, Page 119. Release
of the taking instrument was recorded in June 2009.

11. On January 3, 1994, the day after they paid
for their 1994 beer and wine license, the Tomasellis
spoke with the Salisbury Tax Collector, Sid Pike. It
was [**8] then the Tomasellis' understanding that
they owed $19,424.52 for taxes, including sewer
charges.

12. On December 30, 1994, Gracemarie called
Mr. Pike to pick up a 1995 beer and wine license.
Afterwards the Tomasellis believed they needed pay
$19,016.63 in outstanding taxes by 1pm the same
day in order to obtain their license.

13. The Tomasellis did not pay their outstanding
taxes in full, and therefore did not receive their 1995
beer and wine license; the Tomasellis closed the
restaurant on December 31, 1994, and have not re
opened the restaurant since.

14.The Tomasellis requested reconsideration of
their withheld license at a Board of Selectmen's

Meeting on January 9, 1995; their request was de
nied.

15. The Tomasellis received a Notice of Adver

tising dated October 30, 1995, that reflected the
Town was intending to take the Property for out
standing Fiscal Years 1993 and 1994 taxes; the
taking was never recorded.

16. Family Bank initiated foreclosure proceed
ings in 1999 because the Tomasellis were not current
on their taxes."

4 . Family Bank previously began fore
closure proceedings in January 1995, how
ever on October 6, 1995, Gracemarie filed

Chapter 13 Bankruptcy and the auction was
stayed.

17. [**91 On August 5, 1999, the Tomasellis
entered into an agreement with Family Bank's at
torney that in consideration of Joyce Tomaselli not
filing bankruptcy, the bank would drop the current
foreclosure action. It was also part of the agreement
that the Tomasellis would pay their outstanding
1996-1999 real estate taxes; a payment of$7,240.58
was later made and applied to real estate taxes only.
The bankruptcy was dismissed in 1999,

18. The Tomasellis received two Notices of

Advertising (one for each lot) on June 22, 2000,
reflecting that the town intended to take the property
for unpaid taxes after fourteen days,

19. On October 12, 2000, the Tomasellis sent a
letter to the Department of Public Works requesting
an abatement; they did not supplement their request
with an abatement application.

20. Later in the month, on October 30, 2000,
Collector Fran Cloutier proposed an agreement to
the Tomasellis to grant an abatement in exchange for
their payment of a total of $5,229.33 for taxes out
standing for fiscal years 1992-2000; the Tomasellis
did not enter into the agreement and did not receive
an abatement.'

5 . Tomasellis believed they were not re
sponsible for the sewer betterment.

1*461 21, The Tomasellis 1**101 filed a
complaint in Superior Court challenging Salisbury's
denial of their license renewal based on failure to

pay sewer betterments. Tomaselli v. Family Bank,
Essex Superior Court, C.A. No. 97-0481 (August 15,
im), affirmed57Mass. App. Ct. 1116, 786N.E.2d
437(2003).

22. The Tomasellis' complaint alleged that the
Town:

a. failed properly to record or pub
licly disclose to all purchasers of
property the approved betterment
charges;

b. improperly calculated the sew-
er-user charges and then reftised to
apply the reduced sewer-user fee for
the years prior to 1994 despite a re
calculation by the Department of Pub
lic Works; and

c. improperly revoked the Alco
holic Beverage license, without notice
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or hearing, and then subsequently re
fused to re-issue the license. Id.

23. In 2000, the Superior Court granted a directed
verdict in favor of Salisbury and dismissed counts
for breach of duty and violation of G. L c. 93A,
"because the Tomasellis failed to exhaust their ad

ministrative remedies and a municipality is not
subject to the provisions of G. L. c. 93A" Id.

24. The Superior Court also dismissed the count
for wrongful termination of the Alcoholic Beverages
licenses "on the grounds that G. L. c. 258, §10 does
[**11] not allow recovery for any claim based on the
issuance, denial, suspension or revocation or failure
or refusal to issue any license." Id.

25. The Tomasellis appealed and the Appeals
Court affirmed the Superior Court decision, stating
that there was no indication the Tomasellis had ex

hausted available state remedies, and that the To
masellis were attempting to assert a new theory on
appeal. Tomaselli v. Salisbury, 57 Mass. App. Ct.
1116, 786 N.E.2d 437 (affirming Superior Court);
Tomaselli v. Salisbury. Mass. App. Ct. No.
01-P-1I36. 57Mass. App. Ct. 1116, 786N.E.2d437
(April 7, 2003) (Rule 1: 28 decision).

26. Salisbury sent Notices of Advertising for
Lots 33-050 and 33-049 to the Tomasellis on June 2,
2000.

27. On October 30, 2000, the Tomasellis re
ceived a letter from the Tax Collector proposing a
Final Agreement and indicating authorization by Mr.
Pike for an abatement including as to sewer related
liens; the Tomasellis did not enter into the agree
ment.

28. Salisbury published a notice of tax taking
against the Property on March 27, 2001, in "The
Daily News" in Newburyport, Massachusetts.

29. Fourteen days later, on April 9, 2001,
Salisbury commenced tax takings for $4,351.62 (Lot
33-049) and for $45,763.28 (Lot 33-050). The tax
takings [**12| were recorded on May 7, 2001 in
the Registry at Book 17154, Pages 366-69 and reg
istered by the District as Documents numbers
380638 and 380639.

30. The Tomasellis filed their first formal ap
plication for abatement ofbetterment tax on July 31,
2001, stating that the Municipal Lien Certificates
they obtained at the time they took title did not show
any liens on the Property, that a title search at the
Registry of Deeds did not show any liens or en
cumbrances on the Property, and and asserting that

Massachusetts law requires betterments to be rec
orded. The bottom ofthe application form read "The
filing of this application does not stay the collection
of your tax. It should be paid as assessed. Refund
will follow ifabatement is allowed."

31. On October 17, 2001, the Board of Sewer
Commissioners denied the application for failure to
file a timely appeal, stating that applications for
abatement must be filed within six months of the

date of notice of betterment assessment. The denial

did not list the date ofbetterment commitment or the

date ofexpiration for the time to file. The Tomasellis
did not appeal the denial decision.

32. The Tomasellis sent an application for ad
justment of sewer-user [**13] fees to the Depart
ment of Public Works on February 22, 2004, on
grounds that the charges were incorrect and exces
sive taxes, and that the EQR method of assessment
was in conflict with the Salisbury Sewer Rules and
Regulations and in violation of a town vote man
dating calculation based on actual water consump
tion. The Department denied the request on March
27,2004.

33. The Tomasellis sent a second application for
adjustment of sewer-user fees based on actual water
usage to Department of Public Works Director,
Donald Levesque, on February 22, 2005. Their
second request was denied on February 28, 2005.

34. The Tomasellis filed their second application
for abatement of betterment tax for Parcels 30-049

and 30-050 on April 22, 2005, arguing that the
$7,800,000.00 betterment was a void tax because it
had been paid in full by government funds including,
EPA, DEP, and USDA Farmers Home grants, and
because it was not recorded. On May 9, 2005, the
Tomasellis received notice that their application had
been denied for failure to file within 6 months of

notice of assessment. The "Betterment Commitment
Date" was listed on the notice as July 6, 1991.

35. On May 31,2005, the Tomasellis filed a pe
tition [**14| under formal procedure with the Ap
pellate Tax Board ("ATB"), pursuant to G. L. c. 58A,
§ 7, appealing Salisbury's refusal to abate the as
sessed tax and to grant relief of what they charac
terized as "incorrect and excessive and improperly
calculated sewer user charges and also Sewer Spe
cial Assessments Betterment" for the fiscal year
2005.

36. The ATB held a hearing on February 1,
2006; on July 17, 2007, the ATB promulgated its
Finding of Facts and Report, in which it ruled that it
had no jurisdiction over the appeal because:
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a. the Board has no jurisdiction over
appeals of betterment assessments;

b. any purported appeal of the
betterment was filed well beyond the
statute of limitations;

c. although the Board has juris
diction over appeals of sewer-use
charges, there is no evidence that the
appellants filed a timely appeal of the
sewer-use charge with the town.

Tomaselli v. Bd. ofAssessors ofSalisbury, Appellate
Tax Board, No. F278864 (July 17,2007).

37. Additionally, the ATB found that, "[e]ven if
the appellants' April 2005 abatement application
could be considered a timely appeal ofthe sewer-use
charge, the assessors produced substantial, 1*47]
credible evidence ... to support a finding [**15]
that the appellants' sewer-use charge was correct."
Id.

38. The ATB reasoned it did not have jurisdic
tion over appeals of abatement of betterment as
sessments because G. L c. 80, § 7 provides that a
"person who is aggrieved by the refusal of the board
to abate [a betterment] assessment in whole or in part
may within thirty days after notice of their decision
appeal therefrom by filing a petition for the abate
ment ofsuch assessment in the superior court for the
county in which the land assessed is situated." Id.
(emphasis added).

39. The ATB further reasoned that the To-

masellis had filed their applications for abatement
well after the statutory six-month period provided by
G.Lc.80,§5.Id.

40. The ATB also ruled that appellants failed to
comply with G. L c. 83, § I6(f and therefore no
abatement of the sewer-use charge was warranted.
Id.

6 Application to defer common sewer use
charges must be filed with board of assessors
"within the time limit established for the fil

ing ofan application for exemption under said
clause Forty-first A."

41. The Tomasellis appealed the ATB's decision
to the Massachusetts Appeals Court. The Appeals
Court affirmed in favor of Salisbury on April 9,
2009. [**16J Tomaselli v. Board of Assessors of
Salisbury, 74Mass. App. Ct. 1104, 903 N.E.2d 1144
(2009).

42. The Appeals Court upheld the ATB's ruling
that "[t]he appellate route from the refusal to abate a
betterment assessment is to the Superior Court pur
suant to G. L. c. 80, § 7, or, pursuant to § 10, to the
county commissioners." Tomaselli v. Board ofAs
sessors ofSalisbury, Mass. App. Ct. No. 07-P-1656,
2009 Mass. App. Unpub. LEXIS174 (April 9, 2009).

43. The Appeals Court went on to say, "[t]o the
extent that the Tomasellis are attempting to assert a
separate claim, the remedy for assessment of an
illegal tax is through an action at law pursuant to G.
L. c. 60, § 98, and is subject to the requirements set
forth in that section." Id.

44. Finally, on the matter of sewer-user charges,
the Appeals Court stated, "[t]he Tomasellis' argu
ments fail on their merits ... The Tomasellis did not

demonstrate that the method used by the town to
calculate the charge was unlawful." Id.

45. The Tomasellis sought further appellate re
view from the Supreme Judicial Court ("SJC"), but
their request was denied. Tomaselli v. Board ofAs
sessors of Salisbury, 455 Mass. 1102, 914 N.E.2d
331 (September 30, 2009). They filed a motion for
reconsideration with the SJC; the motion was
1**17] denied on October 29,2009.

46. On March 14, 2006, the Tomasellis received
a copy of the town's Complaint to Foreclose Tax
Lien dated February 22,2006.

47. On March 19, 2009 the Salisbuiy Collec
tor/Treasurer, Christine D. Caron, signed an affida
vit that tax title account histories and statements are

true copies of the Town of Salisbury records, and
that the records accurately recite the amounts billed,
payments made, and the application of those pay
ments to tax title accounts.

Standard for Summary Judgment

Summary judgment is appropriate "where there
are no issues of genuine material fact, and the
moving party is entitled to judgment as a matter of
law." Ng Bros. Constr., Inc. v. Cranney, 436 Mass.
638, 643-644, 766 N.E.2d 864, (2002); See Kou-
rouvacilis v. General Motors Corp., 410 Mass. 706,
716, 575N.E.2d734, (1991)\ Community Nat'l Bank
V. Dawes, 369 Mass. 550, 553, 340 N.E.2d 877,
(1976)', Mass. R. Civ. P. 56 (c). In determining
whether genuine issues of fact exist, the court must
draw all inferences from the underlying facts in the
light most favorable to the nonmoving party. See
Attorney General v. Bailey, 386Mass. 367, 371, 436
N.E.2d 139, cert. den. sub nom. Bailey v. Bellotti,
459 US 970, 103 S Ct. 301, 74 I. Ed 2d 282
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(1982). The moving party has the burden of affirm
atively [**181 demonstrating the absence of a
genuine issue of material fact on every relevant is
sue, regardlessof who would have the burdenon that
issue at trial. Sullivan v. Liberty Mut. Ins. Co., 444
Mass. 34, 39, 825 N.E.2d 522 (2005). For any claim
for which the moving party does not have the burden
of proof at trial, the party may demonstrate the ab
sence of a triable issue either by submitting affirm
ative evidence that negates an essential element of
the opponent's case or "by demonstrating that proof
ofthat element is unlikely to be forthcoming at trial."
Flesner v. Technical Communication Corp., 410
Mass. 805, 809, 575 N.E.2d 1107 (1991)\ Kourou-
vacilis, 410 Mass, at 716.

Analysis

This action was brought by the Town under G. L
c. 60, § 65, to foreclose the Tomasellis' right of re
demption to the Property. Given the posture of this
case, to defeat Salisbury's action for foreclosure, by
dispositive motion or otherwise, the Tomasellis must
successfully raise at least one of two defenses; the
Tomasellis would need to argue that they are and
were not responsible for paying the betterment be
cause it is either an excessive tax or a void tax. They
have made these arguments. However, because I
find that based on the undisputed material (**19|
facts, taking all inferences in favor of the Defend
ants, as matter of law the Tomasellis may not in the
current tax foreclosure proceeding raise either de
fense, it is not necessary to address any of the other
claims raised by both the Defendants and the Plain
tiff. Summary Judgment is therefore to be granted in
favor of the Town of Salisbury.

Remedy under c. 60, § 98

Generally, a party may use G. L c. 60, § 98 to
recover a void or illegal tax, only if the action is
commenced within three months after payment of
thetax.' Ordinarily, thiscause of action, required to
be brought in the Superior Court, is to be com
menced there as a separate proceeding within the
time statutorily prescribed.

7 "No action to recover back a tax shall be

maintained, except as provided in sections
sixty and eighty-five, unless commenced
within three months af^erpayment of the tax.
..."G.Lc. 60, §98.

Our Supreme Judicial Court has, however, rec
ognized a limited exception to this otherwise firm
principle. In Norwood v. Norwood Civic Ass% the
court found that the remedy provided [*48J for in

G. L c. 60, § 98, may in certain limited circum
stances be asserted as a defense to foreclosure pro
ceedings under G. L c. 60, § 65. (**201 340 Mass.
518, 524, 165 NE.2d 124 (1960). Under the excep
tion outlined in Norwood, a party who has not paid
the tax up front, and who has not already com
menced a separate action under G. L c. 60, § 98,
may respond to foreclosure proceedings brought by
the municipality by raising the defense, "in order to
avoid circuity of action." Id. If the party is able to
establish facts demonstrating that the tax on which
the foreclosure proceeding rests is wholly void, the
tax is treated as eliminated fi-om the tax title account,
and the action for foreclosure of the resultant tax

taking by definition cannot proceed. Id.

This judicially created exception, however, is
painfully narrow, and strictly applied. It only is
available in an instance where the illegality or void
nature of the assessment is entire, and so renders the
underlying tax wholly void. The Norwood exception
was applied in that case where it was asserted that
the real estate involved was unlawfully taxed be
cause it was by statute flilly exempt from taxation.
The Norwood exception to the need to bring a sep
arate and timely Superior Court action under section
98 does not exist where some of the tax amounts

underlying the foreclosure are due, and others
[**211 not. In addition, on similar reasoning, the
exception is available only "[w]here a taxpayer owns
in the town no real estate subject to taxation " Id.
at 523. For if there is some real estate lawfully taxed
to some degree in the municipality, the Land Court
foreclosure proceeding cannot be used to adjudicate
the validity or the amount of less than all the taxes
due to the town. If the party assessed owns any
taxable real estate in the municipality, or if any part
of the tax assessed is legally due, the rule is that the
claimed 'illegal tax' is to be treated as merely exces
sive; the exclusive remedy for an excessive tax is
abatement under G. L c. 59, § 59. Sears, Roebuck
and Co. v. Somerville, 363 Mass. 756, 757-58, 298
NE.2d 693 (1973)', Norwood, 340 Mass, at 523;
Harron Communications Corp. v. Bourne, 40 Mass.
App Ct. 83, 87, 661 NE.2d 667 (1996). "It is im
material whether there has been... the calculation of
the tax upon a wrong or an inapplicable principle, or
other invalidity, the statute afford ample means for
obtaining relief and securing justice by a complaint
for abatement." Sears, Roebuck and Co., 363 Mass,
at 757-758, n.3.

The Land Court lacks jurisdiction to grant
abatements. This court's power [**221 's only to
hear actions for foreclosure, setting the terms for
redemption. If this court were enabled to adjust the
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amounts oftaxes assessed for which tax takings later
were made and sought to be foreclosed, the court
effectively would become an alternative forum for
the abatement of tax and related lienable municipal
charges, and the exclusive jurisdiction conferred
upon the assessors and the Appellate Tax Board
would be undone. While this court cannot permit a
foreclosure to go to judgment where the full under
lying tax or other lienable amount is wholly void,
any other challenge—to the validity of part of the
underlying amount, or to the fairness and accuracy
of the valuation and method by which it was calcu-
lated-lies outside the Land Court's authority to hear
and decide.

Here, the Defendants may not raise G, L c. 60, §
98 as a defense to foreclosure proceedings because
they have neither satisfied the statutory require
ments, nor qualified for the Norwood exception. The
Defendants have not stayed current on their taxes
and other committed amounts, and have not paid
them, even under protest. The Norwood exception,
allowing parties to raise the defense even when they
have not paid [**23] taxes in protest, does not ap
ply here because the Defendants have property in
Salisbury which is without dispute subject to real
estate taxes. Following the reasoning in both Nor
wood and Sears, Roebuck and Co., the betterment
assessment and other charges relating to the sewer
system, its installation, and its use, even if wholly
void, were only one component the total tax bill,
which was rounded out by valid and proper conven
tional municipalreal estate tax amounts.The logic of
those cases, which cabin in the availability of the
Norwood exception, is that for it to be viable there
must exist a scenario in which no tax amounts at all

are valid and proper underlying the tax title account
on which the taking was made. If this condition
cannot be demonstrated, then the taxpayer's chal
lenge amounts, in law, to one that the total bill was
excessive, rather than void or illegal. The dispute in
this case must be treated as about the amount of the

tax bill, not its lawful existence, and so the To-
masellis' sole remedy was abatement pursuant to G.
L. c. 59, § 59, making the section 98 defense una
vailable in this court.

The Tomasellis have argued on summary
judgment that although the Norwood exception
[**24] generally applies only when a party has no
taxable real estate in the town, the defense is none
theless available to them because the betterment is

an invalid reassessment for a project which previ
ously had been assessed, before the Tomasellis
purchased the property, and because they are bona
fide purchasers. The Tomasellis do not provide any

support for this proposition, nor is the court aware of
any; the decisional law does not identify any excep
tions to the requirement that a tax must be "wholly
void" for a party to use the remedy in G. L. c. 60, §
98 as a defense to a tax foreclosure complaint. The
court concludes that the Tomasellis cannot employ
G. L. c. 60, ^ as a defense to the current foreclo
sure proceeding.

The court in Sears, Roebuck and Co. stated, "[t]o
allow a civil action to recover an excess tax would

transfer to the courts a function which the Legisla
ture has delegated to an administrative body. It
would create the possibility of a multiplicity of civil
actions to recover illegally assessed taxes, and it is
entirely improbable that the Legislature intended any
such result. It would allow a taxpayer to defeat the
timing requirements of G. L c. 59, § 59, and thereby
[**25] thwart the intent of the Legislature in estab
lishing them." 363 Mass, at 758-59. The court said
that "requiring a taxpayer to resort to the abatement
remedy in no way deprives him of the judicial re
view of administrative action as provided by the
Legislature under G. L. c. 58A, § 13." Id. at 759.
Here, the Tomasellis applied for abatement on two
different occasions. The knew that that remedy was
available to them. Although the Tomasellis were not
successful in their efforts to obtain an abatement,
they had the option of appealing to either the Supe
rior Court or the county commissioners. The To
masellis did not appeal the first denial and then un
successfully brought their appeal of the second de
nial to the ATB, and after that to the Appeals Court.
The case before this court exeplifies the judicial
concern about the need to adhere to statutory time
frames for challenging tax and similar assessments.
Allowing the Tomasellis to raise G. L. c. 60, § 98
a defense to an [*49] excessive tax in this pro
ceeding would undermine the Legislature's intent in
establishing timing requirements, as the current ac
tion came before the court over four years after the
Tomasellis' first application for abatement [**26]
was denied.

Remedy under G. L. c. 59, § 59

The Tomasellis thus are limited to challenging
the betterment assessment as an excessive tax pur
suant to G. L. c. 59, § 59, which provides, "[a] person
upon whom a tax has been assessed ... if aggrieved
by such tax, may, except as hereinafter otherwise
provided, on or before the last day for payment...
apply in writing to the assessors, on a form approved
by the commissioner, for an abatement thereof "
The Tomasellis submitted applications for abate
ments twice, once on July 31, 2001 and again on
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April 22, 2005. The municipal officials denied both
applications, stating that the Tomasellis had failed to
apply within six months of the date of notice of the
betterment assessment. The Tomasellis have argued
against the applicability of those timing require
ments, contending that they did not have notice of
the betterment, and so never had an opportunity to
file a timely appeal. Whether or not that is the case,
and much in the record suggest that it is not, this
court does not have the jurisdiction to determine the
merits of that argument.

Here, this court, like the ATB, does not have
jurisdiction over the matter of municipally imposed
betterment [**27] assessments, and consequently
that issue may not be raised as a defense to pro
ceedings under G. L c. 60. § 65. The correct route of
appeal for the

Town's refusal to grant an abatement for the
betterment was through either the Superior Court or
the county commissioners, as outlined in G. L. c. 80,
§§ 7, 70. If the Tomasellis believed that Salisbury's
denial of their application for abatement was incor
rect, they had thirty days to file an appeal with either
the superior court or the county commissioners. The
Defendants did not pursue either of those options,
and this court is powerless to consider the validity of
the betterment assessments in the current action to

foreclose the Tomasellis' right of redemption.

8 Pursuant to G. L c. 80, § 7 any person
who is assessed a betterment and "who is

aggrieved by the refusal of the board to abate
an assessment in whole or in part may within
thirty days after notice of their decision ap
peal therefore by filing a petition for the
abatement of such assessment in the superior
court for the county in which the land as
sessed is situated." G. L. c. 80. § 10 further
provides that "a person who is aggrieved by
the refusal of a board of officers of a city,
[**28] town or district to abate an assessment
may, instead ofpursuing the remedy provided
by section seven, appeal within the time lim
ited therein to the county commissioners of
the county in which the land assessed is situ
ated."

Sewer-User Charges

The Tomasellis may not attempt to re-litigate the
sewer-user charges in this court because the matter
has been determined previously and finally by the
ATB, and the Board's decision has been affirmed by
the Appeals Court. Tomaselli, Mass. App. Ct. No.
07-P-1656, 2009 Mass. App Unpub. LEXIS 174The

question of the user charges was properly within the
jurisdiction ofthe ATB. It determined, however, that
the Tomasellis did not file a timely appeal of those
charges, and so the Board lacked jurisdiction to hear
the appeal, which it dismissed. Id. The ATB also
found, and the Appeals Court affirmed, that the town
assessors produced "substantial, credible evidence"
that the Tomasellis' sewer-user charges were correct.
Id. Finally, the Appeals Court concluded that the
Tomasellis' argument that the sewer-user charges
were incorrect, failed on the merits. Id.

Conclusion

This court can only decide matters when em
powered to do so by the General Court, and is bound
to refuse a request to weigh [**29] in where to do
so would cause the court to act without jurisdiction.
The court concludes that the statutory and decisional
law it must follow prevents the court from hearing
and deciding the defensive claims advanced by the
Tomasellis under G.L c. 60, § 98. Controlling law
keeps this court from addressing the Defendants'
attack on the underlying sewer betterment assess
ments, and requires the court to treat the assessed
amounts as a given in overseeing the foreclosure of
the Tomasellis' rights ofredemption from the Town's
tax taking.

That is not to say, however, that all of the ar
guments advanced by the defendants appear without
basis. Although as a jurisdictional matter this court
cannot make a decision on the merits of the better

ment assessments which partially underlie the tax
title, in some respects the Tomasellis have cast at
least plausible doubt on the propriety of those as
sessments for betterments. There may be competing
views of the chronology that unfolded here, but it
does not seem that the Tomasellis are entirely
off-base when they say that the Town failed to fol
low strictly the statutory steps controlling the re
cording of the order, plan, and estimate for the bet
terment 1**30] within ninety days of adoption of
the order, as set out in G. L. c. 80, § 2? It is un
clear—and I cannot and specifically do not rule on
the issue-whether, under G L c. 80, § 12,^^ Salis
bury failed to record the betterment in a way which
might, with a proper and timely challenge, have had
the effect of keeping a lien on the Property from
arising. I do note however that, in a case presenting
similar circumstances, the Appeals Court has dis
missed taxpayers' challenges (based on claimed
failure to make and record the orders as required by
G.L c. 80. §§ 1 and 2) to the collection of assessed
betterments. See California Village Corp. v. East
Longmeadow, 4 Mass. App. Ct. 128,129, 343 N.E.2d
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427 (1976)y where the court observed that an as
sessment made for a betterment, "then committed to
a collector of taxes,... becomes in all respects a tax,
and the collector has all of the powers and duties
with respect to it that he has in the case of annual
taxes on real estate." "Ordinarily the remedy by
abatement and by action to recover an unlawful tax
afford ample protection to the taxpayer and are the
exclusive remedies," Id.

9 "An order under section one which states

that betterments are to be assessed for

1**311 the improvement shall contain a de
scription sufficiently accurate . . . and such
order, plan, and estimate shall be recorded,
within ninety days from the adoption of the
order.. .No betterments shall be assessedfor
such improvement unless the order, plan and
estimate are recorded as herein provided...
." G. L c. 80, § 2 (emphasis added).
10 ". . .The lien shall take effect upon the
recording of the order stating that betterments
are to be assessed for the improvement...."
a L c. 80, § 12.

Ultimately, this court determines that the rem
edy of challenge by abatement, or by bringing a
timely Superior Court action, was [*50] available
to the Tomasellis, and was both adequate and re
quired in this case. The Tomasellis had an obligation
to follow the statutorily mandated abatement and
appeals procedures. The Tomasellis were more than
able to discern the basis for challenge so as to have
pursued those other remedies, and cannot, as a late

alternative to them, now be heard in this tax fore
closure case. The court is constrained to proceed
with the foreclosure. That will require that the court
set a new amount required for redemption in light of
this Order, and to set appropriate terms for exercise
1**321 of the right of redemption. The court will
receive written submissions from the parties to ena
ble it do that. It is

ORDERED that the Defendants' motion for

partial summary judgment is DENIED, and the
Plaintiffs motion for summary judgment is AL
LOWED. It is further

ORDERED that the Town of Salisbury is to
prepare, serve, and file within twenty-one days ofthe
date of this Order, a renewed motion for finding,
supplemented by a detailed and yet easi
ly-understood final accounting of the amounts due as
of the same date. In this submission, the Town also is
to provide its views on the timing and other terms of
redemption the court ought to direct. It is further

ORDERED that the Tomasellis shall, within
fourteen days of service upon them of the Town's
filing, file and serve any objection or other response
to the accounting supplied by the Town, and the
Defendant's view on the timing and other terms of
redemption the court ought establish. The court will
issue a finding thereafter, without fiirther hearing
unless otherwise ordered, see Land Court Rule 6.

So Ordered.

By the Court (Piper, J).
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Commonwealth of Massachusetts
County of Plymouth
The Superior Court

RE: Valianti et al v Marshfield et al

TO: Robert W. Galvin Jr, Esquire
Galvin & Galvin
10 Enterprise Street, Suite 3
Duxbury, MA 02332-3315

CIVIL DOCKET#: PLCV2010-01029-B

Mnricg OF DOCKET ENTRY

You are hereby notified that on 08/06/2013 the following entry was made on the above
referenced docket:

DECLARATORY JUDGMENT: It isOrdered, Adjudged andDeclared: That the
Town Moderator cannot rule "out of order" a proposed motion from the floor of the
town meeting to appropriate community preservation funds in an amount less than
the dollar amount recommended by the Community Prerservation
Committee.(Richard J. Chin, Justice) Copies mailed 8/6/2013
Dated at Plymouth, Massachusetts this 6th day of August,
2013.

Robert S. Creedon, Jr.,
Clerk of the Courts

BY: Adam Baler
Assistant Clerk

Telephone: (508) 747-8565

Disabled individuals who need handicap accommodations should contact theAdministrative Office
of the Superior Court at (617) 788-8130cvusenene.z wpe icoo66ip.<!«!cccoin(iieit
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Commonwealth of Massachusetts
County of Plymouth
The Superior Court

CIVIL DOCKET# PLCV2010-01029B

John M. Valianti, et al.
Plaintiff,

vs.

Town of Marshfield, et al,
Defendants.

DECLARATORY JUDGMENT

This action came on before the Court, Richard J Chin, Justice, presiding, and
upon the parties cross-motions for judgmenton the pleadings, and the Court after
hearing and upon consideration, issued a Memorandum of Decision and Order,
therefore,

It is ORDERED ADJUDGED and DECLARED:

That the Town Moderatorcannot rule "out of order" a proposed motion from the
floor of the town meeting to appropriate community preservation funds in an amount
less than the dollar amount recommended by the Communtiy Preservation Committee.

Dated at Plymouth, Massachusetts this 6th day of August. 2013.

Copies mailed ^

rvs; .pa jTvi"; 183

By:

Robert S. Creedon. Jr..
Clerk of the Courts

Assistant Clerk



commonwealth of massachuseti s

l>L '̂MOl'T^l,ss. SUPERIOR COLRT
I'LCV2flin-0H)29B

JOHN M. VALIANTI & others'

VS.

TOWN OF MARSHFIELD & othcrs"

MFMOUAN-nUM OF DECISION AND OUOF.U ON

CUOSS-MOTIONS FOR.IUDCMK.NT ON i nF PLFADINGS

The plainiilT rcsiclcnis ofMarshneld filed this action seeking a dcclaraiion ihai llic Town

Modcraior isrct]uircd lo acccpl a proposed motion irom ihe lloor ol lovvn mcciinu seeking lo reduce

ihe amouni ol'a community preservation liinds appropriation article. This matter isbel'orc the court

on the parties's cross-motions lor judgment on the pleadings. I'or the reasons diseus.sed below, the

Iown's motion is DKMKD and the plaintilTs's cross-motion is AIT^OWKl).

hackc;roi.:nd

In accordance with a ruling by ihc prior motion judge, the parlies have styled their cro.s.s-

mutions as.seeking judgment on the pleadings. .A de^endanl•^ nuition lorJudgment onthe pleadings

is the post-an.swcr ci|uivalent of a Rule 12(bl(6) motion to dismiss which challenge-^ the legal

surilcieney ofthe complaint. Wheatlev v. Massachusetts Ins. InsoKenev I'lind. 456 .Mass. 594. 6(^0-

'Robert \V. Tice. Richard W. Reardon. .Mary .\1. Pier.son. .loseph A. Pecevich, Robeii 1:.
I'arkis, Dennis F. McDonald. Pamela .1. Keith, Carole F:. lla\es. Donald 11. Hayes, and Kaihcrine
M. Glavin

-MaishHeldBoard of Selectmen and .Marshficld Community Pre.servation Committee

..llipli}
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601 (2010); Jarosz v. Palmer. 436 Mass. 526, 529 (2002).-" In rulingon a motion for juclgmenc on

ihepleadings, the court can consider only the allegations of the complaint, documents attached to

thecomplaint and incorporated by reference, documents onwhich the plaintiff relied inframing the

complaint, and facts ofwhich the court can take judicial notice. See Mairam v. Kobrick Oflshore

l-und. Ltd.. 442 Mass. 43. 45 n. 4 (2004); Schaer v. Brandei.^i U'niv.. 432 Mass. 474. 477 (2000).

Mere, both .sides have .submitted cxcerpts from the publication Town Mcefinii Time a.s well as the

*1 ownof Marshfield General LJyLaws. SeeBrodsk\' v.Fine. 263 Mass. 31,54 (1928); Russell v.New

Rcclford. 74 Mas.s. .-Xpp. Ct. 715. 722 (2009) icouri cannot take judicial noticc of local ordinance or

bylaw). In addition, the defendanis have submitted an affidavit by Ihc Town ModeraU^r, and the

plaintiJTs have submitted the Town Meeting Rules. Under Rule 12(c). 1fihc parties submit maieriaU

outside the pleadings and thecourt does note.selude them, the courtmay ireal ihemoli(^n asone tor

summary judgnKMU. Anzalonev. Adminislraiive Ollice of the Trial Ct.. 4.^7 Ma.s.s. 647. 652 i2Ul 0).

Because both sides have atlached materials to their briefs, they arc on notice oi'the possibility of

conversion to a Rule 56 motion. Rawan v. Massad. 80 .Mass. /\pp. Ct. 826, 828-S29 (2(il I j.

Accordingly, this Court will consider all the materials and treat themotions as cros.s-molions for

sumniary judgment.

The record rev eals the following undisputed facts. In2001, the 'fown.of Marshfield adopted

the Mas.saehii.sells (.'ommuniiy Pre.servalion Act. Cieneral l.aws Chapter 44li ("ihe CP.\"). 1he

MarshfielJ (.'nmnuinity Preservation Commiliee ("CTC")wasappointedbythe lioard of Selectmen

•\ludgment on the pleadings is also iheappropriate mechanism for resolving a Chapter
.•^O.-V or certiorari complaint when the defendant files the administrative recordas its answer. See
Korihboro Inn. LLC v. 'freatment Plant Bd. of Westborouiih. 5S .Mass. .App. Ct. 670. 673 n. 5
(2003): Superior Ct. Standing Order 1-96. Mere, ihe Town tiled a standard answer, not a record
of the town meeting proceedings, and bothparties filed materials outside the record.
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to review projectsproposed under theCPAandtoapprove invoices forproject expenditures. Article

78 of the Town of Marshfield General Bylaws is entitled, "Community PreseiTation Committee"

and sets forth the duties of the CPC, stating:

The [CPC]shall make rccommcndations to the Town Meeting for
the acquisition, creation and preservation of open space, for the
acquisition andpreservation ofhistoric resources, fortheacquisition,
crcation, and preservation of land for recreational use, for the
crcalion, preservation and support of community housing and for
rehabilitation or restoration of such open space, historic resources,
land for recreational use and community housing that is acquired or
created as provided in this section."

Marshfield has an open town meeting whichapproves all appropriations of general funds

as well as CPA funds. James Fitzgerald is theelectcdTown Moderator. The town warrant which

is published and distributed each yearbefore theannual town meeting contains the Town Meeting

Rules. Rule i stales: " The conduct of Marshfield's Town Meeting is dictated by I'cderal and Slate

law. the Town's Charter and By-laws, local uadition, and then the publication entitled •Town

Meeting Time.""-' Rule 2 of theTown Meeting Rules states that the fown Moderator shall preside

o\er the town meeting, decide all questions oforder and procedure, andannounce the results of nil

voles. Rules II), 11 and 12 stale:

10.Articles in the Warrantgive notice of the subjects to be discussed
at 'fown Meetingand e.siablish the parameters of mailers that can
bedebated and acted upon. Amendmenis. motions, and/or debate
determined by the Moderator,with the advice of Town Coun.sel,
to be "beyond the scope'* of the .Articles ma\' not be permitted.

'This language is almost identical to the language of G.I.. e. 4411 5(b)(2). which
authorizes the crcation ol"community preservation committees.

'Town i\leelin\; Time: A flanilbook of Tarliamcniary /.tvir (3d ed. 2001) is a boi»k
published by the Ma.s.saehusctts .Moderators Association.
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11.Only iwo (2) amendments to a moiion may be on the floor at any
particular time. Generally,amendments shall be voted on in the
order made and prior lo the \ ote on the motion to be amended.
Amendments over ten (10) words must be submitted to the
Moderator in writing and, if over fifty (50) words, sufficient
copies must be available at theentranceof the hall belbre the start
of that particular session.

12. Consideration of differing dollar amounts to be appropriated
shall be voted on in descending order, the largest number lirsi,
until an amount gains approval.

linder the Town chaiier, towncounsel,who is appointedby the Board ofSelectmen, reviews

all town meeting warrant articles prior to each town meeting and advi.ses ihc Board ofSolccimcn

regarding the legality of the articles. Town counsel al.so attends the annual town meeting and :ill

special town meeiing.s and provides such legal ad\ ice as ma>' be requested.

OnJune 17,2009, KathleenCollear\', the Chiefof the Massachusetts Department of Rewnue

("DOR") Bureau of Municipal l-'inance Law, wrote a letter to Mar.shj'iekl resident Pamela Keith

which states:

This is In reply to your letter raising several quesiions abi)ul lown
meeling actions with regard tocertain proposed appropriutions under
the Community Pre.ser\ation Act (CP.Ai. According to your letter.
Marshlleld's community preservation commiiiee (CI'C)
recommended two specillc spending authorizations for particular
purposes. The lown meeling moderator refused to allow disou.s.siun
of amendments to reduce the amountof the propo.sed appropriations
on the grounds that the town meeling could only accept or reject the
CPC's recommendations....

. .. We see nothing in ihe language ofihe CI'.A lespecially C.44B
§ 5) or in its purposes, that sugge.sis a legislaii\e intent to force
municipalities to make an all-or-nt)lhing choice in approving the
amount of the CPC's spending recommendations. It seems to us that
a lesser amount for the samepurpcjse is included within the scope of
such a recommendation.

It is therefore the Departmeni of Revenue's official position that
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nothing ill iheCommuniiy Preservation Aci itselfprohibits legislative
bodies such as a town meeting from appropriating less than the
amount recommended by the CPC. However, there may bespecial
acts ofthe legislature, charter provisions, bylaws, orprocedural rules
affecting the conduct of town meeting that also bear on the
correctness ofthemoderator's decision about theproposed reductions
in the amounts to be appropriated. \\'e therefore decline to otter an
opinion on the propriety ofthat decision.

hi2009, the Town's Open Space Committee, abody appointed by the Board ofSelectmen.

filed a proposal with the CPC \'or an appropriation ofCPA funds to construct a public park to be

known asSouth River Park. Following public hearings, the C'PC recommended that the South Ri\ er

Park appropriation request be included in the warrant for a special town meeting.

special town meeting convened on .April 26. 2010 in the Vlarshlleld Migh School gvm.

The special town meeting warrant included the following ariicle ("Article 0"):

MOTION 9 - Will the Town VOTI!* lo appropriate S50-l.465.50 and
to fund such apjiropriation transfer S262.46() from Community
Pre.servation Open Space reserve and transfer $242,005.50 from
Community Preservation I'und balance to fund the construction ofa
new park, the South River Greenway Park, located at 2148-2154
Ocean Street, as shown on the MarshlieldAssessor's Maps G08-0d-
03. 008-05-4 and O0S-05t)5. fhe funds will he used to complete
eonstruciion drawings, sitepreparation and construction of the new
community park as shown on the design plans prepared by Shad ley
Asiioeiates. The Cotnmuniiy Preservation (.'ommitiee lurther move.s
thai the Town authori/.e the lioard ol'Selectmen and or the Open

Space Commitiee to apply to the appropriate l ederal or Slate
agencies seeking reimbursement under the federal Land and Water
C'on.servalion .Aet. I'.L. SS-578. of an\ funds e.spended for said
purposes and lo enter into any contracts or take any other action
necessar\' lo secure such reimbursement to the Communil\
Preservation I'und. I'uriher ihai, upon completion of construction of
the park, the abo\ e de.scribed land shall be dedicated to. and held in
tru.st ]br. park purposes, in accordance wiih G.L. Chapter 45. ^ 3.

Ariiele 9 was seconded and moved for discussion. While the motion was being discussed
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and before a final vote was laken. resident Johji \'alianii made a moiion to amend Article 9 lo reduce

the amount of the appropriation. Moderator Fitzgerald refused to entertain the moiion to amend,

asseriingthat basedon ihe opinionof towncounsel,the main motion could nol be amended and had

to be accepted or rejected without the possibility of amendment. The town meeting then voicd on

and approved Article9 to appropriate $504,465.50.

Since f-itzgerald'selection, it has beena localtradition to voteon CPC appropriationarticles

on an all or nothing basis. According to Fitzgerald, this tradition is based on town coun.sers

inicrprcialion ol'lhc CPA and the Byl.aw that articlessubmiiied to town mceiing for appri)\al musi

be consistent wilh ihe CPC's roconimendalions. which are specific as lo ihe amounl of funding

sought. .According lo I'ii/gei jld. a moiion seeking lo reduce ihe amoiinl of money sought hy ihe

CPC is "out of order" because ii has not tlrsi been reviewed and approved by ihe CPC as requiretl

by Ihe CPA.

On August 2, 2010. Valianti and other .Marshfiekl residents filed this action againsl the

Town. Couiil 1of ihecomplaint sought judicial re\ie\v of the Town iVIodcraior's action under G.I..

e. $ 14. Count II of the complaini sought relief under G.L. c. 40. Jj 53 lo restrain an illegal

appropriation. In iheircomplaini. the plaintiffs re<.|ucsied ihai ihi.v Couri nullify ihe ii'wn nicoiinsi

\ oie on .Article y. enjoin the Town from making anye.xpendilures pursuant Id .Article 9. and insiruci

ihe Town Moderator lhai motions lo amend dollar amoiinis lo be funded wiih CPA funds shoiikl be

aeceplcd and bruughi to ihe lloor of fuiure town meciijig.<, subject to debate and a \oie.

Meanwhile,more than 98% of the appropriated funds were e.xpended and conslruciion of ihe South

Kiver Greenway Park was substantially completed in 2012.

On January 17, 2013. the Town tiled a moiion for summary judgment, arguing that review
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was unavailable pursuani to G.L. c. 30A, § 14 and G.L. c. 40, § 53,and ihat theexpenditure of the

appropriated sums was lawfull\" made and completed, rendering the matter moot, hi a margin

endorsement. Ihis Court ("Muse. .1.) wrote;

Allowed in partand Denied inpart, without objeciion. Complaint is
ameiided as a claim pursuant toGeneral Laws c. 231 [A sec. I] on the
sole issue of whether Town Moderator should be prospectively
required to permit .Amendments to Community Preservation Act
appropriations when presented at Town iVIecting. .ludgmcnt on the
pleadings shall be served within 45 days.

DISCUSSION

The Town first contends that the plaintiffs lack standing to oblciin a declaratory judgment.

Chapter 231 A. section 2 provides that thedeclaratory judgment statute:

may be used in the superior court to enjoin and to obtciin a
deicrmination of the legality ol" the administrative praeliccs and
procedures ofany municipal... agency orofficial which practicesor
procedures arc alleged lo be in violation of . . . the laws of the
commonwealth, or arc in violation of rules or regulations
promulgated under the authority of such laws, which violation has
been consisientl>- repeated . . . l or the purpose of this section
practices or procedures mean the customar\ and usual method of
conducting municipal, county, stale agenc\ or official businc.ss.

Ct.l.. c. 231 .A. Jj 2. 'fo invoke thi.c provision, onemust show thai the agency's illegal actionextends

beyond the plaintiffs individual case and is consistently repeated by the agency. Ciradv v.

(•'ommissit)ner of Corr. 83 Mass. .App. Cl. 126. 137n.') (2013). Ingeneral. Chapter 23 IA does not

prov idean independent basis for standing, l-nos Sccrctarv of linvi'lArUiirs. 432 Mass. 132. 13.'̂

12000); IM-att v. Boston. 3'^6 .Vlass. 37.43 (1985). .A pariy ha.s standing when it can allege an injur\

within the area of concern of the statute or regulatory scheme under which the injurious action has

occurred. linos v. Secretary of 1-nvt'l .Affairs. 432 .Mass, ai 135; i'rol'essional i-"ire Finhiers ol Mass.
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V. Commonwealth. 72 Vlass. App. C\. 66, 74, rev. den., 4i2 Mass. 1105 (2008). The standing

requirements of Chapter231Aarelo be liberaily construed. Enos v. Secretary of Envt'l Affairs. 432

Mass, at 141: Professional Fire Fi&hters ofMass, v. Commonwealth. 72 Mass. .App. Ct. at 74.

Here, the plaintiffs areTown residents and rejiisiered voters with the righi to voteai town

meetings. Valianli attends town meetings and has made at least one motion lo rcduce the CPC's

recommended approprintion which was disallowed by the 'i'ovvn Moderator based on a local triidition

of putting CPC appropriationsto an all or nothing \ ole. The denial of proposed motions to reduce

Cl'(." appropriations appears to be ihe customaiy and usual method of conducting town meeting

busines.s. The plaintiffs assert that they have been injured by the Town .Vloderaior's erroneous

inierpreiation of theCPA inexccss of hissialuiory authority, hi the view oTthis Court, the plaintiffs

have .standing lo seek a declaratory judgment in this case.

.Judicial Kcvicw of "Out of Order" Uulin}>

fhe 'fown contends ihal the Town .Moderator's delermination lhai a nmiion by a town

meeting member to reduce the CPC's recommended appropriation is oul of order is a procedural

ruling which is immune lo judicial review. Pursuant lo Chapter 3'). ^ 1.^, ihe duties of a Town

Mnderator are lo preside over and regulate town meetings, deeido all cjueslions of order, and make

public declaration of all vote.s. (j.l.. c. 39. Jj 15.' Section 17 provides:

No person shall address a lown meeiing without leave of the
moderator, and all persons shall, at the requesi of the moderator, be
silent. If a person, after warning from ihe moderator, persists in
disorderly behavior, the moderator ma\ order him lo withdraw i'rom

'Section 15 al.so authorizes a lown lo pa^s b\-la\\i> regulating ihe proceedings at tov.n
meetings. G.L. c. 39, § 15.

8
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the meeting, and, if he does not withdraw, may order a constable or
anyotherperson to remo\e himand confinchim in some convenicnl
place until the meeting is adjourned.

The office of moderator is an ancicnt one. and its powers are c.Ktensive. Osdcii v. Sclccimen of

rreetown. 258 Mass. 139,141 H 927V See also Cumin v. Ecrcmont. 510 F.3d 24.31 (1st Cir. 20071.

ccrt. den., 554 U.S. 903 (2008) (recognizing that measure of di.scretion is inherent in role of

moderaior). The moderator has the authority to decido all questions of order, and his good faith

judgment on procedural matters, even if mi.staken, is not subject to review by the court. MacKeen

V. Canton. 379 Mass. 514, 517 (1980) (showing of bad faith is required to challenge modermor's

procedural decision): DoL»tjett v. Hooper. 306 Mass. 129. 133 (1940) (moderaior not liable lor

refusing to lot citizen speak and requiring him to sit do\\n and be silent or be renioved from

meeting): ViIlaue Houses. Inc. v. Kingston,2010 Muss. App. l.-npub. l.CXIS 941 at * 4 (Rule 1;28).

rev. den., 458 Mas.*;. 1106 (2010) (whether moderator followed proper voting procedures at town

meeting is not reviewable absent evidence of bad faith).

.Arguably, theTown Moderatorwas simplyacting piirMiani to 'fown Meeting Rule 10.u hich

authorizes him to prohibit amendments. motitui.s. and debate Jeiermined lo be "beycmd the SLupe"

of ihe articles on the warrant. The warrant must sufficienily appri.v \ oiors ol'tlie nainre ('I'lhe

subjccls U) be brought before the town meeiing. See Rlumguisi v. .Arlington. 338 .Vlass. 594. 598

(1959). lK>wcvcr, the warrant need not "contain an accurate forecast of ihe precise action which

the meeiing will take upon those subjects." nurlinnion v. Dunn. 18 Vlass. 216. 219, ceri. don.. 326

l.'.S. 739 (1945). An article in a warrant is a mere ab>lract of the proposition lo be laid before the

\ oiers. and matters incidental to and conneciedu ith tiiosepropositions are proper for consideration

and action by ihe town meeting. Tuckerman \. Movnihan. 282 .\la.ss. 562. 565 (1933); l la\en v.
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Lowe! I. 46 Mass. 35.41 (1842); Wolf v. Mansfield. 67 Mass. .App. Ct. 56, 59, rev. den.. 442 Mass.

1113 (2006). Here, a proposal lo appropriaie a reduced dollar amount from the community

preservation fund locreate the South River Greenway Park would not bebeyond the scope ofArticle

9 as .stated in the warrant. Cf. 5 Ops. Mass. Atn\ Gen. 519 0920) (where warrant proposed

approprialion of S3,000 for specific purpo.se, vote to appropriate S7,500 for same purpose was

beyond scope of warrantand invalid). Accordingly, theTown Moderator's decision in this matter

is noi a proper procedural ruling under Town Meeting Rule 10.

In the view of this Court, tlie deierniination ihiii ihc lown meeting cannot ctMisidcr an

appropriation less than the full amount recommended by ihe CI'C is not merely a ruling on a

question of procedure. Rather, it is a substantive ruling which depends on interpretation of the

Sec lillis v. Board ofSelectmen of Darnstable. 361 Ma.s.s. 794, 799-800 (1972) (moderator's

ruling that article on warrant was out of order because town mceiing could not vole lo amend

personnel bylaw lo increase police salary where pi>lice were go\'crned by collective bargaining

agreemenl was substanti\ o. not procedural i; Blomoui.<i v. Arlinmon.338 Mass, at 598 (moderator's

determination thai vote to amend by-law was invalid for lack of majorityofentire membership was

matter ofsubstance, noi procedure): Carierv. Douulas. 2001 Vlas^. Super. IJ-.XIS 27 mi *8-9 (Kjiilor.

.1.) (moderator's decision to allow vote on motion ihat arguably violated G.I.. c. 39. ^ 10 invoked

subslanlive law, noi mere prlK•cdurc '̂' A moderaior's rulingun a subsianiive issueoflaw is .subjeel

'Indeed, the fown Moderator's ariieulaied rationale i'or deeming the moiit)n to be out of
order is that the reduecd e.xpenditure has not Hrsi been reviewed and approved by the Cl'C as
required by the C'Py\.

'̂ 'fhis Couri rejects the Town's argument, rehing on a pa.ssage from Toun X/cctitin Time.
that it is a procedural matter when a moderator rules that a motion is out of order because he is
aware that mandatory conditions precedent lo the motion haw not been met. See Mas.';achuseiis
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10jikiicial ro\'icvv. Cronin v. '{'ewksburv'. 40i Mass. 537.540 (1988): MacKeen v.Canton. 379Mass,

ai 517; Blomauisl v. Arlingion. 338 Mass, ai 598-599. Accordingly, this Couri may review ihe

validity of the Town Moderator's detennination without usurping his role of deciding points of

order.

Violation ofStiitc oiul Local Law

Tlic Town contends that a motion by a town meeting member vvhich seeks to reduce the

Limountol'an appropriation reeommcnded by theCPCviolates boththeCPAandtheTown's cu.sK^m

and practice. The CPA authorizescities and towns ai their local option to vote to authorize up to

a 3%surcharge on property ta.\ bills to fund housing. hisli)ric prc.servution. and land conserx uiion

u.ses. See (j.L. c. 44IJ. 3. See al.>() Seideman v. Newinn. 452 Mass. 472, 473 (2008) (adoption of

CPA allows town to limitgrowth byphysically limiting amount ofland available lor development).

Section 5 ol'lhe CPAis entitled."Community Preservation Comniittec"and requires a city or town

which accepts the CPA to establish a CPC with not fewer than Ihe nor more than nine members,

(i.l.. c.4413. vj 5(a). Section 5 requires that theCPC include one menUx-r fromeachof the follow ing

municipal entities: theconservation conmiis.si.>n. ihehisioricnl commission. Ihe planning board, the

board of park commissioners, and the housing authori ty. Id.

In addition, Section 5 of the CPA establi.>hes the duties of the CPC. requiring it to .suid\ the

.Moderators Association. Town Mcf/iing 'finw: .1 Uumibook itj PcnliuniL'iUiiry Law 25. at 64-65
t3d ed. 2001)(givingexample of planning board's failure to hold G.L. e. 40.^. § 5 public heariny
before town meeting consideration of zoning articles). Notably. Rule 1of the Tow n Meeting
Rules, which sets forth a hierarchyof sources ofauthorit)- go\ erning the conduct of the tow n
meeting, lists Town Mceiin^ Time last. That publication cannot trump Supreme.fudicial Court
precedent with respect to the distinction between procedural and substantive matters.

11
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needs, possibiiiiies and resources ofihe town regarding communily preserv ation, consult with other

existing town entities, and hold one or more public hearings as pan of its studies. G.J .. c. 4-lB.

5(bj{ I ). Section 5 further provides:

The [CPC]shall make recommendations to the legislative bodyfor
the acquisition, creation and preservation of open spacc; for Ihe
acquisition, preservation, rehabilitation and restoration of historic
resources; for the acquisition, creation, preservation, rehabilitation,
and resloralion of land for recreational use; for the acquisition,
creation, preservation and support of community housing; and for
rehabilitation or restoration of open .space and communily housing
that is acquired or created as provided in this section: provided,
however, that funds e.\pcndcd pursuant lo this chapter shall not be
used for maintenance.

CJ.l.. c. 44B, § 5(b)(2). Section 5 thenprovidesthat theCPC."s recommendations shall include ihcir

aniicipaied co.sis. G.l,. c. 4413. $ 5(c). From ihi.*; statutory .schcme of "di.«:iinclivc Ci\^

appropriations." the Town draws an implied requirement ihai any lown meeting vote on a Cl'C.".s

recommended e.xpenditure beallor nothing, becauseanyreduction in theamount ol lhe e.spendilure

was not llrsi recommended and approved by the CPC. Thi.s Court disagrees.

Section 5(d) of the CPA provides:

After receiving recommendations from ihc |CPC|. Ihe legislalivo
bodyshall uike.such Jteiion andappnn osuch appropriation.-^ IVom the
Communily Preservation Fund as i^ei Ibrih in .section 7. and such
additional non-Community Preser\alii>n fund appropriations as ii
deems appropriate to carry out the recommendaiions of the |CPC|.

G.L. c. 44r3. $ 5(d). While the CP.'\ prohibits a town from appropriating community pre.^icrvaiion

funds without a prior CPC recommendation, nothing in ^ 5(d) restricts town meeting action in ihe

exact dollar amount recommentled by the CPC.

Indeed. DOR has interpreted the Ci\-\ as permiuing local legislative bodies to appropriate

12
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a lesser amounl. DOIl has promuigaicd a reculaiion explaining iisuse ofpublic written statements

toexplain itsofficial positions on various matters. See.830 Code Mass. Regs. § 62C.00. One type

of public wrilten statement employed by DOR is the Infomiaiional Guideline Release ("IGR ).

which is issued "by [DOR]"s Division of Local Sen ices under theauthority of M.G.L. c. 58, on

matters pertaining to assessment. cla.ssiflcation, and administration of local taxes and municipal

Unancc." 830 Code Mass. Regs. § 62C.3.i(8)(b). The purposes of an IGR arc "to inform |DOR]

pcrsonncr. city, town, county and district officers, and the public of [DOR] policy and practice,

thereby promoting the unifonnapplication of Massachu.sctis tax lawsby [DORl anda.ssisting local

ofllcials and taxpayers in comph ing with the Massachusetts tax laws." 830 Code Mass. Regs,

6:C.3.1l8)(c).

In December of 2000. DOR's Properly Tax Bureau is.sued an IGR about the Commuiiiiy

Prcservaiion l-und, IGR No.00-209. which states: "This Informaiional Guideline Relea.se (IGR)

explains lo localofficials the procedures and requirements Jbrestablishing a special liind lhai may

beappropriated andspentforcertainopenspace, historic resource andaffordablehousing purposes."

.Section VI.1) of the IGR describes the role of the ("PC as follows:

TheComnuiniiy Preservation Comniitlee isresponsible forevaluating
the community pre.servation needs of the city or town and making
recommendations to the community's legislative body as parl of ihe
annual budget process. . Its role is anakigi)us to ihai of a capital
planning committee in developing a mulii-> ear capital improvemeni
plan for a comnuiniiy and preseniing an annual capital budgel to ils
legislative body.

Section \T.D.2 of IGR No. IK)-200 states in relevant pan: "l-.ach year the commiitee must nuike

recommendations to the lcgislati\e body for iiinding comnuiniiy preservation acquisitions and

initiatives." Section VI.D.3 stales: "'fhroughoui the year, the commiiiec may make additional
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recommendations onacquisitions and initiatives to theextent funds areavailable to support them."

Finally. Section V1.D.4, entitled. "Legislative Body .Action on Recommendations/" stales:

The legislative bodymay make appropriations from or reservations
ofcommunitypreservation funds in the amount rccommcndcd by
(he committcc or it may rcducc or rcjcct any rccommcndcd
amount.. .The legislative bodymaynot increase any recommended
appropriation or reservation, however. In addition, it may noi
appropriate or reserve any fund monies onitsowninitiative without
a prior recommendation by the committcc.

(emphasis added). Pursuant to DOR's regulation, an IGR"states the ofllcial position of [DOR |

. .. IDOR] and city, town, county and district ofHcers will ibllow [an IGKj unless and until it is

revoked or modillcd...." 830 Code Mass. Regs. 62C.3.l(8)(d).

Guidelines issued by an agencyare entitled to substantial defercnee. although they do not

cany the force of law in the samemanner as regulations promulgated under Chapter 30A.Golchin

v. Libcriv iV1ut. Ins. Co..460 Mass. 222.227 (2011Global NAPs. hie, v. .Awi.s/.us. 457 Mass. 4iS9.

496-497 (2010). IGR No. 00-209 represents DOR's intL-ipretation of the CPA and is persuasive

authority entitledtodcfcrence.SeeCilobal NAPs. Inc. v..Awi.szus. 457 .Ma.ss. at 497. Cf.G.I..c.44B.

^ 17 (authorizing commi.ssionerofrevenue topromulgate rules andregulations toeffectthe purposes

i)f the CIV\). The KjR bolsters this C.'oun's conclusion that notliing in Chapter 441.5 e.xpre.s.ses a

legislulive intent to make action on a CPC reccunniendaiion an all or nothing proposition. 1he fact

thai the town meeting's reduction of a recommended appropriation may. as a practical matter,

destroythe viabilityof a particularproject isof noconsecjuence, as the town meeting is free to rejcct

a proposedprojcct in the llrst instance. Cf Younti v. Wesinort.302 Mass. 597. 599 (1939) (purpi).se

of llnance eommitlee appointed pursuant to G.f.. c. 3S). vj 16 is to enable citizens to asucruiin

necessity of contemplated e.xpendiiurc of funds, and to provide assistance in form ol" report by
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commiuee which invesiigaied and studied mauer so thai citizens can vole inielligenily ai town

meeting, bincommillee is advisory only and citizens are noi required toadoptitsrecommendaiions).

Accordingly, the Town is incorrect that the town meeting is prohibited by the CPA from

appropriating less than the full expenditure recommended by the CPC.

Kor does the reduction of the CPC's recommended appropriation violate the Town's

B\ Lav\s. Arlicle 78 ofthe Town ofMarshlleld General ByLaws is virtually identical lo G.I.. c. -MB.

5(b)f2) in describing the duties of the CPC, bul is silent on ihe role of the town meeting. Cf. G.L.

c. 4-lB, § 5(d). Nothing in Article 78 mandates the all or nothing approach taken by ihe Town.

Moreover, Article 56 ofthe Byl..a\\sisentitled,"Capital Budget." Seclii)n 1requires esiabli.shmoni

of a Cnpiial Budget Committee lo assist and advise ihe fown on annual capital prqjeci

appropriations. Section 6 of .Article 56 provides:

No request for funding of a capital projcci shall appear on the Town
Meeting Warrant e.\cept in a Capiial Budget Article that has been
developed in accordance withSectiuns 2 through 5 above; provided.
howe\cr that nothing herein shall inierfere with ihc right of an}'
citi/en. deparimenl, boardorcommilleelo.seek lo modify an\ (.'apilal
Budget Arlicle at 'fown Meeting or phiee pclilion articles on ihe
warrant consisient wiih the Rules of Town .Vleciing and consisienl
with the requirements of ihe .Massaehuseiis General Laws.

Tlie Byl.aws ihus acknowledge the righi ofthe town meeting to modifv a proposed appropriation in

the coiiie.vi of ihe capital budget." .'\s noted by DOR in .Seciion V'l.O tif ICR N'o.00-20y. the r(»lc of

the CPC is "analogous lo thai ofa capital planningcommiuee." .Aceordinglx", permitting a member

ol'i(>wn meeting to propDse a reduction in the amouni ofa CPC recommended appropriaiion does

•Similarly, Rule 12 of the Town Meeting Rules appears Co coniemplaie amendments lo
appropriaiion articles, slating lhat "[cjonsideraiion of differing dollar amounts lo be appropriaietl
.shall be voted on in descending order, ihe largest number llrsi, until an amount gains approval."
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nol run afoul of the Town's ByLaws.

This Court acknowledges thai the Town .Vloderaior, on the advice of town counsel, hns

cusiomarily and consisicnily disallowed motions to rcduce CPC recommended appropriutions,

requiring anall or nothing vore on CPA proposals. The Town places great emphasis on this local

tradition. However, where the determination that such a motion is "out of order'* is based on an

erroneous interpretation of a statestatute,local tradition cannotprevail. Cf. MacKeen v.Canton. 379

.Ma.ss. at 520 (local tradition entitled lo greatweight indetermining scope of local bylawgoverning

rules or debate at lown meeting). The Town i.s free to amend iis 'I'own Meeting Kules and.br

ByLaws to require that the lown meeting vote on theCPC's recommendation on an all or nothing

basis.
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ORDER FOR JUDGMENT

For Iheforegoing reasons, it is hereby ORDERED thai Defendanis's Motion ForJudgment

On The Pleadings/Summary Judgment is DENTED and ihe PlaintilTs's Motion For Judgment On

The Pleadings/Summan' Judgment is ALLOWED.

It is hereby DECLARED and ADJUDGED that the Town Moderator cannot rule "out of

order" aproposed motion from thefloor ofthe town meeting toappropriate communiiy prcser\aiion

funds in an amount less than the dollar amount recommcndcd by the Communiiy Preservation

Committee.

DATED: August 2013
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