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Wetlands Protection Act
—’—- No person shall

any (resource area) without
filing written notice including such plans
as may be necessary to describe such
proposed activity and its effect on the
environment and without receiving and
complying with an order of conditions

and provided all appeal periods have
elapsed.






Public Interests Protected by the Act

= Protects
| — Public and Private Water Supply —

} — Groundwater Supply
— Fisheries
— Wildlife Habitat —
— Land Containing Shellfish

= Prevents
— Pollution
— Storm Damage

m Controls
— Floods =




Where Does It Apply?

,'-_Inland Wetland Resource Areas

m Buffer Zones to certain Wetland
Resource Areas

m Coastal Wetland
Resource areas



Inland Wetland
Resource Areas

+_

1. Bank
2. Bordering Vegetated Wetlands (BVW)

3. Land Under Water Bodies and
Waterways

4. Land Subject to Flooding (Bordering and
Isolated Areas)

5. Riverfront Area



Coastal Resource Areas

‘ Land Under Ocean

Designated Port Areas
Coastal Beaches
Coastal Dunes

Barrier Beaches
Coastal Banks

Rocky Intertidal Shores
Salt Marshes

Land Under Salt Ponds

Land Containing
Shellfish

Banks of/Land Under
Anadramous/
Catadramous Fish Run



Buffer Zone = 100 feet from:

i- Inland
Wetlands

— Bank
— BVW




I knew that!

—!—-'Area subject to protection = Any resource area
m Area Subject to Jurisdiction=
Buffer zone — Not a
resource area but Is still
an area subject to review by
the conservation commission
(and MassDEP)



Bordering Vegetated
Wetlands

! Bo_undary of BVW Lline:

50% or More of Wetland
Indicator Plants

Wetland Hydrology is
Present
Other Indicators of

Hydrology
e.g. Hydric Soils
http://www.mass.gov/dep/water/laws/policies.htm#wetlguid

http://www.buzzardsbay.org/wetlands-delineation.htm



Red Maple — Facultative
tree, grows in either
wetland or upland but
Is considered a wetland
indicator species. The
stems of this tree give it
its name with their red
hue. The leaves are
opposite with usually 3
lobes that have very
serrated edges. Red
maples grow either
singly or in clumps.




A dark
surface layer
Indicating a
possible
wetland soil.



Standing Water

Water stained leaves






' : Along a “"River”

= Is a heavily regulated Resource Area...  a Buffer
Zone

m Extends 200 feet from Mean Annual High Water
Line



Streams: Perennial or Intermittent?
USGS Topographic maps



_’_

m USGS Topographic Maps

s NHESP Priority and Estmated
Habitat online and maps

m http://www.google/maps
m http://www.bing.com/maps
m A consultant may need to be hired

m Check with the conservation
commission



If you don’t have a
dedicated GIS program

m http://Www.0qis.org/



http://www.qgis.org/

My Community



Resource Areas?



The Wetlands Permitting
Process



What is the Permitting
Process?

. = Permit requests are made to municipal
Conservation Commissions and DEP

= Municipal Conservation Commission
ISsues decisions on the permit
reguests

m Appeals made to Conservation
Commission decisions are submitted to
DEP



What are the typical documents
an applicant submits to a
‘F' Conservation Commission?

m Form 1 — Request for Determination of
Applicability

m Cost — Legal Notice, maybe a local fee under a bylaw/ordinance

m  Have meeting and issue a Determination within 21 days of receipt of
the RDA by the Commission

m Form 3 — Notice of Intent

m Cost — Legal Notice, Abutter Notification, Filing Fee and maybe a
local fee under a bylaw/ordinance, Recording Fee at the Registry of
Deeds for recording an Order of Conditions

m Have hearing within 21 days of receipt of the DEP File Number.
Hearings can be continued with consent of both parties




Trail Maintenance or
Improvement

. = Work In the buffer zone or resource area?

If the buffer zone (or resource area), you
can submit an RDA. If in a resource area (or
buffer), and the work will remove, fill,
dredge or alter the resource area, then an
NOI Is required.

m Check with the conservation commission,
local bylaws/ordinances sometimes require
an NOI for work in the buffer zone
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Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

City'T
WPA Form 1- Request for Determination of Applicability
| Massachusetts Weatiands Protection Act M.G.L. c. 131, §40

A. General Information

Appicant:
Name = EMNil Addes

TAiding Address

CrTown Siale T Coaw

Thore Nunbes - Faue Number (f appicabie}

etermination [ "
of Applicability

Comact Name - Fail Addess
Muding Addross
Stte Zp Code

Prcos Smrber Fax Number (f anoln.ii:&nl

B. Determinations

1

310 CMR
10.05(3)

wpwhorn

| request the . make the following determination{s}. Check any that apply
Corearvalion Commission

[[] a whether the area depicted on plan(s) and/or mapis) refaranced below is an arsa subject to
jurtsdiction of tha Wetlands Protection Act

[ b whether the boundaries of rescurce areals) depicted on plan(s) andior magxs) referenced
below are accurately delineated

[[] c. whethear the work depicted on planis) referanced below is subject to the Wetiands Protection Act
[ d. whethar the area andfor work depicied on plan(s) referenced below is subject to the jurisdiction
of any municipal wotlands ordinance or bylaw ol
Name of Muricipaily

[[] & whether the following scope of alternatives is adequats for work In the Riverfront Area as
depicted on referanced plan(s).




Form 1: Request for
- Determination of Applicability

"‘The Commission should only issue a determination in
' response to what is asked on the Form 1 by the applicant.

[] a. whether the area depicted on plan(s) and/or map(s) referenced below is an area subject to
jurisdiction of the Wetlands Protection Act.

a

- b. whether the boundaries of resource area(s) depicted on plan(s) and/or map(s) referenced
below are accurately delineated.

[ c. whether the work depicted on plan{s) referenced below is subject to the Wetlands Protection Act.

[] d. whether the area and/or work depicted on plan(s) referenced below is subject to the jurisdiction
of any municipal wetlands ordinance or bylaw of:

Name of Municipality

[] e. whether the following scope of alternatives is adequate for work in the Riverfront Area as
depicted on referenced plan(s).










If you can demonstrate that proposed work in a
Buffer Zone will not the adjoining Resource
Area, then you can proceed under a negative
Determination of Applicabllity if that is how the
commission votes

Many activities that are not otherwise exempt can
still qualify for a negative Determination if designed
carefully

Use of project phasing, time-of-year considerations,
and appropriate best management practices can
often be helpful in arguing for a negative
Determination



Now what?

' = The Conservation Commission issues a Form
2, a Determination of Applicability.

= If negative,
work can
proceed
If positive, an
NOIN[S
required



orm 3: Notice of Intent

A Notice of Intent is required for any
activity that will remove, fill, dredge
or alter any resource area.

Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands TasDEF Fietiomoe

WPA Form 3 - Notice of Intent
Massachusetts Wetlands Protection ActM.G L. c. 131, §40

Praovided by MassDEF:

Document Transaction Mumber

A. General Information
Project Location (Note: electronic filers will click on button to locate project site):
‘a. Street Address | . City/Town
Latitude and Longitude: I Latiude
Applicant:
‘a FirstName | 'b.LastMame
on
Address
ity Town

. Phone Number i. Fax Number j. Email Address

Property owner (required if different from applicant): O Check if more than one owner

a. FirstName b. Last Mame




Notice of Intent Application Process
/ —

NHESP review and
comments issued within
30 days if within their

DEP review and
issuance of file number
within 21 days of

Conservation Commission

holds public hearing
e Within 21 days of receipt
of file number from DEP

receipt of NOI jurisdiction

Acquires /
Information to

determine
compliance with
the regulations

Issue Order of Conditions

/ Compliance with Performance
Standards)
If Appealed to DEP

! If no appeal, may start work
Superseding Order of Conditions after ten business days




File NOI/Permit Application if:

— Work Will Resource Area(s)
Filing Fees/Forms

Plans:

— USGS Locus map

— Site Plans and Calculations

— Title 5 Compliance

Burden is upon the to demonstrate compliance with all
regulations

Abutters Notified

If Rare/Endangered Species Present --Send NOI to MA Natural
Heritage and Endangered Species Program (MA NHESP)



310 CMR 10.53(6)

‘ = Notwithstanding the provisions of 310 CMR 10.58,
the issuing authority may issue an Order of
Conditions for the construction, rehabilitation, and
maintenance of footpaths, bikepaths, and other
pedestrian or nonmotorized vehicle access to or
along riverfront areas but outside other resource
areas, provided that adverse impacts from the work
are minimized and that the design specifications are
commensurate with the projected use and are
compatible with the character of the riverfront area.
Generally, the width of the access shall not exceed
ten feet of pavement, except within an area that is
already altered (e.g., railroad beds within rights of
way). Access shall not be located in vernal pools or
fenced in a manner which would impede the
movement of wildlife.



Activities Within Buffer Zone

Any activity, other than minor activities, proposed

or undertaken within 100 feet of an area specified
in 310 CMR 10.02(1)(a) which, in the judgment of
the Issuing authority, will a/ter an Area Subject to

Protection Is subject to regulation and requires the
filing of a Notice of Intent.




Form 5:
Order of
Conditions

310 CMR 10.05(6)

When filing
out formrs oo
e computer
use only the
Eb ke 1o
move your
CUMor - o nol
use the retum
key.

1

=X

Massachusetts Department of Environmental Protection
Bureau of Resource Protection - Wetlands

WPA Form 5 - Order of Conditions
Massachusetts Wetlands Protection Act M.G.L, ¢c. 131, §40

MassDEP Fee Number

A. General Information

' F’C"I Consarvation \,0"!‘-159‘7;!
2. This Issusnce s for (check ona): o. [ Crder of Conditions b [J Amended Order of Candions

3 To:  Applcant:

8. First Name

rl)lnhlnm

d Malng Addess

o CtwTown 1. Sistn

4. Property Owner (£ dfferent from applicant):

o Frest Nome b, Last Name
© Organlzation

d. Mafing Address

# ClyTown

Project Location;

2. Street Address

T Asmessory MapP st Nunbes

Latitude and Longrtude, if known: o Laiaade T Leoghuds

Property recorced at the Regisiry of Deeds for (attach additional informalion if more than one parcel):
n Gounty - - 0 Carsfcatn Number (F fagh e lind)

© Book d F,&

Dates: & Dato Notce of meerk Fled b. Dme Public Hooing Closed ¢ Dale of issuance
Final Appraved Plans and Qther Documents (attach addional plan or document references as
needed)

». Flan Tde
h Preganed By
o. Firal Revison Dane

1. Aadisosal Flar or Document Tite

wpaloreiaoc « e ATV0




'm The permit which governs work by conditioning it

Almost always requires sedimentation and erosion
| controls

m Often requires environmental mitigation

m If an Order of Conditions is issued for a project you
are working on, you and your employees are required
to familiarize yourself with its conditions and comply
with them



Form 5: Order of Conditions

- ' The Order must be issued within 21 days from the
closing of the public hearing.

- If the conservation commission finds that the
Information submitted by the applicant is not
sufficient to describe the site, the work or the
effect of the work on the Iinterests identified in
M.G.L. c. 131, 8§ 40, it may issue an Order
prohibiting the work. The Order shall specify
the information which Is lacking and why it Is
necessary.



Potential Other Permits

- US Army Corps of Engineers

- Natural Heritage and Endangered
Species Program (NHESP)

- National Park Service - Wild and
Scenic Rivers

- MassDEP (401 Water Quality
Certificate)



WHAT MAKES A STREAM
JURISDICTIONAL?

. = Stream means a body of running Water,
Including brooks and creeks, which moves In
a definite channel in the ground due to a
hydraulic gradient

m Such a body of running water which does
not flow throughout the year (/.e., which is
Intermittent) Is a stream except for that
portion upgradient of all bogs, swamps, wet
meadows and marshes.






Channel w/ gradient-
derived flow










Thou shalt not impair a wetland
(functions and values)







Helical Piers















MASSACHUSETTS RIVER
AND STREAM CROSSING
STANDARDS



Both MassDEP and the US Army Corps of
Engineers have authority to regulate stream
crossings.













Stream Crossing Standards




- = Maintenance of lawfully located
structures, roads, clearings,

landscaping, in its existing condition

m Cannot be In other Resource Areas or
their Buffer Zones



Exemptions?

Applies only to work in the buffer zone or

‘ Riverfront area.

m \/ISta Pruning — You are creating a specific
window In the vegetation. Only applies if the
activity is located more than 50 feet from the mean
annual high water line within a riverfront area or

from bordering vegetated wetland, whichever is
farther.

il Pruning of landscaped areas is not subject to
jurisdiction

m Plantings of native species of trees, shrubs, or
groundcover, but excluding turf lawns



Selective thinning of
tree branches or
understory shrubs to
establish a

specific "window" to
improve visibility,
located at least 50
feet from the River or
from wetlands. It
does not include the
cutting of trees which
would reduce the leaf
canopy to less than
90% of the existing
crown cover and
does not include the
mowing or removal of
understory brush.






Planning Tralls... before
permitting

—'F- If wetlands can be avoided, all the
better!
m But that'’s often not possible.
m Are there other wetland trails in town?

= \What type of permitting was done,
how did It go?
— Learn from others



Working with
- Conservation Commissions

- Commissions like ‘good” projects
= Improve wetlands
m Provide educational opportunities
m Appropriate public
access and
Recreation
Improve wetlands
m Open Process



Plan Ahead

- m Do Contact Commissions early

m Do Offer site visits before applications
are filed

Photo: BLM.gov



Plan Ahead Some More

- = Budgeting: set-aside funds for
wetlands consultants

m Don’t wait until designs and plans are
finalized to contact the Commission



What about these local
Wetlands Bylaws?

|
'm Ask!

— |If consultants are on board, make sure they
are aware

— Can change delineation and plans for
mitigation

— Some bylaws online at
WWW. maccweb.org/resources_bylaw_list.html



http://www.maccweb.org/resources_bylaw_list.html

What about these local
Wetlands Bylaws?

m Local bylaws have performance
standards, just like the WPA

— These must also be addressed in plans and
applications

— Read through the bylaw to see If your trall
meets local standards.

— Prepare a bullet-point sheet that shows how




Local Wetlands Bylaws
| Might Have...

| Additional fees
= For RDA
= |[n addition to local share for NOI
— Larger buffers

— Fewer exemptions

m A project that doesn’t need a state wetlands
permit could still require review and approval
under the local bylaw/ordinance!



They might also have

_’__ — Longer timelines

| R TAVYY,
= No need for connections
— More vernal pool protection
— Local forms

— 'No work” zones

m Sometimes exceptions for trails and linear
projects

m DEP has no jurisdiction.
— Must appeal in court

= (But of course you won't need to worry about
that!)



We're ready to file!

' s Site visits are done, Commission will
not be surprised?

m Make a checklist

m If possible have a complete
filing reviewed before
coplies are made



At the hearing

—!7i Powerpoints or large-scale plans
= Be organized
m Suggest conditions
m A few supporters can be helpful



http://www.mass.gov/eea/docs/eea/ohv/materials/ohv-pamphlet.pdf




Operating a snow or recreation vehicle in a manner that causes damage
to...wetlands or other waters of the Commonwealth...is




http://www.americanrivers.org/assets/pdfs/reports-and-publications/WhereRiversAreBorn1d811.pdf






