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COMMON\VEALTH OF MASSACHUSETTS.

SUFFOLK, SS. SUPERIOR COURT DEPARTMENT
C.A.NO.

New Ventures Associates, LLC,
Plainti,

v. COMPLAIT
AN PETITION FOR REVIW
PURUANT TO M.G.L. C. 30ADepartent of Environmental Protection'

and Northeast Regional Bureau of\Vaste
Prevention,

Defendants.

1. INTRODUCTION

Ths matter involves an appeal pmSUalit to M.G.L. c. 30A§14 filed on behalf of 
New

Ventues Associates, LLC ("Plaintiff or ''New Ventues") agaist the Deparent of

Environmental Protection (the "Deparent" or "Defendant") and its Norteast Regional Bureau

of Waste Prevention (the "Bureau") forthe improper issuance of a Decision by the Deparent

denying Plaintiffs berm construction design plan at the Crow Lane Landfill (the "Landfil") in

Newburort, Massachusetts. Plaintif requests that this Cour find that the Deparent's,

Decision was arbitrar and capricious, contained elTors of law and must be set aside. Plaintiff is

the owner of the Landfill and the Decision afects its propert rights. Plaintiff is aggreved by

the Decision and has no other recourse.

As grounds for ths appeal, Plaitiff states that 
the Deparent applied the incorrect

standard in denying Plaintiffs design in contravention of an agreed to Settlement Agreement

executed in 2009. The Decision was issued by the Deparment and is not supported by the facts

or the law.



II. PARTIES

1. Plaintiff, New Ventues Associates, LLC ("New Venhies"), is a Limted Liability

Corporation with an address of 87 Boston Street, Everett, Suffolk County, Massachusetts,'

duly organized under the laws of Massachusetts.

2. Defendant, Department of Environmental Protection, is a state agency established by

M.G.L, c. 2 lA which has the regulatory authority over activities pUlsuant to M.G.L.,

c.l 11, §l50A.

3. Defendant, Northeast Regional Bureau of Waste Prevention is an offce with the

Deparent of Environmental Protection that issued the Modified Conditional Approval

and Final Decision.

II. BACKGROUN

4. Tils matter involves the Plaintiffs closUle of the Crow Lane Landfill, a previously

inactive, unicensed landfill located at Crow Lane, Newburort, Massachusetts.

Plaitifs predecessor did not close the Landfill in accordance with the Deparent's

rues and reguations durg its ownership. The predecessor disposed of múncipal waste,

sludge and other materials though 1972.

5. Plaitiff pUlchased the Landfill in 2000, entered into an Admstrative Consent Order

("ACO") in 2003, agreed to a Preliar Injunction (the "2006 Order") with the

Deparent for tJe closure of tJe first half of the Landfill in October 2006, and entered

into a Settlement Agreement as a Final Judgment (the "2009 Judgment") for the closUle

of the remaing portion of the LandfiL.
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6. The 2009 Judgment established the terms ofthe closure, including the design of a port-ion

of the perieter berm. Portions of the per~eter berm have been constructed already.

7. Under the terms of the closure, New Ventues brought constrction and demolition debris

("C&D") materials to the Landfill to biîng it to its final grade and shape. No muncipal

waste was included in the closure. New Ventmes agreed to install a landfill gas

extraction system that collects the Landfill gas, pipes it to a series of treatment tanks to

reduce sulfu and 1hen discharges the g()s to an enclosed flare where it is combusted at

1600° Fahrenheit.

8. NewVentues has covered the C&D material with a geotextile fabric layer ard has

covered the geotextile layer with an impervious membrane. The membrane wil be

topped wi1h twelve (12") inches of soil and seeded later in 2010.

9. Under the terms of1he 2009 Judgment, New Ventues was required to submit its design

for the completion of the perieter berm to the Departentfor its review. The 2009

Judgment required New Ventures to (i) conduct field analysis of 
the composition of

portions of the existing berm; (ii) meet with the Deparent to discuss its findings;

(iii) submit a geotechncal report statig whether any modifcations were necessar for

the berm design; and (iv) submit a bemi modification plan with a safety factor of no less

than 1.30.
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10. In accordance with its requirements, New Ventues (i) conducted a field analysis, of the

existing berm; (ii) met with the Deparment to discuss its fidings; (iii) submitted a

geotechncal report; and (iv) submitted a bemi design "vill minor modifications with a

safety factor of not less than 1.30.

11. Defendant Department approved Plaintiffs geotechncal report. New Ventures'

geotechncal consultants submitted revisions to stabilize the perieter and to add rock fill

buttesses for additional support in one area.

12. The berm revision was limted to only one area of the eai1:en berm where wood chips

were found.

13 . New Ventues' consultants concluded that the design meets the agreed upon 1.3 0 safety

factor.

14. On or about October 6, 2009, Defendant issued a "Notice of Deficiency" allegig that

additional inormation was necessar from New Ventues to support its conclusions.

,15. The Notice of Deficiency did not dispute that the geotechncal plan met the safety factor

of 1.30.

16. The Notice of Deficiency did not allege that the purorted deficiencies resulted in a

design safety factor less than 1.30.
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17. The Notice of Deficiency demanded a response ìvith fifteen (15) days.

18. On October 22, 2009 New Ventues' consultants sent a follow up letter to Defendant

addressing the Defendant's' concems and recommending a monitorig plan to confn the

benn performance.

19. TIie Deparment of Environmental Protection issued a Decision on March 3, 2010

allegig that the berm design analysis did not justif a 1.30 safety factor based upon the

requirement of a monitoring plan.

20. The Decision was sent by certified mail dated March 3,2010 and received on March 4,

2010.

21. It is tbis Decision that is appealed.

22. Plaintiff had presented substantial evidence that its berm design meets the 1.30 safety

factor and should have been approved.

23. The Defendant Deparent commtted error in issuing a Denial of the berm modication.

24. Plaintiffs response to the Deparent demonstrates compliance with the 2009 Judgment.
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25. The Deparment to present e'\/idenc~ that the New Veiifues' berr design does not

meet the 1.30 safety factor.

COUN 1
Error of Law; 30A Appeal

26. Plaintiff hereby incorporates and realleges the facts and statements contained in

paragraphs 1-25, above.

27. The Deparment and the Plaintiff have an agreed upon safety factor of 1.30 in the 2009

Jùdgment.

28. New Ventues submitted expert opinon that its design mcets the agreed upon safety

factor of 1.30.

29. There was no legal basis for the Depamnent to deny the berm design that meets the 1.30

safety factor.

30. The Departent's Decision incorrectly alleges that the berm analysis was deficient.

31. The Deparment's decision is contrar to the requirements of the 2009 Judgment.

32. The Decision is excessive and without substantial evidence that Plaintiffs design does

not meet the 1.30 safety stadard.

COUNT II
Denial of Due Pròcess ,

33. llaitifhereby incorporates and realleges the facts and statements contained in

paragraphs 1-32, above.
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34. Plaírtìff ís entìtled to due process to challenge the Decísion. Absent an appeal, Plaintíff

has no remedy to address the Department's actions.

35. Plaitiff has a propert right and is entitled to a hearing.

COUNTID
Declaratory Relief per M.G.L., c. 231,.§

36. Plaintiff hereby incorporates and realleges the facts and statements contained in

paragraphs 1 -35, above.

37. Plaintiffhereby states that there is an actual controversy between the paries as to the

interpretation of the 2009 Judgment language and the right of the Deparent to deny the

berm design when Plaintiffs' consultants state that it meets the Safety Standard of 1.30.

38. Plaitiff requests that ths Cour declare the right of Plaintiff to challenge this arbitrar

Decision and declare that under the terms of the 2009 Judgment, that Plaitiff has met its

obligations and presented a berm modification that meets the 1.30 standard.

RELIEF SOUGHT

'1. Plaintiff hereby requests that the Cour order the Deparent to rescind the Decision and

find that the design meets the safety stadard.

2. Plaintiff requests that the Cour find that the Deparent's Decision was arbitrar and

capricious, an error of law and is not supported by substantial evidence.

3. Plaintiff requests such other relief at law or in equity as the Cour may alow.
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Dated: April 2, 2010

H:\1bbeaul~ Wiliam\2010 NVLC\Appcal- 30A Complaint 01~OI-IO,doc

Respectflly Submitted,

New Ventures Associates,LLC
By Its Attorney,

,ichard A. Nylen, Jf.
BBO#375280
Lynch, DeSimone & Nylen, LLP
12 Post Office Square, Suite 600
Boston, MA 02109
(617) 348-4500
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