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RECOMMENDED FINAL DECISION
Robert Chatwood (“the Petitioner”) has appealed the Unilateral Administrative Order (“UAO”) issued on or about February 14, 2011 by the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “Department”).  The UAO was issued under the Wetlands Protection Act (the “Act”), G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  The UAO generally orders Mr. Chatwood to cease and desist from altering alleged wetlands resource areas, Bordering Vegetated Wetland (“BVW”) and Intermittent Stream, on property he owns at 654R Essex Avenue, Gloucester (“Property”).     

The Department has filed a Motion to Dismiss (“Motion to Dismiss”) this appeal based upon Mr. Chatwood’s failure to comply with a number of orders that I issued and to appear at a Pre-Screening/Hearing Conference.  Mr. Chatwood has not filed an opposition to the Motion to Dismiss.  I recommend that MassDEP’s Commissioner issue a Final Decision allowing the Motion to Dismiss and dismissing the appeal based upon Mr. Chatwood’s failure to: (1) oppose the motion to dismiss, (2) comply with orders and the Rules of Adjudicatory Proceeding, 310 CMR 1.01, and file documents as required, (3) meet the time limits established by orders, and (4) prosecute the appeal in accordance with the rules and orders.  See 310 CMR 1.01(3)(e), 1.01(5)6, 1.01(10), 1.01(11)(b), and 1.01(11)(d).  Mr. Chatwood has been given multiple opportunities to establish good cause for his repeated noncompliance, but none has been provided.  Instead, his responses demonstrate an unwillingness to prosecute the appeal in accord with the Rules of Adjudicatory Proceeding and orders and schedules issued by me.  Given the pattern of conduct, the absence of good cause, and the nature of the order being appealed (a cease and desist UAO), dismissal is appropriate.  
BACKGROUND
The UAO issued to Mr. Chatwood orders him to cease and desist from altering BVW and an intermittent stream on the Property.  In particular, the UAO alleges in pertinent part the following
:

1. On May 21, 2010, MassDEP issued a Superseding Order of Conditions (file No. 28-2025) (“SOC”), allowing the demolition of a collapsed structure and limited clearing of vegetation at the Property.  UAO, §II. ¶ 4.A.

2. Mr. Chatwood violated the SOC and the Act and Regulations by moving boulders in a stream and digging a ditch in the stream.  UAO, §II. ¶ 4.C and 4.E.

3.  Mr. Chatwood violated the SOC and the Act and Regulations by cutting trees within BVW.  UAO, §II. ¶ 4.D and 4.E.

4. Mr. Chatwood violated the SOC and the Act and Regulations by using a backhoe to remove vegetation within BVW.  UAO, §II. ¶ 4.D and 4.E.
5. Mr. Chatwood violated the SOC and the Act and Regulations by depositing cut trees and vegetation (slash) and fencing materials within BVW.  UAO, §II. ¶ 4.E.

When he appealed the UAO, Mr. Chatwood filed a brief and ambiguous Notice of Claim.  Although it is quite difficult to discern the grounds for Mr. Chatwood’s appeal, it appears that he generally disputed the allegations, claiming that he was either authorized to perform the alterations or his actions of altering BVW and the stream are not unlawful under the Act and Wetlands Regulations.  
DISCUSSION
I am persuaded by the Department’s Motion to Dismiss.  There are a number of legal bases for dismissal of this appeal.  

An appeal may be dismissed as a sanction when “a party fails to file documents as required, . . . comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; . . . demonstrates an intention to delay the proceeding or a resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01 . . .”  310 CMR 1.01(10) and (11)(d)1; see Matter of Tucard, LLC, Docket No. 2009-076, Recommended Final Decision (September 2, 2010), adopted by Final Decision (September 28, 2010); Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).  In addition, the adjudicatory rules require that “[p]arties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.”  310 CMR 1.01(3)(e) (emphasis added).  

As discussed below, all of the above legal bases for dismissal are applicable here:

On March 15, 2011, I issued a Scheduling Order (“the Order”).  The Order required Mr. Chatwood to: (1) initiate settlement discussions with MassDEP, (2) file a report with the Office of Appeals and Dispute Resolution regarding settlement discussions, (3) file a Pre-Screening/Hearing Statement, and (4) appear and participate in the Pre-Screening/Hearing Conference scheduled to occur one month later, on April 14, 2011.  In bolded and underlined print, the Scheduling Order provided the date and location of the Pre-Screening Conference, on pages 1 and 2.  It also stated that all parties were required to comply with the Scheduling Order and attend the Pre-Screening/Hearing Conference, or face the possibility of sanctions.  If a party had a conflict with the date, it explained how to reschedule the conference.  It also specified the possible sanctions, including dismissal of the appeal.  
Mr. Chatwood failed to comply with all of the above requirements in the Scheduling Order, including attendance at the Pre-Screening/Hearing Conference, which was attended by the Department and the undersigned Presiding Officer.  At the conference, the Department verbally moved to dismiss the appeal as a result of Mr. Chatwood’s noncompliance.  I subsequently issued a detailed Order to Show Cause why the appeal should not be dismissed because of the noncompliance.  Mr. Chatwood subsequently requested and received a two week extension to respond to the Order to Show Cause.  

On May 12, 2011, Mr. Chatwood ultimately responded to the Order to Show Cause, stating only that he was “not aware” of the Pre-Screening/Hearing Conference.  He did not deny receiving the Scheduling Order, but he stated only that because of “significant vision problems” he was “not able to read all of the order.”  For the reasons argued by the Department, I am persuaded that Mr. Chatwood’s excuse for not complying with the Scheduling Order is not good cause.  The Scheduling Order was issued one month before the Pre-Screening/Hearing Conference.  It is only eight double-spaced pages long.  It includes underlined and bolded notices of the Pre-Screening/Hearing Conference in two separate locations—on page 1 and page 2.  The other three requirements with which Mr. Chatwood failed to comply are on pages 3 through 6.  Mr. Chatwood offered no reasons for failing to comply with those provisions, and has since made no effort to comply.  If Mr. Chatwood had difficulty reading the Scheduling Order, he had a full month to request assistance from the Department or someone else, or to notify OADR.  I am also not persuaded by Mr. Chatwood’s argument because I note that he was able to read and respond to the Order to Show Cause and a subsequent order (discussed below) in a timely, but wholly inadequate, manner.  It appears that Mr. Chatwood had no problem reading and responding to those orders.  
After Mr. Chatwood requested an extension to respond to the Order to Show Cause, I issued another order, titled Order Regarding Show Cause Order and Order for More Definite Statement (“Second Order”).  That order stated, in pertinent part, the following:  

Given the ambiguous nature of Mr. Chatwood’s notice of claim and the resources expended by MassDEP and OADR to prepare for and attend the Pre-Screening/Hearing Conference that Mr. Chatwood did not attend, I enter the following Orders: 

1. By May 20, 2011, Mr. Chatwood shall file with OADR written testimony and documentation from himself and/or other witnesses, signed under the penalties of perjury, explaining in detail why he believes that he has not violated the Act and the Regulations, as discussed above and as alleged more specifically in the UAO, § II. ¶ 4.  See 310 CMR 1.01(11)(b).
2. If Mr. Chatwood contests the UAO because he believes that the work he performed was not in Bordering Vegetated Wetlands, by May 20, 2011, he shall file with OADR some written credible evidence from a “competent source” in support his position that the work he performed was not in Bordering Vegetated Wetlands.  That evidence shall be signed under the penalties of perjury and shall indicate the witness’ qualifications and background.  See 310 CMR 1.01(11)(b) (emphasis added) (“A motion or order for a more definite statement also may seek or require the Petitioner to file sufficient evidence to meet the burden of going forward by producing at least some credible evidence from a competent source in support of the position taken.”).  A “competent source” is a witness who has sufficient expertise to render testimony on the technical issues on appeal.  “The crucial issue, in determining whether a witness is qualified to give an expert opinion, is whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  (emphasis in original)
On May 20, 2011, Mr. Chatwood responded to the Second Order with an ambiguous seven line statement generally denying that he performed the actions alleged and repeating the gist of his Notice of Claim.  Mr. Chatwood’s response was filed in noncompliance with the Second Order because it was not signed under the penalties of perjury and it did not provide a detailed explanation.  The failure to file the detailed explanation is also in noncompliance with Adjudicatory Proceeding Rules.  See 310 CMR 1.01 (6)(b) (“the notice of claim for adjudicatory appeal shall state specifically, clearly and concisely the facts which are grounds for the appeal, the relief sought, and any additional information required by applicable law or regulation”); 310 CMR 1.01(11)(b) (failure to comply with order for more definite statement may result in dismissal).  Mr. Chatwood has not offered any explanation for this noncompliance with the unambiguous requirements of the Second Order, even though MassDEP referred to it as another basis for dismissal of the appeal.  Further, Mr. Chatwood’s Notice of Claim appears to suggest that he disputes MassDEP’s location of BVW on the Property.  However, a party disputing a BVW delineation must generally present supporting evidence from a competent source, but none has been identified by Mr. Chatwood, notwithstanding the requirements of the Second Order. 
In sum, allowance of the Department’s Motion to Dismiss is appropriate under the above circumstances.  Mr. Chatwood failed to comply with four separate requirements of the Scheduling Order, most notably the requirement that he appear at the Pre-Screening/Hearing Conference.  In response to the Order to Show Cause why the appeal should not be dismissed, he failed to provide good cause for this noncompliance, and still has made no apparent effort to comply with the requirements that he initiate settlement discussions, that he file a report on such discussions, and that he file a Pre-Hearing Statement.  These acts of noncompliance, alone, warrant dismissal of the appeal.  See e.g. 310 CMR 1.01(3)(e) (“Parties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.”  (emphasis added)); 310 CMR 1.01(10) (enumerating sanctions for failure to comply with orders and file documents as required).  Mr. Chatwood also failed to comply with the unambiguous requirements of the Second Order, without any showing of good cause.  The aggregation of the above acts of noncompliance warrant dismissal of this appeal, based upon Mr. Chatwood’s failure to comply with orders and the Rules of Adjudicatory Proceeding and file documents as required, to meet the time limits established by orders, and to prosecute the appeal in accordance with the rules and orders.  See 310 CMR 1.01(3)(e); 1.01(5)6, 1.01(10); 1.01(11)(b); 1.01(11)(d).  Mr. Chatwood was been given multiple opportunities to establish good cause for his noncompliance, but none has been provided.  Instead, his conduct evinces an unwillingness to prosecute the appeal in accord with the Rules of Adjudicatory Proceeding and orders and schedules issued by me.  Given the pattern of conduct, the absence of good cause, and the nature of the order being appealed (a cease and desist UAO), dismissal is appropriate.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� The following summary is generally paraphrased, not quoted from the UAO.
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