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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, the Petitioner, Robert Kiley, challenges a $12,150.00 Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to him on December 3, 2008 for purported violations of Massachusetts statutes and regulations governing the disposal of solid wastes: G.L. c. 111, § 2C; G.L. c. 111, §§ 150A and 150A ½; the Solid Waste Management Regulations at 310 CMR 19.00; and the Site Assignment Regulations for Solid Waste Facilities at 310 CMR 16.00.  See PAN, at pp. 1-8.  For the reasons set forth below the Department properly issued the PAN, and, accordingly, I recommend that the 
Department’s Commissioner issue a Final Decision dismissing this appeal and affirming the PAN.

STATUTORY AND REGULATORY FRAMEWORK

I. THE DEPARTMENT’S AUTHORITY TO REGULATE SOLID WASTE


The Massachusetts Solid Waste Management Act, G.L. c. 111, § 150A (“SWMA”), governs the disposal of refuse or solid waste in the Commonwealth that does not constitute hazardous waste.  In the Matter of Harold B. Wassenar, Docket No. 2007-162, Recommended Final Decision (February 24, 2010), 2010 MA ENV LEXIS 214, at 13-14, adopted  as Final Decision (March 18, 2010), 2010 MA ENV LEXIS 144; See also Final Decision on Reconsideration (December 22, 2010).  The statute defines “refuse” as:

all solid or liquid waste materials, including garbage and rubbish, and sludge, but not including sewage, and those materials defined as hazardous wastes in [G.L. 

c. 21C, § 2] and those materials defined as source, special nuclear or by-product 

material under the provisions of the Atomic Energy Act of 1954.

Wassenar, 2010 MA ENV LEXIS 214, at 14.  The statute prohibits any party from operating “a dumping ground for refuse or any other works for treating, storing, or disposing of refuse” without prior approval from the local Board of Health.  G.L. c. 111, § 150A; Wassenar, 2010 MA ENV LEXIS 214, at 14-15.  


The SWMA authorizes the Department to adopt rules and regulations governing solid waste facilities, and to issue orders to enforce the statute.  Id.
  In accordance with its statutory authority, the Department has promulgated the Site Assignment Regulations at 310 CMR 16.00, et seq., to regulate “the process for deciding whether a parcel of land is suitable to serve as the site for a solid waste management facility.”  310 CMR 16.01(1); 310 CMR 16.01(2); Wassenar, 2010 MA ENV LEXIS 214, at 15-16.  

The Site Assignment Regulations provide that:

[n]o place in any city or town shall be maintained or operated as a site for a facility unless such place has been assigned by the board of health or the Department, whichever is applicable, pursuant to M.G.L. c. 111, § 150A[,] [and that] [a]ny disposal of solid waste at any location not so assigned shall constitute a violation of said statute and of 310 CMR 16.00.

310 CMR 16.06; Wassenar, 2010 MA ENV LEXIS 214, at 16.


In addition to the Site Assignment Regulations at 310 CMR 16.00, et seq., the Department has promulgated the SWMA Regulations at 310 CMR 19.000, et seq., to regulate “the storage, transfer, processing, treatment, disposal, use and reuse of solid waste in Massachusetts.”  310 CMR 19.001; 310 CMR 19.002; Wassenar, 2010 MA ENV LEXIS 214, at 16-17.  The regulations are “intended to protect public health, safety and the environment[,]” 310 CMR 19.002, and prohibit a party from “establish[ing], construct[ing], operat[ing] or maintain[ing] a dumping ground
 or operat[ing] or maintain[ing] a landfill in Massachusetts in such manner as to constitute an open dump.”  310 CMR 19.014(1); Wassenar, 2010 MA ENV LEXIS 214, at 17.  This prohibition “include[s] without limitation, disposing or contracting for the disposal of refuse in a dumping ground or open dump.”  Id.  The SWMA Regulations also prohibit a person from “dispos[ing] or contract[ing] for the disposal of solid waste at any place in Massachusetts which has not been approved by the Department [,]” and “dispos[ing] or contract[ing] for the disposal of solid waste at any facility in Massachusetts that is not approved to manage the particular type of solid waste being disposed.”  310 CMR 19.014(2); 310 CMR 19.014(3); Wassenar, 2010 MA ENV LEXIS 214, at 17.     

The SWMA Regulations also specifically restrict the storage and disposal of certain solid wastes, including household appliances, yard waste, tires, wood waste, metal containers, televisions, computers, miscellaneous electronic equipment, and concrete.  310 CMR 19.017(1)-19.017(3); Wassenar, 2010 MA ENV LEXIS 214, at 18.  Under the SWMA Regulations, a party may not accept those materials for disposal without first having implemented a waste ban plan approved by the Department.  310 CMR 19.017(3); Wassenar, 2010 MA ENV LEXIS 214, at 18.

II.
THE DEPARTMENT’S AUTHORITY TO ASSESS CIVIL ADMINISTRATIVE PENALTIES FOR ENVIRONMENTAL VIOLATIONS  


The Department is authorized by the Civil Administrative Penalties Act, G.L. c. 21A, 

§ 16, and the Administrative Penalty Regulations at 310 CMR 5.00, to assess civil administrative penalties against parties who have committed solid waste violations under G.L. c. 111, 

§§ 150A and 150A ½; 310 CMR 16.00; and 310 CMR 19.00.  Wassenar, 2010 MA ENV LEXIS 214, at 18-19.  The Civil Administrative Penalties Act and the Administrative Penalty Regulations are designed to “promote protection of public health, safety, and welfare, and the environment, by promoting compliance, and deterring and penalizing noncompliance . . . .”  310 CMR 5.02(1); Wassenar, 2010 MA ENV LEXIS 214, at 19.  

Generally, the Department “may assess a civil administrative penalty on a person who
fails to comply with any provision of any regulation, . . . or of any law which the department has the authority or responsibility to enforce [if] . . . such noncompliance occurred after the department had given such person written notice of such noncompliance, and after reasonable time, as determined by the department and stated in said notice, had elapsed for coming into compliance.”  G.L. c. 21A, § 16; 310 CMR 5.10 to 310 CMR 5.12; Wassenar, 2010 MA ENV LEXIS 214, at 19-20.  However, the Department “may assess such penalty without providing such written notice if such failure to comply: . . . was willful and not the result of error.”  G.L. 

c. 21A, § 16; 310 CMR 5.14; Wassenar, 2010 MA ENV LEXIS 214, at 20.


“Willfulness,” as used in G.L. c. 21A, § 16 and 310 CMR 5.14, does not require proof of bad faith, intent to violate the law, or any knowledge of applicable legal requirements by the environmental law violator; “[it] requires only the intent to do an act that violates the law if done, and nothing more.”  Wassenar, 2010 MA ENV LEXIS 214, at 20; In the Matter of Franklin Park, Docket No. 2010-016, Recommended Final Decision (February 24. 2011), adopted by Final Decision (March 9, 2011) (citing cases).  As for the proper amount of a penalty for environmental law violations, the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations at 310 CMR 5.25 require the Department to consider 12 factors when calculating the penalty.  Wassenar, 2010 MA ENV LEXIS 214, at 21-22, 59-61.  These 12 factors are discussed below at pp. 12-19 in connection with resolution of the issue of whether the Department properly calculated the amount of the penalty assessed against the Petitioner for his purported solid waste violations.  

PRIOR PROCEEDINGS AND FACTUAL BACKGROUND
In this case, the Department issued the PAN to the Petitioner as a result of his activities at  real property that he previously owned at 780 Northwest Main Street, Douglas, Massachusetts (“the Site”).  PAN, at pp. 1-3; Department’s Pre-Screening Conference Statement, February 9, 2009 (“Department’s Pre-Hearing Statement”), at pp. 1-2; Department of Environmental Protection’s Motion for Summary Decision Regarding Liability of the Petitioner, April 3, 2009 (“MassDEP’s Motion for Partial Summary Decision”); Department of Environmental Protection’s Response to Petitioner’s Cross-Motion for Summary Decision, April 30, 2009 (“MassDEP’s Opposition to Petitioner’s Cross-Motion for Summary Decision”); Order Granting Respondent MassDEP’s Motion for Partial Summary Decision on Liability, May 1, 2009 (“May 1st Order”), at pp. 1-2.  Specifically, the PAN asserted that the Petitioner owned the real property at the Site from July 22, 1997 to April 27, 2006, and that during his ownership of the real property, he improperly disposed of 28 computer monitors, a printer, keyboards, and miscellaneous computer related waste by burying those items below ground surface at the Site.  Id.  The PAN alleged that the Petitioner’s actions constituted “creat[ion] [of] an open dump at the Site in violation of 310 CMR 19.014,” and the “accept[ance] and imprope[r] dispos[al] of waste ban items at the Site in violation of 310 CMR 19.017(3).”  PAN, p. 2, ¶¶ 6A and 6B; Department’s Pre-Hearing Statement, at p. 2; MassDEP’s Motion for Partial Summary Decision; MassDEP’s Opposition to Petitioner’s Cross-Motion for Summary Decision; May 1st Order, at 
p. 2.


The Petitioner admitted that he previously owned the real property at the Site, and that during his ownership he brought the materials in question to the Site.  See Petitioner’s Appeal Request, dated December 18, 2008 and received December 22, 2008 (“the Petitioner’s Notice of Appeal”); Petitioner’s Pre-Hearing Statement, February 4, 2009 (“Petitioner’s Pre-Hearing Statement”); May 1st Order, at p. 2.  He contended that he used the materials “to help stabilize [a] block wall that [he] was [purportedly] building” at the Site.  Petitioner’s Notice of Appeal, at p. 1; May 1st Order, at p. 2.  He also contended that “[he] used the [computer] monitors as [he] would have used cinder blocks, to shore up the back of the block wall . . . .”  Petitioner’s Pre-Hearing Statement, at p. 1; May 1st Order, at p. 2.  He also admitted that he “err[ed] [in] choosing to use computer monitors instead of something more suitable such as rocks.”  Petitioner’s Notice 
of Appeal, at p. 1; May 1st Order, at p. 2.

Notwithstanding his admissions, the Petitioner denied liability for any solid waste violations as alleged by the Department in the PAN, and moved for summary decision on liability.  See Petitioner’s Pre-Hearing Statement, at pp. 1-2; Robert Kiley’s Response to the DEP’s Motion for Summary Decision Regarding Liability of the Petitioner, April 16, 2009 (“Petitioner’s Cross-Motion for Summary Decision”); May 1st Order, at p. 2.
  The Department opposed the Petitioner’s request for summary decision and moved for partial summary decision on liability.  May 1st Order, at p. 2.

On May 1, 2009, I granted the Department’s Motion for Partial Summary Decision on liability and denied the Petitioner’s Motion for Summary Decision because based on his admissions as discussed above, the Petitioner was liable for the solid waste violations alleged in the PAN as a matter of law.  May 1st Order, at p. 2.  The remaining issues for resolution in the 
appeal following summary decision for the Department on liability were the following:

1.
Whether the Department properly calculated the penalty amounts in the PAN pursuant to G.L. c. 21A, § 16 and 310 CMR 5.25?  (The Department had the burden of proof on this issue.); and
2.
Whether the Petitioner lacks a financial ability to pay the $12,150.00 penalty at issue in the PAN?  (The Petitioner had the burden of proof on this issue.)

May 1st Order, at p. 3.  These issues were to be resolved in an Adjudicatory Hearing on June 2, 2009 following the parties’ filing of Pre-filed Testimony of witnesses and memoranda of law in support of their respective positions on the issues.  Id., at pp. 3-4.  The schedule for the parties to file their respective Pre-filed Testimony and memoranda of law was as follows:



Action




Deadline or Date Scheduled
Department’s Pre-filed

On or before Friday, May 8, 2009;

Direct Testimony and

Supporting memorandum of law

addressing Issues Nos. 1 and

2 for the Adjudicatory Hearing
Petitioner’s Pre-filed Direct 

On or before Monday, May 18, 2009;

Testimony and

supporting memorandum of law

addressing Issues Nos. 1 and

2 for the Adjudicatory Hearing; and
Department’s



On or before Wednesday, May 27, 2009.
Rebuttal Testimony 

(limited to matters asserted in

Petitioner’s Pre-filed Testimony)

Id., at p. 4.
Both the Petitioner and the Department were aware of the possible consequences under 310 CMR 1.01 if they failed to file Pre-filed Testimony and memoranda of law in accordance with the schedule set forth above, including entry of an Order by the Presiding Officer “designat[ing] facts or issues as established against the party being sanctioned,” or “dismissing the appeal as to some or all of the disputed issues” if the party being sanctioned was the Petitioner.  May 1st Order, at pp. 4-5, n. 1.
  Indeed, the parties were informed that “[u]nder 310 CMR 1.01(12)(f), a party’s ‘[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [will] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.’”  

On May 8, 2009, the Department timely filed the Pre-filed Testimony of its witnesses (Gregory P. Levins and Timothy M. Cahill)
 and a memorandum of law on the remaining issues for resolution in the appeal.  As noted above, the Petitioner’s deadline to file his Pre-filed Testimony and memorandum of law was Monday, May 18, 2009.  As of June 1, 2009, 14 days after expiration of the May 18th deadline, the Petitioner had not filed his Pre-filed Testimony and memorandum of law.  The Petitioner failed to file those materials notwithstanding the Department’s motion of May 21, 2009 requesting dismissal of the Petitioner’s appeal for failure to file those materials.  The Petitioner also never moved prior to the May 18th deadline for an extension of time to file his Pre-filed Testimony and memorandum of law.  See 310 CMR 1.01(3)(d) and 310 CMR 1.01(13)(d).


As a result of the Petitioner’s failure to file his Pre-filed Testimony and memorandum of law, and pursuant to the provisions of 310 CMR 1.01(5)(a)15, 310 CMR 1.01(10)(a), 310 CMR 1.01(10)(e), 310 CMR 1.01(11)(a)2.f, and 310 CMR 1.01(12)(f),
 I issued the following Orders on June 1, 2009:

(1)
the Adjudicatory Hearing that was scheduled for 9:00 a.m.,  June 2, 2009, was cancelled; 
(2)
the facts and issues that were to be resolved in the Adjudicatory Hearing regarding Issue No. 1 were designated against the Petitioner with a ruling that the Department properly calculated the penalty amounts in the PAN pursuant to G.L. c. 21A, § 16 and 310 CMR 5.25; and

(3)
the facts and issues that were to be resolved in the Adjudicatory Hearing regarding Issue No. 2 were designated against the Petitioner with a ruling 
that the Petitioner has the financial ability to pay the $12,150.00 penalty at issue in the PAN.
To date, the Petitioner has neither requested that I reconsider my June 1, 2009 Orders nor prosecuted this appeal.    
DISCUSSION

I.
THE DEPARTMENT HAS ESTABLISHED THAT THE PETITIONER 


COMMITTED THE SOLID WASTE VIOLATIONS ALLEGED IN THE PAN.


The first threshold issue to be resolved in an administrative appeal of a civil

administrative penalty assessment issued by the Department for environmental violations is whether the appellant committed the violations at issue.  G.L. c. 21A, § 16; 310 CMR 5.00; In the Matter of Act Abatement Corp., Docket No. 2007-101, Second Recommended Final Decision (January 5, 2011), at 12, adopted as Final Decision (January 7, 2011).  Here, as discussed above, this issue has been resolved in the Department’s favor on summary decision based on the Petitioner’s admissions and the governing solid waste statutes and regulations.

Specifically, the Petitioner admitted the Department’s allegations that during his ownership of the real property at the Site, he disposed of 28 computer monitors, a printer, keyboards, and miscellaneous computer related waste by burying those items below ground surface at the Site.  See Petitioner’s Notice of Appeal; Petitioner’s Pre-Hearing Statement; May 1st Order, at p. 2.  He admitted that he used those materials “to help stabilize [a] block wall that [he] was [purportedly] building” at the Site (Petitioner’s Notice of Appeal, at p. 1; May 1st Order, at p. 2); that “[he] used the [computer] monitors as [he] would have used cinder blocks, to shore up the back of the block wall” (Petitioner’s Pre-Hearing Statement, at p. 1; May 1st Order, at p. 2); and that he “err[ed] [in] choosing to use computer monitors instead of something more suitable such as rocks” (Petitioner’s Notice of Appeal, at p. 1; May 1st Order, at p. 2).

In sum, as a matter of law, the Petitioner’s actions constituted “creat[ion] [of] an open dump at the Site in violation of 310 CMR 19.014,” and the “accept[ance] and imprope[r] dispos[al] of waste ban items at the Site in violation of 310 CMR 19.017(3).”  PAN, p. 2, ¶¶ 6A and 6B; Department’s Pre-Hearing Statement, at p. 2; MassDEP’s Motion for Partial Summary Decision; MassDEP’s Opposition to Petitioner’s Cross-Motion for Summary Decision; May 1st Order, at p. 2.  
 II.
THE DEPARTMENT PROPERLY CALCULATED THE PENALTY


The Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative

Penalty Regulations at 310 CMR 5.25 require the Department to consider the following 12

factors when calculating a penalty to be assessed against a party for environmental law violations:

(1)
The actual and potential impact on public health, safety and welfare, and the environment, of the failure(s) to comply that would be penalized;

(2) 
The actual and potential damages suffered, and actual or potential costs incurred, by the Commonwealth, or by any other person, as a result of the failure(s) to comply that would be penalized;

(3) 
Whether the person who would be assessed the Penalty took steps to prevent the failure(s) to comply that would be penalized;

(4) 
Whether the person who would be assessed the Penalty took steps to promptly come into compliance after the occurrence of the failure(s) to comply that would be penalized;

(5) 
Whether the Person who would be assessed the Penalty took steps to remedy and mitigate whatever harm might have been done as a result of the failure(s) to comply that would be penalized;

(6) 
Whether the person being assessed the Penalty has previously failed to comply with any regulation, order, license, or approval issued or adopted by the Department, or any law which the Department has the authority or responsibility to enforce;

(7) 
Making compliance less costly than the failure(s) to comply that would be penalized;

(8) 
Deterring future noncompliance by the person who would be assessed the Penalty;

(9) 
Deterring future noncompliance by persons other than the person who would be assessed the Penalty;

(10) 
The financial condition of the person who would be assessed the Penalty;

(11) 
The public interest; and

(12) 
Any other factor(s) that reasonably may be considered in determining the 


amount of a Penalty, provided that said factor(s) shall be set forth in the Penalty Assessment Notice.

Act Abatement, at 16-17; Wassenar, 2010 MA ENV LEXIS 214, at 21-22, 59-61; In the Matter of William T. Matt, Trustee, East Ashland Realty Trust, OADR Docket No. 97-011, Final Decision, 1998 MA ENV LEXIS 934, at 34 n.27.  

Although consideration of the 12 factors set forth above is mandatory, neither the Civil Administrative Penalties Act, G.L. c. 21A, § 16, nor the Administrative Penalty Regulations at 310 CMR 5.25 “defines ‘consider’ or ‘considerations,’ and neither requires any particular quantum or degree of consideration [by the Department]; nor does either the statute or the regulation[s] specify what the Department must review in considering any of the penalty factors.”  Act Abatement, supra, at 17, citing, Matt, supra, 1998 MA ENV LEXIS 934, at 35; In the Matter of Roofblok Limited, OADR Docket No. 2006-047 & 048, Final Decision (May 7, 2010), at 6.  Hence, “[c]onsiderations,” as the statute uses the term, and “consider,” as 310 CMR 5.25 specifies, “are given, thus, their common and ordinary meanings--what is required is that the penalty factors be thought about and taken into account [by the Department].”  Act Abatement, supra, at 17-18; Matt, supra, at 35-36; Roofblok, supra, at 6.

“Neither the administrative penalty statute nor the administrative penalty 
regulations[, however, require the Department to provide], on the other hand, a detailed analysis of the penalty factors; nor do they require that the penalty factors be given any particular weight or that their consideration, whether individually or collectively, result in an adjustment of the penalty amount. The question relative to penalty factor consideration is, thus, only whether it occurred or not, and not whether consideration of the penalty factors was satisfactory in terms of quality or quantity.”  Act Abatement, supra, at 18; Matt, supra, at 36; Roofblok, supra, at 7. 

In sum, “[p]enalty factor consideration prior to assessment, thus, matters in an appeal

such as this one only as a threshold issue--did the Department in fact take each of the penalty factors into account before it issued the penalty assessment notice? . . . . It is well settled that:

the level of proof needed to cross the threshold is not particularly high.  It should be enough to show that the Department gave some thought to the penalty factors in computing the penalty based upon the information that was available to it at the time. The credibility of that information, its completeness, and the weight it should be given have nothing to do with whether the penalty factors were 

considered. Those matters are relevant, instead, to the penalty amount.

Act Abatement, supra, at 18, citing, Matt, supra, 1998 MA ENV LEXIS 934, at 36-37.

In this case, the Department assessed a penalty of $12,150.00 against the Petitioner for 
solid waste violations as follows:

(1)
$8,700.00 for violating 310 CMR 19.014 by creating an open dump at the Site and burying below ground surface at the Site more than 28 computer monitors, a printer, keyboards, and miscellaneous computer-related waste, PAN, at p. 2, ¶ 6A and pp. 3-4, ¶ 11A; and
(2)
$3,450.00 for violating 310 CMR 19.017(3) by accepting, improperly disposing, and burying below ground surface at the Site the same 
materials.  PAN, at p. 2, ¶ 6B and pp. 3-4, ¶ 11B.  
On the issue of whether the Department properly calculated or assessed these penalties pursuant to G.L. c. 21A, § 16 and 310 CMR 5.00, the Petitioner has effectively conceded the issue by failing to file any Pre-filed Testimony to rebut the detailed Pre-filed Testimony that the Department’s witnesses, Mr. Levins and Mr. Cahill, submitted for the Adjudicatory Hearing.  See below, at pp. 16-19.  The Petitioner also failed to file any Pre-filed Testimony on the issue of whether he lacks the financial ability to pay the $12,150.00 penalty.  Act Abatement, supra, at 12, citing, In the Matter of Hopedale Industrial Center, Inc., Docket Nos. 2003-064, 2003-148, Order to File Statement or Accept Preclusion, 2006 MA ENV LEXIS 32 (May 9, 2006) (appellant in penalty appeal ordered to comply with Department’s request for five years of income tax returns, instead of three it had agreed to provide, or possibly be subject to an order barring appellant from asserting “financial hardship” claim).  In contrast, the Department filed the Pre-filed Testimony of Mr. Cahill that addressed and rejected the Petitioner’s financial inability claim.  See below, at pp. 17-19.         

With respect to the Petitioner’s failure to file Pre-filed Testimony, the rule has long been that a party’s “[f]ailure to file pre-filed direct testimony within the established time, without good cause shown, [shall] result in summary dismissal of the party and the appeal if the party being summarily dismissed is the petitioner.”  310 CMR 1.01(12)(f); Act Abatement, supra, at 13.  Indeed, “a petitioner’s failure to file written direct testimony is a serious default,” and “the equivalent of failing to appear at a [judicial proceeding] where the testimony is to be presented live.”  Act Abatement, supra, at 13, citing, In the Matter of Gerry Graves, OADR Docket No. 2007-149, Recommended Final Decision, 2007 MA ENV LEXIS 66, at pp. 2-3 (November 26, 2007), adopted as Final Decision (February 22, 2008); In the Matter of Town of Southbridge Department of Public Works, OADR Docket No. WET-2009-022, Recommended Final Decision, at pp. 9-10 (September 18, 2009), adopted as Final Decision (October 14, 2009); Compare Mass. R. Civ. P. 55(a) (“[w]hen a party against whom a judgment for affirmative relief is sought [in court] has failed to plead or otherwise defend as provided by th[e] [Massachusetts] rules [of Civil Procedure] and that fact is made to appear by affidavit or otherwise, the clerk shall enter his default”).     

Under 310 CMR 1.01(10) a party who fails to file proper Direct Examination or Rebuttal

Testimony is also subject to sanctions for “failure to file documents as required, . . . comply with orders issued and schedules established in orders[,] . . . [or] comply with any of the requirements set forth in 310 CMR 1.01.”  Under 310 CMR 1.01(10), the Presiding Officer may “issu[e] a final decision against the party being sanctioned, including dismissal of the appeal if the party is 

the petitioner.
  The Presiding Officer is also authorized to dismiss the appeal pursuant to 310 

CMR 1.01(11)(a)2.f, a; 310 CMR 1.01(5)(a)15.d; and 310 CMR 1.01(5)(a)15.f.vi.
  
Regardless of the Petitioner’s default in this case resulting from his failure to file any Pre-filed Testimony on the penalty calculation and ability to pay issues that remained after summary decision, the Department has established through Mr. Levins’ and Mr. Cahill’s detailed Pre-filed Testimony that the Department properly calculated the $12,150.00 penalty in accordance with G.L. c. 21A, § 16 and 310 CMR 5.00.  See below, at pp. 16-19.  

Mr. Levins was the Department’s primary witness on the solid waste penalty assessments that the Department made against the Petitioner.  Mr. Levins’ PFT, ¶¶ 4-22.  He has been employed by the Department since 1982, and has significant training, regulatory, and investigative experience in the environmental enforcement area.  Mr. Levins’ PFT, ¶¶ 1-3.  He testified that he was responsible for finalizing the penalty assessments for each solid waste violation listed in the PAN that was issued against the Petitioner, and that he finalized those assessments after consulting with the Department inspector who investigated the violations; his superiors in the Department; and the Department’s legal counsel.  Mr. Levins’ PFT, ¶¶ 4-22.  His detailed 14 page Pre-filed testimony more than confirms that the Department properly considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25 for each solid waste penalty assessment listed in the PAN and as described above at pp. 14-15.  Id.

Among the 12 factors considered was the Petitioner’s ability to pay the $12,150.00 penalty at issue.  See Mr. Levins’ PFT, ¶ 15, at pp. 10-11.  Mr. Levins testified that the Department reviewed financial information that the Petitioner had provided in support of his  contention that he was unable to pay the assessed penalty, and concluded that the Petitioner’s claim lacked merit.  Id.  Mr. Cahill corroborated Mr. Levins’ testimony.  Id.  See Mr. Cahill’s PFT, ¶¶ 1-8.   


Mr. Cahill testified that he is an economist by training and that he has served as the Department’s Senior Financial Analysis Manager since March 2006.  Mr. Cahill’s PFT, ¶¶ 1-3.  He testified that he holds a Bachelor of Science Degree in Policy Analysis from Cornell University and a Masters Degree in Economics from the State University of New York at Albany.  Mr. Cahill’s PFT, ¶ 2 and Exhibit A to Mr. Cahill’s PFT.  He testified that he also has received training from the United States Environmental Protection Agency (“USEPA”) on financial analysis of claims asserting inability to pay civil administrative penalties for environmental violations.  Id.  He testified that prior to joining the Department, he worked as a Senior Economist for the Massachusetts Department of Revenue (December 2000-March 2006); as a Senior Fiscal Analyst for the New York State Assembly Committee on Ways and Means (November 1998-December 2000); as a Tax Examiner for the U.S. Treasury Department’s Internal Revenue Service (January 1998-November 1998); and as an Economic Development Analyst for New York State Department of 
Economic Development (May 1997-October 1997).  Id.  


Mr. Cahill testified that his duties at the Department include determining the financial viability of environmental violators and their ability to pay penalties or conduct remediation activities.  Mr. Cahill’s PFT, ¶ 3.  He testified that his duties at the Department also include advising Department enforcement personnel on the type of financial information necessary to evaluate a party’s claim of financial inability to pay an assessed penalty, and that he reviews that financial information for the Department in evaluating the claim.  Id., ¶ 4.   


Mr. Cahill testified that he reviewed the Petitioner’s financial inability to pay claim and concluded that the claim was without merit based on his review of several financial records of the Petitioner.  Mr. Cahill’s PFT, ¶¶ 4-8.  He testified that these records included the Individual Ability to Pay Claim Financial Data Request Form (“FDRF”) that the Petitioner completed for the Department in March 2008.  Id., ¶¶ 5-6.  He testified that FDRF revealed that the Petitioner had a brokerage account valued at $123,675.00.  Id.


Mr. Cahill also testified that he researched real estate records at the Worcester Registry of Deeds (“Registry”) and discovered that in April 2009, the Petitioner had realized a profit of 
$76,500.00 from his sale of real property at 23 Cook Street, Douglas, Massachusetts.  Id., ¶ 7.  According to Mr. Cahill, Registry records documented that the Petitioner purchased that real property in October 2006 for $171,100.00 and sold the property in April 2009 for $247,500.00.  Id.    

CONCLUSION

Based on the foregoing, I recommend that the Department’s Commissioner issue a Final
Decision dismissing the Petitioner’s appeal and affirming the $12,150.00 penalty that the Department assessed against the Petitioner for solid waste violations.

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party and no other person directly or indirectly involved in this administrative appeal shall neither (1) file a motion to renew or reargue this Recommended Final Decision or any part of it, nor (2) communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole 
discretion, directs otherwise.
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�  The provisions of G.L. c. 111, § 150A1/2 also authorize “[t]he [D]epartment[,] . . . in cooperation with the department of public health, [to]  promulgate rules and regulations for the siting of [solid waste] facilities pursuant to the provisions of [G.L. c. 111, § 150A.”    


�  The regulations define a “dumping ground” as a “a facility or place used for the disposal of solid waste from one or more sources which is not established or maintained pursuant to a valid site assignment or permit in accordance with M.G.L. c. 111, § 150A, 310 CMR 16.00 or 310 CMR 19.000.”  310 CMR 19.006.  


    


�  A motion for summary decision in an administrative appeal such as this case is similar to a motion for summary judgment in a civil suit.  In the Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision, at 4 (July 11, 2008), adopted as Final Decision (August 8, 2008); In the Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision, at 6 (June 19, 2009), adopted as Final Decision (June 30, 2009).  Under 310 CMR 1.01(11)(f):





[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party’s favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .





“This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure” governing summary judgment motions in civil suits in Massachusetts trial courts.  Couillard, supra, at 4; Lowe’s, supra, at 6-7.  Under Mass. R. Civ. P. 56(c), summary judgment is to be entered for a party in a civil suit where “the pleadings, depositions, answers to interrogatories, and responses to requests for admission[,] . . . together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law.”





� Possible sanctions under 310 CMR 1.01(10) include, without limitation:


(a)	taking designated facts or issues as established against the party being sanctioned;





(b) 	prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;





(c) 	denying summarily late-filed motions or motions failing to comply with requirements of 310 CMR 1.01(4); 





(d) 	striking the party’s pleadings in whole or in part; 





(e) 	dismissing the appeal as to some or all of the disputed issues;





(f) 	dismissing the party being sanctioned from the appeal; and





(g) 	issuing a final decision against the party being sanctioned.





In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  For the same reasons, the Presiding Officer may also dismiss an appeal pursuant to the Officer’s appellate pre-screening authority under 310 CMR 1.01(5)(a)15.d which authorizes the Officer to “issu[e] orders to parties, including without limitation, ordering parties to show cause, ordering parties to prosecute their appeal by attending prescreening conferences and ordering parties to provide more definite statements in support of their positions.”  The provisions of 310 CMR 1.01(5)(a)15.f.vi also authorize the Presiding Officer to “issuing recommended final decisions for the dismissals of appeals, including, but not limited to, where there is . . . lack of prosecution for failure to attend a prescreening [Conference] or otherwise comply with [a] [Presiding Officer’s] order.”  





�   See Department’s Pre-filed Direct Testimony of Gregory Levins (May 8, 2009) (“Mr. Levins’ PFT”); Department’s Pre-filed Direct Testimony of Timothy M. Cahill (May 8, 2009) (“Mr. Cahill’s PFT”).





�  310 CMR 1.01(3)(d) provides in relevant part as follows:





Except as otherwise provided in 310 CMR 1.01(13)(d), the Presiding Officer shall have the discretion, for good cause shown and in accordance with any directive or standing order, to extend any time limit contained in 310 CMR 1.01. All requests for extensions of time shall be made by motion before the expiration of the original or previously extended time period. The filing of the motion shall toll the time period sought to be extended until the Presiding Officer acts on the motion. 310 CMR 1.01(3)(d) shall not apply to a limitation of time otherwise prescribed by law.





310 CMR 1.01(13)(d), in turn, provides in relevant part as follows:





1.   Absent agreement of the parties to time limits for the hearing acceptable to the Presiding Officer, the Presiding Officer may establish a limit on the amount of time allotted to each party to present its case and examine witnesses.  This time shall be allocated equally among opposing parties, unless the Presiding Officer orders otherwise for good cause. . . .





3.  The Presiding Officer may grant a request for modification of time limits only for good cause.  In determining whether to grant a request to modify time limits, the Presiding Officer may consider: whether or not the requesting party has used the time since the commencement of the hearing in a reasonable and proper way and has complied with all orders regulating the hearing; the requesting party's explanation as to how the requested added time would be used and why it is necessary to ensure a fair hearing; and any other relevant and material facts the requesting or opposing party may wish to present in support of or opposition to the request.





�  See note 4above, at p. 10. 


�  See note 4, at p. 9 above for the range of sanctions under 310 CMR 1.01(10).  





�  These Adjudicatory Rules of Procedure are discussed in n. 4 above, at p. 9.
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