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RECOMMENDED FINAL DECISION
This case arises out of an appeal by Jerome Marques and Joanne Marques (“Petitioners”) of a Superseding Order of Conditions (“SOC”) issued to Trammel Crow Residential (“Applicant” or “TCR”) by the Massachusetts Department of Environmental Protection (“Department” or “MassDEP”) on November 22, 2010, pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, §40 (“WPA”) and the regulations at 310 CMR 10.00 et. seq. (“wetland regulations”).  The SOC affirmed an Order of Conditions issued by the Weymouth Conservation Commission (“WCC”) approving the construction of a 242 unit multi-family residential complex (“project”).  A portion of the northeast area of the project site abuts property owned by the Petitioners.

Background
The project has a lengthy local permitting and judicial appellate history.  The central gravamen of the Petitioners’ claim in this appeal as set forth in their Notice of Claim (“NOC”) is that the stormwater management system approved by the SOC does not meet the performance standards of the wetland regulations at 310 CMR 10.05(6)(k), resulting in an increase in the volume of stormwater which flows through Wetland B, a Bordering Vegetated Wetland (“BVW”), and into a ditch located on the Petitioners’ property resulting in or contributing to erosion and flooding.  The Petitioners also contend that the Department incorrectly identified a BVW in the northwesterly area of the project site (Wetland E) as an isolated wetland  not subject to WPA jurisdiction and erred in not applying the wetland regulations at 310 CMR 10.55.

A Pre-Screening Conference (“Conference”) was convened which was attended by all Parties.  The Applicant raised the issue of the standing of the Petitioners to initiate this appeal as aggrieved persons in light of undisputed fact that the stormwater system, including the point of discharge, was to be constructed outside of the geographical jurisdiction of the wetland regulations.  The Applicant raised as a second ground for dismissal that the Petitioners’ claim that increased stormwater volume was the source of the potential property damage had been conclusively determined to be immaterial in prior judicial proceedings.  In addition, and outside of the NOC, the Petitioners raised three procedural issues related to the issuance of the SOC.  The Pre-Screening Order identified the issues for adjudication derived from the NOC.  Based on the additional allegations elicited at the Conference, I made a preliminary determination that the SOC procedural issues failed to state claims upon which relief could be granted, but I requested the Department and Applicant as part of their joint or separate motion to dismiss on standing to also address the procedural claims. 

The Applicant filed a Motion to Dismiss and a Motion for Summary Decision for Lack of Standing.  The Motion to Dismiss asserted that the Petitioners lacked standing as aggrieved parties on the grounds that the stormwater system’s location was outside of the wetlands jurisdiction.  The Summary Decision motion asserted that the Petitioners’ contention that they would suffer harm due to an increase in the volume of stormwater affecting their property had been conclusively determined in prior judicial proceedings not provide grounds for standing to appeal. It was further asserted that these rulings established that the controlling factor affecting flooding and erosion, the post development rate of discharge, would be reduced by the stormwater management system.  In addition, the Summary Decision motion addressed the SOC procedural issues raised at the Conference.  The Department and the WCC joined the Applicant’s motion, and the Petitioners filed Opposition memoranda to both motions. 


I conclude that the discharge from the stormwater management system in the northeast area of the project site is outside of wetland’s geographical jurisdiction and, therefore, the Petitioners lack standing to challenge on appeal the system’s compliance with stormwater management performance standards in the wetland regulations.  I also conclude that the Petitioners failed to meet their burden of proof to demonstrate that they are aggrieved persons as a consequence of the activities in the Wetland B buffer zone and in Wetland E.  Finally, I conclude that the SOC procedural issues fail to state claims on which relief may be granted.  

Issues for Resolution in the Appeal
1. Do the Petitioners have standing to appeal pursuant to the provisions of 310 CMR 10.05(7)(j)2.a.?

2. Does the SOC adequately condition project work in buffer zone of Wetland B to protect the interests of the WPA and meet the applicable criteria pursuant to 310 CMR 10.05(6) and 310 CMR 10.53(1)?

3. Do the plans and work approved by SOC comply with the applicable stormwater management provisions at 310 CMR 10.05(6)(k) and related Department guidance? 

4. Does the SOC correctly characterize Wetland E as an isolated wetland not subject to protection under the WPA or wetland regulations? 

Procedural Standard of Review
When reviewing a motion to dismiss, a petitioner’s factual allegations as well as all factual inferences, but not legal allegations, in support of his claims are taken to be true.  Matter of Town of Falmouth Dept. of Public Works, Docket No. 93-032, Decision and Order on Motion to Dismiss, 1 DEPR 217 (Sept. 2, 1994).  In the present case, the Motion to Dismiss was filed subsequent to the submission of the Petitioners’ pre-filed direct testimony.  I determined it to be in the interest of administrative efficiency and finality to consider the Petitioners’ pre-filed testimony in ruling on the Applicant’s motion and, therefore, have treated this pleading as a motion to dismiss for failure to sustain the case pursuant to 310 CMR 1.01(11)(e).  

In a wetlands permit appeal such as this one, the Petitioners have the burden of going forward, meaning that they must "produce at least some credible evidence from a competent source" in support of their position. 310 CMR 10.03 (2); 310 CMR 10.05 (7)(j)3.b. A directed decision may be granted against the petitioner for failure to sustain a direct case where its prefiled testimony and exhibits do not meet its burden of going forward.  See, e.g., Matter of The Meadows at Marina Bay, LLC. and The Marina Bay, Inc., Docket No. 98-006, Final Decision, (February 18, 1999); Matter of O'Brien, Trustee, Scenic Heights Realty Trust, Docket No. 95-100, Final Decision, 4 DEPR 130 (September 9, 1997), reconsideration denied 4 DEPR 180 (October 23, 1997); Matter of Crowley, Docket No. 89-152, Final Decision, 2 DEPR 153 (July 19, 1995), or show no right to relief on its claims as a matter of law. See, Matter of Town of Truro, Docket No. 94-066, Final Decision, at 11-12, 2 DEPR 179, 181 (August 21, 1995), aff'd sub nomine Worthington v. Town of Truro, Memorandum of Decision and Order on Plaintiff's Complaint for Judicial Review (Suffolk Super. Ct., May 30, 1996). Whether the party bearing the burden of going forward has sustained its burden is determined from its direct case, which is generally its prefiled testimony and exhibits. Matter of Wannie, Docket No. 94-059, Partial Directed Decision, at 11-12, 2 DEPR 203 (September 7, 1995), confirmed by Final Decision, 2 DEPR 245 (November 27, 1995).  Dismissal for failure to sustain a case, also known as a directed decision, is appropriate when a party's direct case - generally, the testimony and exhibits comprising its prefiled direct testimony - presents no evidence from a credible source in support of its position on the identified issues. Matter of James S. Whitney, Docket No. 2006-098, Recommended Final Decision (November 16, 2007), adopted by Final Decision (February 21, 2008); Matter of Bryan, Docket No. DEP-04-767, Recommended Final Decision, (July 25, 2005), adopted by Final Decision (Sept. 23, 2005); Matter of Cheney, Docket No. 98-096, Final Decision, 6 DEPR 198, 200 (October 26, 1999). 

The Adjudicatory Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See, e.g., Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005); adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).   When a motion for summary decision has been made and supported sufficiently, the burden shifts to the opposing party to show by competent evidence that there exists a disputed material factual issue. Matter of Drohan, Docket No. 95-083, Final Decision, 3 DEPR 39 (March 1, 1996).  In opposing a motion for summary decision, a party must present competent evidence and may not rely on speculative and unsupported assertions. Matter of Lipkin, Docket No. 92-043, Final Decision, 2 DEPR 249 (December 22, 1995).  Where no material fact is genuinely in dispute, claims may be disposed of summarily without a hearing.  Matter of John O'Brien, Jr., Trustee, Scenic Heights Realty Trust, 4 DEPR 180, Final Decision (1997).  

Discussion of Issues
Aggrieved Person Standing
 
Standing is a jurisdictional prerequisite and may be raised at any time by any party or the Presiding Officer.  Matter of Steven and Diane Miers, Docket No. DEP-04-434, Recommended Final Decision (March 11, 2005), adopted by Final Decision (March 30, 2005); Matter of Gallagher Group, Docket No. 2003-019, Recommended Final Decision (May 2, 2005), adopted by Final Decision (July 8, 2005), reconsideration denied (September 23, 2005).  In order to have standing to appeal the SOC, the Petitioners must demonstrate that they are aggrieved persons. 310 CMR 10.05(7)(j)2. The wetland regulations define “person aggrieved” at 310 CMR 10.04 to mean

“… any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and is within the scope of the interests identified in the [WPA].”  

The purported injury giving rise to the Petitioners’ claims to be persons aggrieved by the SOC relates to their allegations of potential property damage caused by the discharge from the project’s stormwater management system proposed to be constructed by TCR on the east side of Bucknell Street,
 which the Petitioners allege does not comply with the performance standards at 310 CMR 10.05(6)(k).  

The wetland regulations at 310 CMR 10.02(b) and 310 CMR 10.02(d) establish the principle that an activity
 proposed or undertaken outside a resource area or the buffer zone is not subject to the regulation’s jurisdiction unless and until the work alters a resource area. See, Commentary at 310 CMR 10.02(2) and Preface to the Wetland Regulations, 1983 Revisions at IV. A and V.B.  This principle is carried through in the provisions of 310 CMR 10.05(6)(b) which address the applicability of the stormwater management performance standards at 310 CMR10.05(6)(k) through (q).

The Order [of Conditions] shall impose conditions only upon work or the portion thereof that is to be undertaken with the Area Subject to Protection under [the WPA] or within the Buffer Zone. … The Order shall impose conditions setting limits on the quantity and quality of the discharge from a point source…when said limits are necessary to protect the interests identified in [the WPA], provided, however, that the point of discharge falls within an Area Subject to Protection Under [the WPA] or within the Buffer Zone. 

Thus, the stormwater performance standards must be complied with only if the point source of the discharge is within the geographical jurisdiction prescribed by the regulations. Stormwater Management Policy, Vol. One, p. 2 (1996). See also, Massachusetts Stormwater Handbook, Vol. 1: Overview of Massachusetts Stormwater Standards, Chapter 2, p. 2 (2008);  Matter of Princeton Development Inc., Decision on Motion for Reconsideration Summary, Docket No. 2006-157, page 17 (May 21, 2009)(“Contrary to Petitioner's contention, the Wetlands Regulations are quite clear that jurisdiction only extends to work in the Buffer Zone and, in the case of stormwater systems, only where the point of discharge falls within an Area Subject to Protection under [the Act] or within the Buffer Zone.”).  This limitation on the applicability of the stormwater performance standards serves to encourage developers to locate their collection and diversion structures outside of jurisdictional resource areas and buffer zones. The regulations protect WPA resource areas from subsequent adverse impacts from upland post-construction discharges through after- the- fact jurisdiction which allows the issuing authority to require a Notice of Intent (“NOI”) be filed, issue an enforcement order, or include applicable conditions within an Order if it determines that the discharge has altered a resource area.  310 CMR 10.02(d); 310 CMR 10.02(6)(b)(1); Stormwater Management Policy, supra at page 5.

 The Parties at the Pre-Screening Conference verbally stipulated that the stormwater system, including its point source discharge is upland of Wetland B and its buffer zone, which is located between the project site and Petitioners’ property.  The location of the structures and point source discharge outside the Wetland B’s buffer zone is confirmed by the plans accompanying the NOI and incorporated into the SOC, and is not contradicted by the pre-filed direct testimony of either of the Petitioners’ expert witnesses.  While the Petitioners’ Opposition memorandum to the pending dispositive motions argues that the grading work in the Wetland B buffer zone is linked to the construction of the upland detention basins, neither of the Petitioners’ expert witness’ pre-filed testimony provides facts or opinion to support that supposition. 

 In Matter of Holly Management and Supply Co., Docket No. 98-125, Final Decision (April 9, 1999), page 8, it was held that the petitioner lacked standing as an aggrieved party on his claim that post-construction stormwater runoff would flood his property because the discharge point originated in a upland area outside of geographical jurisdiction: 


Though [the petitioner] alleges that water may flow off the project and cause harm to his

unit, it is not enough simply to allege that the project will cause harm. He must also allege that the harm will be caused by “an act or failure to act by the issuing authority.” 310 CMR1 10.04. Here, to the extent any water runoff from the project site towards the [petitioner’s] property across the street, it will be from the upland side of the building…. But what the issuing authority regulates is the work in the buffer zone of the [resource area].  

See also, Matter of Swansea Residents Group, Docket No. WET-2009-056, Recommended Final Decision (March 10, 2010), adopted by Final Decision (April 9, 2010)(the discharge from an existing stormwater system of additional stormwater from outside jurisdictional areas to the buffer or resource areas is not subject to jurisdiction of the WPA unless and until an alteration has occurred.  

The Petitioners argue that it will be too late to meaningfully review the project or stop the discharge because the moment the discharge commences it will be a violation of the stormwater performance standards.  The Petitioners expert’s opinion, however, is far less conclusive.  One of their experts opines that “… the nature of the erosion and its impact on Wetlands B, the location of flow from Wetlands B and to the drainage ditch may not be known until after the project is constructed.” Deborah Keller, pre-filed testimony, page 4. The Petitioners’ expert contends that the Applicant did not evaluate the impact of the stormwater system to the Petitioners’ property or Wetland B, but her testimony lacks facts or quantitative conclusions on the extent to which the volume of discharge, even assuming that is a relevant factor, would increase, the capacity of the drainage ditch on the Petitioners’ property to manage the increased flow, or the anticipated impact to the Petitioners’ property.  The wetland regulations are structured to encourage developers to locate stormwater management systems outside of resource areas and their buffer zones, but do not insulate them from the possibility that if the system’s discharge subsequently impacts a jurisdictional area, and be subject to Department or Conservation Commission action requiring remediation.  In this instance, the system was scrutinized by the WCC and the Department to ensure that potential was minimized.  The Petitioners’ argument that the Applicant waived its right to object to the Petitioners’ standing on appeal of the SOC because TRC presented information to the Department and WCC that the stormwater system complied with the wetland regulations stormwater performance standards is without legal merit. Applicants are not precluded from submitting, nor are issuing authorities precluded from reviewing information that may exceed that necessary to demonstrate compliance. The Petitioners’ position would also create an incentive for developers to avoid demonstrating stormwater management compliance thereby increasing the potential for adverse post-construction impacts.    

I find that because the proposed stormwater management system is located outside of geographical wetland’s jurisdiction, the wetland regulations stormwater performance standards do not apply.  Therefore, whether characterized as the Petitioners’ lack of standing or failure to state a claim upon which relief may be granted, their allegations that the stormwater management system does not comply with the wetland regulations performance standards cannot be maintained as valid grounds for this appeal.
   

Work in the Wetland B Buffer Zone

The SOC approved minor grading and erosion control activities within the Wetland B buffer zone generally in the area between Basin 2B and Wetland B. The Petitioners raised the issue of whether any work approved by the SOC will alter a wetland resource area or buffer zone. 

The applicable legal standard in these circumstances is quite narrow.  When a petitioner is alleging that the Department's SOC did not meet the standards in the wetland regulations for work in a buffer zone, the petitioner must demonstrate that the proposed work will alter the wetland and that the alteration will adversely affect the ability of the wetland to contribute to the protection of one or more of the interests of the Act. See, 310 CMR 10.53(1) on criteria for work in the buffer zone.  Matter of Princeton Development, Inc., Docket No. 2006-157, Final Decision (February 5, 2009)(citing Matter of Priors Crossing, Inc., Docket No. 92-156, Final Decision, 3 DEPR 95, 98 (May 16, 1996); Matter of Cohen, Docket No. 99-206, Recommended Final Decision, 8 DEPR 99, 102-103 (February 15, 2001), adopted by Final Decision, 8 DEPR 99 (May 3, 2001)). Neither of the Petitioners’ expert witnesses pre-filed testimony made any mention of the grading or erosion control activity in the Wetland B buffer zone, ascribed any impact to Wetland B from other project work other than the discharge from Basin 2-B discussed above, or connected the grading work to the construction or operation of the Basins.  I find that the Petitioners’ have failed to meet their burden of proof of offering competent evidence that the work approved in the buffer zone will alter Wetland B.

Filling of Wetland E
Wetland E is located in the southeast section of the project site, and was approved to be filled and eliminated.  The SOC concluded that this wetland was an Isolated Vegetated Wetland and therefore did not qualify as a BVW subject to the performance standards of 310 CMR 10.55. The Petitioners submitted pre-filed expert testimony that disputed the Department’s categorization of the wetland.  While there is a vigorous dispute among the Parties’ experts on Wetland E’s regulatory status, what the Petitioners’ expert’s testimony patently lacked, however, was any averment or assertion of facts upon which to find that the proposed work in Wetland E would result in the Petitioners suffering aggrievement as defined in the wetland regulations:  “… an injury in fact which is different either in kind or magnitude from that suffered by the general public….” 310 CMR 10.04.  In fact, the project plans document that the location of Wetland E is remote from the Petitioners’ property.  I find that the Petitioners’ have failed to meet their burden of proof of offering competent evidence that they are persons aggrieved by the work approved in Wetland E.

SOC Procedural Issues

The Petitioners’ Pre-Screening Statement raised two procedural objections to the SOC that which were not asserted in their NOC.  The Statement argued that the SOC was issued in contravention of 310 CMR 10.05(4)(e) because the Applicant did not obtain a modification to the Special Permit issued by the Weymouth Zoning Board of Appeals prior to the issuance of the SOC.  It also asserted that the property owners of the project site did not sign the NOI in contravention of 310 CMR 10.05(4)(a). Lastly, during the course of Pre-Screening Conference discussion, the Petitioners’ raised that the SOC should not have been issued because the project had not completed MEPA
 review as required pursuant to 310 CMR 10.07.  The Applicant filed a Motion for a Summary Decision regarding these issues in response to a request in the Pre-Screening Order. 
  The Petitioners filed an Opposition. 

The Petitioners’ Opposition memorandum does not assert legal authority or provide affidavits in support of the claims asserting the SOC was inconsistent with the provisions of 310 CMR 10.05(4)(e) and 310 CMR 10.05(4)(a).  Therefore, pursuant to the provisions of 310 CMR 1.01(11)(a) and 310 CMR 1.01(11)(f), I find that the Petitioners did not respond to the Applicant’s motion and the Applicant is entitled to summary decision on those claims.  Moreover, I conclude that based on the information submitted by the Applicant that it fully complied with the applicable provisions of the wetland regulations. 

In regard to compliance with the provisions of 310 CMR 10.07 and the MEPA process, the Applicant submitted an affidavit from its project engineer
 representing that the revised impervious acreage on the project had been reduced from in excess of seven acres to less than five acres of impervious surface, and an August 13, 2007, Advisory Opinion letter from the MEPA office that the project did not require additional MEPA review because the revised project did not trigger a MEPA review threshold. 
  The Petitioners’ Opposition memorandum included an affidavit from its engineering expert that represented that the site plan upon which the Applicant based its acreage measurement did not incorporate two project features which if included in the measurement would increase the impermeable surface to in excess of five acres.
 

   There is no evidence to suggest that the Petitioners raised the issue of the project’s compliance with MEPA in its request for an SOC or any time prior to the Pre-Screening Conference. 
   At the time that the SOC was issued, the MEPA Office had determined that the project was in compliance with its regulations. Therefore, at the time the SOC was issued the Department was in compliance with the 310 CMR 10.07.  The Petitioners now appear to seek, after the fact, to use this forum to litigate MEPA’s Advisory Opinion. The precedent is clear that an administrative appeal cannot challenge a project’s compliance with MEPA. 

Challenges to a project's status under MEPA, however, are decided by MEPA and cannot be decided in a Department appeal. Matter of IKEA Property, Docket No. DEP-04-669, Ruling on Motion to Dismiss (March 10, 2005). Thus, like MEPA compliance raised in IKEA, the Petitioners have not stated a claim upon which relief may be granted as to this issue. 
Matter of Fan Pier Development, LLC, Docket No No. 2009-067 Final Decision (December 18, 2009).  This appeal provides a paradigm of the value of this rule as the factual dispute on the acreage is relevant only to the MEPA jurisdiction and the Advisory Opinion letter also suggests that a new MEPA filing may not be required given the history of activity on the project.  Given the exceedingly late point in time over the lengthy proceedings before the WCC and the Department at which compliance with MEPA was raised, I also conclude that staying the appeal pending resolution of the MEPA questions would only add unnecessary administrative delay.

Conclusion

For the all the reasons set forth above, I recommend that the Department’s Commissioner issue a Final Decision granting the Applicant’s Motions, dismissing the Petitioners’ appeal, and affirming the Superseding Order of Conditions.
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Philip Weinberg









Presiding Officer 
NOTICE- RECOMMENDED FINAL DECISION
This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for her Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
� Basin 2A and 2B, Notice of Intent, Alexan at Arbor Hill, Grading and Drainage Plan Sheet 4, Drawing No. C-14 (August 21, 2008).





�  Activity includes, inter alia, the changing of run-off characteristics, the intercepting or diverging of ground or surface water and the installation of drainage systems. 310 CMR 10.04.





�  In light of this finding, I determined it was unnecessary to rule on TRC’s motion for summary decision challenging the Petitioners’ standing in regard to whether their allegations that the increased volume of post-construction stormwater impacting their property were material facts upon which to litigate whether the Petitioners’ property would be adversely impacted by the stormwater discharge.  I take note, however, of the recent decision of the Norfolk Superior Court which found the Petitioners’ failed to provide credible evidence of substantial harm to their property after reviewing what appears to the same testimony submitted by the Petitioners’ expert in this appeal. The court further concluded that rate of flow of the stormwater discharge and not the volume was the critical variable in determining the potential for flooding-related harm to the Petitioners’ property. See, Jerome Marques v. John Thompson, C.A. No. NOCV09-01022, Memorandum of Decision and Order on Cross Motions for Judgment on the Pleadings, (Norfolk Supt. Ct., March 30, 2011), pages 6-8.  


�  Massachusetts Environmental Policy Act, M.G.L. c. 30, §§61 through 62(H), inclusive.





�  The Pre-Screening Order was in error in indicating that these issues were raised in the NOC.  While I concur with the Applicant’s position that the provisions of 310 CMR 10.05(7)(2).b.v. require the Appeal Notice to contain all the alleged errors in the Reviewable Decision and may provide grounds to preclude their late assertion through the Pre-Screening process, I conclude that it serves the interest of administrative finality to address the procedural issues.  





� Affidavit of Peter Spanos, §4.





�  The threshold to file an Environmental Notification Form under the MEPA regulations is the creation of five or more acres of impervious surface. 310 CMR 11.03(1)(b)2. 





� Affidavit of Deborah Keller,§3. 





�  The MEPA regulations allow for any person to file a Notice of Project change prior to the issuance of all state permits related to the project. 310 CMR 11.10(1).
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