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RECOMMENDED FINAL DECISION
These appeals were filed by abutters, Tower LLC and Andover Portland Avenue Associates, LLC (“Petitioners”), concerning the delineation of resource areas at 30 and 40 Shattuck Road in Andover  requested by the property owner, Boston Properties LP (“Applicant”) under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.  The Petitioners challenge the Superseding Order of Resource Area Delineation (“SORAD”) that the Department of Environmental Protection’s Northeast Regional Office issued to the Applicant on January 24, 2012, following the request for review by the Petitioners of an Order of Resource Area Delineation by the Andover Conservation Commission (“Commission”).  Three issues were identified for adjudication and addressed in dispositive motions: 1) whether the Petitioners have standing to appeal as a person aggrieved; 2) whether the detention basins/wet ponds and swale/drainage channel are resource areas or stormwater management systems, for purposes of maintenance as stormwater management systems pursuant to 310 CMR 10.02(3); and 3) whether the swale/drainage channel along Shattuck Road adjacent to the site is an intermittent stream.  

An Order of Conditions for the developed portion of the site at 40 Shattuck Road was issued by the Commission in 1997 with continuing conditions requiring maintenance of the detention basins/wet ponds and swale/drainage channel as stormwater management systems.  30 Shattuck Road has not yet been developed.   The maintenance of the stormwater management systems required by the existing continuing conditions in the Commission’s Order applies regardless of whether or not they are jurisdictional resource areas.  The SORAD issued by the Department determines jurisdiction but does not approve work, and the SORAD determined only the status of the swale/drainage channel.  While one detention basin/wet pond, Basin B, is located close to the abutters’ property, the Petitioners have not shown that they will be affected by the Department’s act of determining the jurisdictional status of the swale/drainage channel along Shattuck Road, which is downgradient from the Petitioners’ property.  
I conclude that the Petitioners have not shown standing as aggrieved persons to pursue this appeal.  I further conclude that the detention basins/wet ponds and swale/drainage channel are stormwater management systems, for purposes of maintenance as stormwater management systems.  Finally, I conclude that the swale/drainage channel is not an intermittent stream.  I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal for lack of standing, and, as alternate grounds for disposition, granting summary decision to the Applicant that the detention basins/wet ponds and swale/drainage channel are components of the stormwater management system for purposes of stormwater management and that the swale/drainage channel is not an intermittent stream. 
STANDARD OF REVIEW

For purposes of ruling on the motions to dismiss filed by the Department and the Applicant, the Petitioners’ factual allegations in the notice of claim are taken as true.  Matter of Town of Hull, Docket No. 88-022, Decision on Motion for Reconsideration of Dismissal (July 19, 1988).  The sufficiency of the factual showing is satisfied where the allegations of a person claiming to be aggrieved demonstrate at least the possibility that the alleged injury would result if the activity were allowed.  Matter of Lepore, Docket No. 2003-092 and 2003-093, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004);  Matter of Whouley, Docket No. 99-087, Final Decision (May 16, 2000).  A person claiming aggrievement is not required to prove the injury would actually occur at the preliminary stage of a proceeding, but an allegation of abstract, conjectural, or hypothetical injury is not sufficient.  Matter of Martin and Kathleen Crane,  Docket No. 2008-100, Recommended Final Decision (March 30, 2009), adopted by Final Decision (March 30, 2009); Matter of Charles Doe, Docket No. 97-097, Final Decision (April 15, 1998); see, Ginther v. Commissioner of Insurance, 427 Mass. 319 (1998); Group Insurance Commission v. Labor Relations Commission, 381 Mass. 199 (1980); Duato v. Commissioner of Pub. Welfare, 359 Mass. 635 (1971). 
The Applicant filed motions for summary decision, with support from the Department and opposition from the Petitioners.  Motions for Summary Decision are governed by 310 CMR 1.01(11)(f), which provides in relevant part as follows:
[a]ny party [to an administrative appeal] may move with or without supporting affidavits for a summary decision in the moving party’s favor upon all or any of the issues that are the subject of the . . . appeal. . . . The decision sought shall be made if the pleadings, depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a final decision in its favor as a matter of law. . . .
This standard mirrors the standard set forth in Rule 56 of the Massachusetts Rules of Civil Procedure governing the resolution of civil suits in Massachusetts trial courts.  Matter of Lowe’s Home Centers, Inc., OADR Docket No. WET-2009-013, Recommended Final Decision (June 19, 2009), adopted by Final Decision (June 30, 2009); Matter of Roland Couillard, OADR Docket No. WET-2008-035, Recommended Final Decision (July 11, 2008), adopted by Final Decision (August 8, 2008).
  In sum, “[a] party seeking a summary decision [pursuant to 310 CMR 1.01(11)(f)] must demonstrate that there is no genuine issue of material fact and that the party is entitled to a final decision as a matter of law.”  Id.  If the moving party meets this burden, the opposing party “may not rest upon the mere allegations or denials of [its] pleading, but must respond, by affidavits or as otherwise provided in 310 CMR 1.01, setting forth specific facts showing that there is a genuine issue for hearing on the merits.”  310 CMR 1.01(11)(f); Lowe’s, supra; Matter of William and Helen Drohan, OADR Docket No. 1995-083, Final Decision (March 1, 1996); cf. Mass. R. Civ. P. 56(e);
  Kourouvacilis v. General Motors Corp., 410 Mass. 706, 716 (1991); Cabot Corp. v. AVX Corp., 448 Mass. 629, 636-37 (2007). 

WHETHER THE PETITIONERS HAVE STANDING

Argument of the Parties

The Petitioners asserted that they have standing based on the fact that they requested the issuance of the SORAD by the Department, citing Matter of Osmun, Docket No. 2003-158, Decision and Order on Motions to Dismiss and for Summary Decision (April 29, 2005).  As to their standing as aggrieved persons, they reiterated their claims made in the request for a SORAD that the alteration of the wet ponds will cause a deleterious effect on groundwater levels and flood control on their adjacent property and the stormwater management functions of the wet ponds will not contribute to the protection of the interests of the Act.  The Petitioners argued generally that wetlands jurisdictional determinations are precursors to development that will impact abutters.  They stated that the Applicant’s property is proposed for development and that proposed design elements will increase runoff and flooding to their properties.  


The Department moved to dismiss for lack of standing, explaining the distinction between abutters as entities who may request the Department to issue a SORAD without showing they are aggrieved and the provisions governing appeals of a SORAD which allow abutters to appeal provided they show they are aggrieved.  Compare 310 CMR 10.05(7)(a)4 and 310 CMR 10.05(7)(b)3 (abutters may request a SORAD) with 310 CMR 10.05(7)(j)2 (aggrieved persons may file a notice of claim).  The Department argued that Osmun predates the regulatory revisions which now require abutters to appeal as persons aggrieved, whereas abutters formerly could appeal without demonstrating standing.   The Department further attached exhibits showing the detention basins/wet ponds are downgradient from the Petitioners’ property and argued that their factual claims to support standing were vague and speculative as to the proposed development.  The Applicant also filed a Motion to Dismiss, arguing that the Petitioners do not have standing to appeal as abutters without demonstrating they are aggrieved and discussing Osmun in detail.  The Applicant attached materials related to the regulatory revision in support of the view that the Department clearly intended abutters to show the basis for their standing as aggrieved persons.  Finally, the Applicant argued that a challenge based on proposed work was speculative and purely hypothetical.


In their opposition to the Motions to Dismiss, the Petitioners asserted that their claims were not vague or speculative, as the Applicant had already filed a request for a Comprehensive Permit under M.G.L. c. 40B for the construction of 288 units of rental residential housing on the site, along with plans.  They stated that the proposed work would increase the amount of impervious surface adjacent to their properties, and that the properties were downgradient from certain locations where the work is proposed, noting specifically a parking lot to the east three feet higher in elevation than the highest elevation on their properties.
  The Petitioners state that the failure of the SORAD to delineate the detention basins/wet ponds as resource areas would allow the Applicant to proceed without review, harming their interests.  They provided GIS maps showing that moving east to west from a high point on the Applicant’s property of 160 feet to a low point of 150 feet on the Petitioners’ property in the area where the buildings and parking lot would be located, which they alleged would be a significant increase in upgradient impervious surface that will adversely affect their property.  They further argued that denying them a right to appeal where they had requested the SORAD was an illogical and unfair result, because as a consequence of the SORAD their interests were less protected than if they had not made the SORAD request, unfairly penalizing them.

Discussion
The purpose of an Abbreviated Notice of Resource Area Delineation (“ANRAD”) is “to confirm the boundaries of resource areas.”  310 CMR 10.05(4)(b)(2).  The use of an ANRAD is entirely optional, as the regulations specifically state that resource area boundaries may be determined through the filing of a Notice of Intent.  Id.  The ANRAD form used by the Department shows that an applicant may delineate bordering vegetated wetland or any other resource area boundary.  Conservation commissions respond to an ANRAD by determining whether the resource areas “identified and delineated according to the definitions in 310 CMR 10.00 [by issuing an Order of Resource Area Delineation (“ORAD”)] to confirm or modify the delineations submitted.”  310 CMR 10.05(6)(a)3 (emphasis and parenthetical added).   The “Findings” section of the ORAD states that it determines the boundaries of resources areas noted, but “[t]his Order does not, however, determine the boundaries of any other resource area or Buffer Zone to any resource area not specifically noted above, regardless of whether such boundaries are contained on the plans attached to this Order or the [ANRAD].”  

The ANRAD submitted by the Applicant identified “Intermittent stream” as the resource area boundary delineated on its plans, with a length of 2,710 linear feet.   The fee paid by the Applicant was calculated based on the linear feet of the intermittent stream.  The plan that accompanied the ANRAD clearly depicts the intermittent stream along Shattuck Road.  ANRAD Plan for 30 and 40 Shattuck Road, Andover, MA, Crowe, 7/5/11 (revised 11/25/11 version shows this area in blue).   The Commission’s ORAD, dated August 29, 2011, determined that resource areas other than bordering vegetated wetland, specifically “Intermittent streams (roadside drainage trenches),” were accurate.  The Commission’s ORAD contains the general caveat that it does not determine any boundaries not specifically identified in the ANRAD.
Finally, and perhaps most importantly, the Department’s regulations clearly limit its review: “when requested to issue a [SORAD], the Department shall limit its review to the resource area delineations.  The Department shall consider the objections to the resource area delineations stated in the request.”  310 CMR 10.05(7)(g) (emphasis added).  Although the Department reached the opposite conclusion in its SORAD than the Commission in its ORAD, it also determined only the accuracy of the specifically identified resource area, “Bank” with the explanation that the “[s]tormwater drainage channel does not meet the definition of an intermittent stream.”  The reference in the SORAD to “Bank” as the resource area is based on the nature of an intermittent stream, because during the portion of the year when an intermittent stream is dry, there is no “land under water” and the resource area, for regulatory purposes, is “Bank.”  See e.g., Matter of Robert Beaulieu, Docket Nos. WET-2008-076 and 2008-077, Recommended Final Decision on Reconsideration (July 2, 2009), adopted by Final Decision (July 8, 2009).  This refinement aside, there is no question that the SORAD, like the ORAD, is limited to the delineation of the swale/drainage channel along Shattuck Road and whether it is an intermittent stream.  The SORAD, in its concluding paragraph, contains the same sentence as the ORAD that it determines only the specifically noted boundaries, and no other resource areas that might be shown on the plan.

The Petitioners raised issues related to the status of the detention basins/wets ponds as bordering vegetated wetlands in both their requests for a SORAD and their appeals. The Department’s cover letter dated January 24, 2012 responded at some length to the issues raised by the Petitioners as to the detention basins/wet ponds.  As a matter of law, however, the Petitioner may not change the scope of the ANRAD though their participation before the Commission or by their request for Department action.  An applicant may choose to seek a preliminary determination of the boundaries of specifically identified resource areas but neither an abutter nor anyone else may seek a delineation in an ORAD or SORAD when it has not been requested by the applicant.
  Accordingly, the scope of the SORAD, and this proceeding, is limited to the swale/drainage channel and whether its banks should have been delineated as containing an intermittent stream.
The Applicant and the Department contend that the Petitioners have not demonstrated that they are aggrieved, as required under the regulations, and therefore the appeal must be dismissed for lack of standing.   310 CMR 10.05(7)(j)2.a.; 310 CMR 10.05(7)(j)2.b.iii. A “person aggrieved” is defined in the wetlands regulations as “any person who, because of an act or failure to act by the issuing authority, may suffer an injury in fact which is different either in kind or magnitude from that suffered by the general public and which is within the scope of the interests identified in M.G.L. c. 131, s. 40.”  310 CMR 10.04.   A person claiming status as an aggrieved person must present facts in writing sufficient to allow a determination.  310 CMR 10.05(7)j.2.b.iii.  

The Petitioners provided no support for a claim of aggrievement from the sole delineation in the ANRAD and SORAD, the swale/drainage channel along Shattuck Road.  Indeed, their factual support for injury to their property is limited to the detention basins/wet ponds and proposed work related to the development of the 40B project adjacent to their properties.  In the portion of 40 Shattuck Road near their properties, the Petitioners have identified a low point of 150 feet.  The Department stated that the drainage channel is shown on the ANRAD plan at an approximate elevation of 130 to 135 feet.  The plans and exhibits in the record confirm these elevations. The Petitioners filed affidavits that addressed the question of whether the swale/drainage channel is subject to jurisdiction, another issue identified for adjudication, but there is no factual support for a finding that the swale/drainage channel is upgradient of the Petitioners’ property or has any effect on the Petitioners’ property within the scope of the interests of the Act.  Indeed, it is clear from the plans that the drainage channels along Shattuck Road are at a substantial distance and downgradient from the Petitioners’ properties along River Road.  Although the detention basins/wet ponds are located nearer to their property, the question of whether they are upgradient and could affect the Petitioners’ property is academic because this proceeding is limited to the delineation in the ANRAD and SORAD, which was limited to the swale/drainage channel.  
The Petitioners cannot prevail on an argument that the project as a whole might escape review if the SORAD fails to identify a resource area and the Petitioners could construct the project without wetlands review, harming their interests.  The Petitioners’ claim must be based on alteration to wetlands resource areas that in turn affects them, assuming arguendo that the stormwater management systems are also resource areas.  The Wetlands Protection Act protects wetlands for the functions and values they provide, and a petitioner may not generally allege affects on property interests from the project that are not caused by a failure to identify and protect wetlands.  See  Matter of John Schindler, Docket Nos. WET-2011-024 and 026, Recommended Final Decision (December 5, 2011), adopted by Final Decision (December 27, 2011).  Concerns related to the effects of runoff from the parking area to their property are not within the scope of interests of the Act absent work within a wetlands resource area or its buffer zone. 

Finally, the Petitioners may not prevail on an argument that they have a right to appeal the SORAD to protect their interests because they could be disadvantaged by filing the SORAD request.  With minor exceptions, the review by the Department’s regional office is independent of the commission’s review, and an adjudicatory proceeding is also de novo.  Nothing in the wetlands regulations as to requests for action by the Department suggests that the entity entitled to request action will gain any advantage by filing the request.  310 CMR 10.05(7)(a).  Accordingly, the Petitioners have not demonstrated that they have standing to bring this appeal and I recommend dismissal for lack of standing. 
WHETHER THE DRAINAGE CHANNEL AND BASINS ARE RESOURCE AREAS OR STORMWATER MANAGEMENT SYSTEMS FOR PURPOSES OF MAINTENANCE 
As an alternative ground, I recommend summary decision in favor of the Applicant and Department on the issue of whether the detention basins/wet ponds and swale/drainage channel are resource areas or stormwater management systems, for purposes of maintenance as stormwater management systems pursuant to 310 CMR 10.02(3).  The Petitioners contend that the detention basins/wet ponds meet the regulatory definition of “pond” because they are larger than the threshold size of 10,000 square feet and that the swale/drainage channel meets the regulatory definition of “stream.” 310 CMR 10.04(“Pond” and “Stream”).  The Applicant and the Department argue that the detention basins/wet ponds and swale/drainage channel are stormwater management systems.  They further argue that any work, including maintenance of the stormwater management systems, is outside the scope of the SORAD which confirms only the delineation of resource areas.
  

The regulations provide an exemption from the requirement to file a notice of intent for the maintenance of a stormwater management system permitted between November 18, 1996 and January 1, 2008.  Id.  The Applicant’s development at 40 Shattuck Road appears to qualify under this provision, allowing it to perform maintenance of its stormwater management system.  The regulatory provision allows maintenance of a stormwater management system even when the Order of Conditions is silent as to this activity.  For this site, however, the Applicant need not rely on the regulatory provision when maintaining the swale/drainage channel or detention basins/wet ponds.  The maintenance of the stormwater management system is required by the existing continuing conditions in the Commission’s Order, and those continuing conditions apply regardless of the jurisdictional status of the swale/drainage channel or detention basins/wet ponds and regardless of the regulatory provision.  
Although the parties addressed the Applicant’s record as to maintenance of the stormwater management system as required by the Commission’s 1997 Order and the regulatory provision, the enforcement of the Order falls within the exercise of the Commission’s or the Department’s enforcement discretion.  See Affidavit of Leslie Knowles.  The exercise of the Department’s enforcement discretion resides with the Department, and cannot be sought through adjudication.  See, e.g., Matter of Marette & Sons, Inc./Mark Rioux, Docket No. WET-2010-015, Recommended Final Decision (September 17, 2010), adopted by Final Decision (October 15, 2010);  Matter of Bourne Community Boating, Docket No.WET-2009-031, Recommended Final Decision, (November 19, 2009), adopted by Final Decision (December 18, 2009),  Matter of Christina Pesce, Docket No. 99-044, Final Decision (April 14, 2000); Matter of Town of Lexington, Docket No. 2006-184, Recommended Final Decision (March 19, 2007), adopted by Final Decision (March 23, 2007);  Thomas M. Dicicco v. DEP, 64 Mass. App. Ct. 423 (2005).  Thus, even if the stormwater management systems were not properly maintained, relief is not available in this forum.     


Accordingly, I conclude that the detention basins/wet ponds and swale/drainage channel are stormwater management systems, for purposes of maintenance as stormwater management systems pursuant to 310 CMR 10.02(3) as well as to the continuing conditions in the Commission’s Order. 
   Alternately, to the extent that the Petitioners seek the protection of the detention basins/wet ponds and swale/drainage channel as resource areas, their claim is properly dismissed for failure to state a claim upon which relief may be granted, because the maintenance of these systems as stormwater management systems is required by the Commission’s continuing conditions.  The Petitioners had an opportunity to object to the Commission’s Order as to the Applicant’s stormwater management systems at the time of its issuance in 1997, and they may not challenge the continuing conditions in this proceeding.  Finally, this issue as to the detention basins/wet ponds, but not as to the swale/drainage channel, is properly dismissed for failure to state a claim upon which relief may be granted because the status of the detention basins/wet ponds was not requested by the Applicant in the ANRAD or confirmed by the Department in the SORAD, as discussed above.     

WHETHER THE DRAINAGE CHANNEL IS AN INTERMITTENT STREAM   

The jurisdictional status of the swale/drainage channel is within the scope of the ANRAD and SORAD, and thus properly the subject of this proceeding.  I have concluded that the Petitioners do not have standing as persons aggrieved because they have not demonstrated an injury to their property from the downgradient swale/drainage channel.  Even if the Petitioners were aggrieved, the swale/drainage channel is governed by the continuing conditions in the Commission’s 1997 Order.  The swale/drainage channel is unquestionably a stormwater management system as defined in 310 CMR 10.04 and as treated in the Commission’s 1997 Order.   The ANRAD did, however, seek a ruling on the status of the swale/drainage channel along Shattuck Road.   
The issue of whether the swale/drainage channel is an intermittent stream was the subject of a motion for summary decision by the Applicant, supported by the Department, and opposed by the Petitioners.  Although there were differences in the opinions of the qualified expert affiants, appearing to raise genuine material factual issues, the precise location of the genesis of the swale/drainage channel on 6 Shattuck Road is not necessarily material to the question of whether there is an upgradient vegetated wetland so that it would meet the definition of stream: 
“ . . . a body of water which does not flow throughout the year (i.e., which is intermittent) is a stream except for that portion upgradient of all bogs, swamps, wet meadows and marshes.”  The parties agreed that there is a definite channel in the ground by the Applicant’s property that begins to the south on 6 Shattuck Road, and that there are bordering vegetated wetlands in the general vicinity to the south and west.  The Petitioners contend there is a genuine issue of material fact as to whether there is bordering vegetated wetland associated with the swale/ drainage channel along the boundary of the Verizon property between 6 and 20 Shattuck Road.

The Applicant’s motion for summary decision is properly made and supported by an affidavit of Charles Scott Doty stating that the drainage channel along Shattuck Road does not have any connection to wetlands to the south and southwest across a hydrologic divide depicted on an accompanying map.  As to the drainage channel along the boundary of 6 and 20 Shattuck Road, he depicted on the map a watershed divide approximately 700 feet west of Shattuck Road and stated that the boundary channel does not connect the swale/drainage channel to any upgradient wetland.  The Department concurred that there was no genuine issue as to any material fact that there was no upgradient wetland, with a supporting affidavit of Gary Bogue.  Mr. Bogue stated that the drainage channel began on 6 Shattuck Road adjacent to the parking area and originated in upland which is shown on a map accompanying his affidavit as a blue line extending north toward 20 Shattuck Road then east along the property boundary of 6 and 20 Shattuck Road, then north along Shattuck Road.  Mr. Bogue also reiterated a position stated in the Department’s cover letter to the SOC, that the swale/drainage channel was not significant to the interests of the Wetlands Protection Act because its banks lacked vegetation to provide habitat and were too narrow to provide flood control or storm damage prevention, observations that were not refuted.  310 CMR 10.54(1) and (3).
The Petitioners’ opposition was supported by the affidavit of Stephen Stapinski. Mr. Stapinski stated that there is a channel with standing water and wetland vegetation such as dogwood, speckled alder, birch and maple trees, upgradient of the channel shown on Town of Andover wetland maps, which are hydrologically connected to the drainage channel along the property boundary at 20 Shattuck Road where there are additional wetland species, which then connects to the swale/drainage channel along Shattuck Road.  He attached to his affidavit nine photographs, stating that “[t]presence of this intermittent stream, hydrologic connection, and the prevalence of wetland indicator species is readily observable and documented [in the photographs].   Thus, he concluded that “the presence of an intermittent stream persists in the location of the drainage channel.”
The question of whether there is a genuine issue of material fact as to whether the drainage channel is an intermittent stream turns on the allegation in Mr. Stapinski’s affidavit that there are wetland indicator plant species in the vicinity of the drainage channel between 6 and 20 Shattuck Road, as the presence of the drainage channel itself is not disputed.  Mr. Doty and Mr. Bogue, the Department’s affiant, stated that there were no upgradient wetlands.
  While at first blush it may appear that these opposite opinions constitute a factual dispute requiring resolution at a hearing, Mr. Stapinski’s statement falls short of the mark to support the Petitioners’ opposition, for two reasons.  First, the presence of wetlands indicator species does not necessarily confirm the presence of a wetland.  Under the Department’s regulations, wet meadows, marshes, swamps and bogs are collectively called bordering vegetated wetlands and are defined quite precisely by a dominance test where 50% or more of the vegetational community is wetland indicator species, which may be supplemented by an evaluation of saturated or inundated conditions such as hydric soils.  310 CMR 10.55(2)(c). See e.g. Matter of Mile Oak Associates, Docket No. 2006-189, Recommended Final Decision (August 13, 2009), adopted by final decision (April 1, 2010); Delineating Bordering Vegetated Wetlands Under the Massachusetts Wetlands Protection Act, A Handbook, MA Department of Environmental Protection (March 1995).  As the preamble notes, “sole reliance on the presence of wetland indicator plants can be misleading because some species thrive in both uplands and wetlands.”  310 CMR 10.55(1).   The Petitioners’ affiant identified some “wetland vegetation,” first four tree or shrub species, then two additional tree or shrub species.  The Petitioners do not claim to have conducted a dominance test, evaluated soils, or otherwise analyzed the area along the drainage channel for the presence of saturated or inundated conditions to confirm the presence of bordering vegetated wetlands as required by the regulations at 310 CMR 10.55(2)(c).  See Matter of Harry F. Papp, Docket No. 2004-021, Recommended Final Decision (November 8, 2005), adopted by Final Decision (December 27, 2005).  
The photographs attached to Mr. Stapinski’s affidavit are alleged to document the presence of the prevalence of wetland indicator species but instead show standing water and/or a dry channel surrounded by a cover of brown leaves with saplings and trees visible.  The photographs unquestionably show the presence of a channel to and along Shattuck road, but all parties agree there is a channel.  The photographs do not depict any wetlands flags as to which vegetation are wetlands indicator species or the location of the channel’s bank or the boundary of any bordering vegetated wetlands.  The photographs do not show any indicia of any evaluation of vegetation or soils at the site beyond what could be observed from the species visible above the leaf cover on the ground.  The affiant did not specifically state there was bordering vegetated wetland as defined in the regulations at this location, and the claim of a “prevalence of wetland indicator species . . . readily observable and documented” in the photographs is speculative. Thus, the affidavit does not provide sufficient factual support for a conclusion that there is bordering vegetated wetland upgradient of or along the drainage channel so that the swale/drainage channel would meet the definition of intermittent stream at 310 CMR 10.04.  Because the opposition is insufficiently supported, I recommend summary decision in favor of the Applicant and the Department, concluding that the swale/drainage channel along Shattuck Road is not an intermittent stream.  Accordingly, the Department’s SORAD should be sustained. 

CONCLUSION
I have concluded that the Petitioners do not have standing to bring this appeal as aggrieved persons because they have not demonstrated they will be affected by the delineation in the ANRAD and SORAD of the swale/drainage channel. Accordingly, I recommend this appeal be dismissed for lack of standing.  As an alternate ground for disposition of this appeal, I recommend summary decision for the Applicant, because the detention basins/wet ponds and swale/drainage channel are unquestionably stormwater management systems for purposes of maintenance and the swale/drainage channel along Shattuck Road adjacent to the site is not an intermittent stream.  I recommend that the Department’s Commissioner issue a Final Decision that sustains the SORAD issued by the Department.  
                                                                                                _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
�  Mass. R. Civ. P. 56(c) provides in relevant part that:





[t]he judgment sought shall be rendered forthwith if the pleadings, depositions, answers to interrogatories, and responses to requests for admission[,] . . . together with the affidavits, if any, show that there is no genuine issue as to any material fact and that the moving party is entitled to a judgment as a matter of law. 


  


�  Mass. R. Civ. P. 56(e) provides in relevant part that:





[w]hen a motion for summary judgment is made and supported as provided in th[e] rule, an adverse party may not rest upon the mere allegations or denials of his pleading, but his response, by affidavits or as otherwise provided in th[e] rule, must set forth specific facts showing that there is a genuine issue for trial. If he does not so respond, summary judgment, if appropriate, shall be entered against him. 





� The Petitioners properties are located to the southwest of the Applicant’s property, with Andover Portland Avenue Associates at 168 River Rd. and Tower LLC at 170 River Rd.  





� The Applicant filed reply briefs to the Petitioners’ Opposition to the Motions to Dismiss and for Summary Decision, which was the subject of strenuous opposition by the Petitioners.  I need not address the issue of reply briefs, because I had reached my conclusions prior to their filing and did not rely on them.


�Even in a Request for Determination of Applicability, which under the Act may be filed by someone other than the landowner or applicant, the scope of the determination is limited by the scope of the request, and the information presented in the request.  Matter of Haddad, Docket No. 98-028, Final Decision (August 11, 1999); Matter of Pesce, Docket No. 99-044 Final Decision (April 14, 2000). 


� The Department’s cover letter to its SORAD stated that the swale/drainage channel and detention basins/wet ponds are stormwater management systems and not resource areas because their function is limited to stormwater management and they do not contribute to the interests of the Act.  See also affidavit of Gary Bogue.  Because the SORAD was limited to the request in the ANRAD, this statement suggests a finding of nonsignificance pursuant to 310 CMR 10.05(6)(a)1 as to the swale/drainage channel, and to the detention basins/wet ponds as well had the Applicant sought a more comprehensive ruling.  


� An underlying issue not specifically addressed  by the parties is whether a stormwater management system may also be a wetlands resource area, for purposes other than maintenance.  See 310 CMR 10.02(1) (Areas Subject to Jurisdiction Under  M.G.L. c. 131, s. 40) (geographic jurisdiction) and 310 CMR 10.02(2) (Activities Subject to Regulation Under M.G.L. c. 131, s. 40) (activity jurisdiction) (emphasis added).  The Department has taken the position that detention basins serving as stormwater management features can also be jurisdictional resource areas.  Matter of Pyramid Mall of Hadley Newco, LLC, Docket No. DEP-06-371, Recommended Final Decision (August 14, 2009), adopted by Final Decision (September 24, 2010) (regulations clearly contemplate the creation and maintenance of bordering vegetated wetland for stormwater management purposes).  Unlike Pyramid Mall, where the stormwater system was constructed in 1978 and was apparently not governed by continuing conditions in an Order, the Applicant’s stormwater management system is more recent in origin and the Commission’s Order, through its continuing conditions, clearly requires the maintenance of the swale/drainage channel and the detention basins/wet ponds as stormwater management systems.  Typically, findings related to the presence or absence of resource areas in an Order expire after three years.  Matter of Kriegstein, Docket No. 98-061, Final Decision (May 14, 1999). The Commission’s Order here purports to establish jurisdiction in perpetuity as to the swale/drainage channel as an intermittent stream but not as to the detention basins/wet ponds. See Special Conditions 12.2 and 12.4 of Commission’s Order, attached to the Department’s Motion to Dismiss for Lack of Standing.  A Final Decision consistent with this Recommended Final Decision would reverse only the Commission’s finding as to the jurisdictional status of the swale/drainage channel, leaving the Commission’s Order binding as to detention basins/wet ponds as stormwater management systems rather than jurisdictional  resource areas.   More generally, the Department has indicated that it intends to revise its regulations to address some of the ambiguities that have arisen where stormwater management systems constructed prior to 2008 may have acquired characteristics of resource areas.  See 310 CMR 10.02(2)(c). 





� The Department’s cover letter to the SORAD notes the presence of a noncontinuous fringe of wetlands shrubs along one slope of the channel, but did not find a bordering vegetated wetland.  





