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RECOMMENDED FINAL DECISION ON RECONSIDERATION

In this appeal, Toby and Barbara Burr (the “Petitioners”) challenged a Superseding Determination of Applicability (“SDA”) that the Department’s Southeast Regional Office (the “Department”) issued under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.  The Petitioners sought a determination that bordering vegetated wetland (“BVW”) was not present at the site.  The SDA found that the site, their yard at 27 Pawkechatt Way in Marion, is subject to jurisdiction, but the work did not require a Notice of Intent.  After consideration of the evidence at an adjudicatory hearing, I recommended that the SDA be sustained based upon my finding that there is BVW on the Burr property and this recommendation was adopted by the Department’s Commissioner in a Final Decision.  The Petitioner filed a motion for reconsideration of the Final Decision.  A motion for reconsideration may be granted only where a finding of fact or conclusion of law is clearly erroneous.  310 CMR 1.01(14(d).   I recommend that the motion for reconsideration be denied, on procedural and substantive grounds. 

A motion for reconsideration must be filed within seven days of the issuance of a Final Decision.  The Final Decision was issued on December 27, 2011 and the motion was filed on January 11, 2012, past the deadline of January 6, 2012.  310 CMR 1.01(14)(d)(seven days to request reconsideration) and 310 CMR 1.01(3)(periods of seven days begin on the following day and exclude weekends and holidays).  The Petitioner received notice of the seven day timeline within the text of the Final Decision and acknowledged the issuance date of December 27, 2011 in the motion.  Because the language in the regulations is mandatory, motions for reconsideration which are not timely filed are routinely denied.  Accordingly, the motion should be denied on procedural grounds. 

Substantively, the motion for reconsideration seeks clarification of the Final Decision, i.e., whether the wetland in the Burrs’ yard is “bordering” because there is a break in the berm located between the stream or because of the presence of wetland vegetation over it.  The Burr property is bounded by an earthen berm/stone wall with a stream on the abutting property.  A specific area of disagreement was whether the berm is a wetlands resource area where it has wetlands plant species and/or saturated or inundated conditions, or whether it separates the Burr property from the BVW associated with the stream.  The status of the wetlands plant species and the presence of saturated or inundated conditions in the Burr yard were confirmed and not disputed.   Much of the motion reiterates arguments raised at the hearing that I need not address as they were adequately covered in the Final Decision, but I make several observations.  
The motion argues that for the wetland in the Burrs’ yard to “border” the stream, there must be a link between the two, such as a corridor of BVW where the land is saturated with water at or near the surface at a depth of 12 inches throughout the growing season, or alternately, inundated by a flow of stormwater during a one year storm event.  The state regulations applicable to this appeal, however, do not mention a corridor, saturation to a depth of 12 inches, or inundation during the one-year storm event.  Instead, the regulations establish a presumption that areas containing a predominance of wetland plant species indicate the presence of saturated or inundated conditions, and the boundary is determined according to the presence of wetland indicator plant species.  310 CMR 10.55(2)(c)1.  “Bordering” is defined in the regulations as “touching,” meaning that some portion of the area meeting the vegetational criteria in the regulations must touch the stream.  310 CMR 10.04.  Because wetland plant species bordered the stream, continued over the berm, and were present in the Burrs’ yard, the entire area was BVW.   The Petitioners did not provide sufficient evidence to rebut the presumption so that the berm would be excluded from the regulatory definition of BVW.
 

Finally, and perhaps most fundamentally, the document challenged is an SDA which determined only the presence of BVW at a site, without delineating its extent, and which is valid for only three years.
  If the Petitioners were to file a Notice of Intent for any work they may wish to pursue, the extent of the BVW on the property would be determined at that time.  It is possible that the recent relocation of a sump pump may lessen the extent of BVW in the yard, depending on the contributions of the stream and the sump pump discharge to the hydrologic and vegetative conditions at the site.   As to current conditions, however, there was no error of fact or law in the Final Decision that warrants reconsideration. The SDA speaks for itself as to the current jurisdictional status of wetlands on the property.     
CONCLUSION     

I recommend that the Department’s Commissioner decline to reconsider the Final Decision in this matter. 


                                                                                                _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

           NOTICE- RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
� The Petitioners argued that sufficient investigations were conducted, but the testimony of their expert witness does not contain the findings to provide factual support for his opinion, in addition to his reliance on the federal methodology for identification of wetlands.  The motion objects to the references to breaks in the berm in the Decision. I addressed the presence or absence of breaks in the berm because the parties filed testimony related to this question.  The continuity of the berm in large measure could be visually observed, while neither expert testified to the results of investigations into the presence or absence of hydric soils at various depths on the berm itself.





� The SDA allowed the construction of a shelter behind the garage without the filing of a Notice of Intent, and also identified the presence of land subject to coastal storm flowage at the site.





