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RECOMMENDED FINAL DECISION
In October 2011, the Petitioner Belleaire Avenue Realty Trust filed this appeal challenging a Superseding Order of Resource Area Delineation (“SORAD”) that the Northeast Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”), for  the real property that the Applicant Camp Lion of Lynn, Mass., Inc. owns and/or controls at 488 Highland Avenue in Salem, Massachusetts (“the Property”).  The Department’s SORAD confirmed the delineation of several wetlands resource areas subject to protection under the MWPA and the Wetlands Regulations that were depicted on a wetlands delineation plan (“Plan of Record”) prepared by the Applicant’s environmental consultant, AECOM, on May 25, 2011.  See SORAD, at pp. 1-2; Department’s September 28, 2011 Cover Letter Accompanying SORAD; Letter of Seekamp Environmental Consulting, dated October 11, 2011, attached to Petitioner’s Appeal Notice of October 13, 2011 (“Petitioner’s Appeal Notice/Seekamp Letter”).  Specifically, the Plan of Record delineated: (1) Bordering Vegetated Wetlands (“BVW”) and (2) Bank of Intermittent Stream (“Bank”) at various areas of the Property.  Id.  
The Petitioner challenged the Department’s SORAD  contending that “[t]he area [depicted on the Applicant’s Plan of Record] as A12 to B11 . . . under-represent[ed] BVW,” and that “[a]ll other areas between the wetland boundary lines A1 to A21 and B1 to B20” also under-represented BVW.  Petitioner’s Appeal Notice/Seekamp Letter, at p. 1.  Last month, on November 16, 2011, I conducted a Pre-Screening Conference (“Conference”) with the parties and their respective legal counsel or representatives in accordance with 310 CMR 1.01(5)(a)15 and 310 CMR 10.05(7)(j) to determine whether there was a possibility of this appeal being settled by agreement of the parties and to identify the Issues for Resolution in the aappeal in the event that it was not settled.  Pre-Screening Conference Report & Order, November 18, 2011 (“PSC Rept. & Order”), at p. 2.  At the Conference, the Issues for Resolution in the aappeal were identified after settlement of the appeal did not appear likely at that time, and I established a schedule for the Issues to be resolved in an Adjudicatory Hearing (“Hearing”) through Pre-filed Testimony of witnesses and memoranda of law to be filed in advance of the Hearing.  PSC Rept. & Order, at pp. 2-3, 8-10.
  
Under the schedule established at the Conference, the Hearing was to take place on February 7, 2012, and the Petitioner was to file its Pre-filed Testimony and memorandum of law by December 28, 2011, followed by the Applicant’s and the Department’s Pre-file Testimony and memoranda of law on January 20 and 27, 2012, respectively.  Id., at pp. 8-10.  On December 23, 2011, the Petitioner gave written notice to the parties that it was withdrawing this appeal.  See Electronic mail message (“e-mail message”) of Petitioner’s counsel, December 23, 2011.
Under 310 CMR 1.01(5)(a)15.f.ii and 310 CMR 1.01(6)(e), an appellant may withdraw an appeal after its filing.  Withdrawal of an appeal constitutes a waiver by the appellant of any further appellate review by the Presiding Officer and the Department’s Commissioner of the matter that the appellant challenged in the appeal.  Here, the Petitioner’s withdrawal of this appeal constitutes a waiver of its request for further appellate review of the SORAD at issue.  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal with prejudice.
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�  Two Issues for Resolution were identified:





1.	Whether the Petitioner has standing to appeal the SORAD as an aggrieved party [within the meaning of 310 CMR 10.04]? and





2.	Whether the Applicant’s Plan of Record accurately delineates Bank and BVW in accordance with 310 CMR 10.54 and 10.55, respectively, with respect to (a) the area depicted on the Plan as A12 to B11, and (b) the area depicted on the Plan as A1 to A21 and B1 to B20?





PSC Rept. & Order, at p. 3.
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