	
	COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY & ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION
ONE WINTER STREET, BOSTON, MA 02108  617-292-5500

	
	


PAGE  

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION

May 11, 2012
________________________


In the Matter of




OADR Docket No. WET-2012-002
City of Lowell Regional



Lowell



  
  Wastewater Utility




________________________




RECOMMENDED FINAL DECISION
In this wetlands permit appeal, the Petitioner, Phoenix Avenue, LLC, is challenging a Superseding Order of Conditions (“SOC”) that the Department of Environmental Protection’s Northeast Regional Office (“Department” or “MassDEP”) issued to the City of Lowell approving the project for the maintenance and improvement of an existing stormwater outfall pipe on the property at 500 Wentworth Ave., Lowell, MA.  That pipe allegedly discharges stormwater into Bordering Vegetated Wetlands (“BVW”) on the Petitioner’s property.  The SOC approved the project as a Limited Project under 310 CMR 10.53(3)(k) for “routine maintenance and repair of road drainage structures including culverts and catch basins . . . and artificial water conveyances to insure flow capacities which existed on the effective date of 310 CMR 10.51 through 10.60.”  The project was also classified by MassDEP as a “redevelopment” project under the Stormwater Management Regulations.  See 310 CMR 10.05(6)(k).  
The drainage infrastructure is located in approximately 10 square feet of BVW and an unspecified area of Buffer Zone to BVW.  The SOC found that there would be no new permanent alterations to BVW or Buffer Zone; the work would result in temporary alterations from construction activities, which were required to be fully restored.   

At the Pre-Screening/Pre-Hearing Conference it became clear, and the city admitted, that it had completed the project prior to issuance of the SOC.  The Petitioner contends that the completed project varies from what the SOC approved, and is in noncompliance with the Wetlands Protection Act, G.L. c. 131 § 40 (the “Act”), and 310 CMR 10.00, the Wetlands Regulations.  The Petitioner also asserts that as a result of this noncompliant project there will be flooding on its property and adverse impacts to the BVW and Bordering Land Subject to Flooding on the property, allegedly in noncompliance with the Act and Wetlands Regulations.  The Petitioner’s Notice of Claim also raised a number of issues related to who holds title to the subject property.  The parties have been disputing the property ownership issues for approximately 30 years.  At the conference I explained, and the parties agreed, that the issues concerning legal ownership could not be adjudicated in this appeal.  See Tindley v. Department of Env. Quality Engineering, 10 Mass. App. Ct. 623, 411 N.E. 2d 187 (1980).   

Prior to and at the conference, MassDEP contended, and the city concurred, that (1) the completion of the project prior to issuance of the SOC, (2) the project’s alleged noncompliance with what was approved in the SOC, and (3) the consequential adverse impacts to the BVW were issues to be addressed, if at all, in enforcement, not permitting.  See generally Matter of Stephen F. and Marcia Sullivan, WET Docket No. 2011-013, Recommended Final Decision (May 31, 2011), adopted by Final Decision (June 22, 2011) (permitting generally pertains to work to occur in the future while enforcement generally relates to “work that has already occurred in noncompliance with applicable laws or appropriate permits and conditions, and which cannot generally be lawfully permitted prospectively”).  As a result they claimed that the appeal should be dismissed for failure to state a claim.
  It was also discussed whether the appeal of the SOC was rendered moot by the project’s completion, which left only possible enforcement issues.  Given this posture, I allowed the Petitioner approximately two weeks to show cause why the appeal should not be dismissed for these reasons.  In its response, the Petitioner did not oppose dismissal, and stated only that:

The Applicant knowingly and without justification violated the Wetlands Protection Act protocol and procedure, with the knowing complicity of the Lowell Conservation Commission, and thereby circumvented the jurisdiction of OADR.  To not punitively sanction such a display of arrogance on the part of the Applicant and its confederates would make a mockery of the permitting process.  The Petitioner respectfully requests that OADR turn this matter over to the exercise of the Department’s enforcement powers.

I have no jurisdiction in this appeal over whether the Department exercises its enforcement discretion.  See supra. at n. 1.  Given this and the Petitioner’s failure to show cause why the appeal should not be dismissed for mootness or failure to state a claim, I recommend that MassDEP’s Commissioner issue a Final Decision dismissing the appeal for failure to state a claim and mootness.  
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
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� It is well settled that the exercise of enforcement discretion resides with the Department and a party may not use the Department's permitting process to compel enforcement action against another party.  See Matter of Diane Mercadante, Docket No. WET 2009-029, Recommended Final Decision (November 12, 2009), adopted by Final Decision (November 23, 2009) (administrative appeal claims seeking enforcement action in permitting case dismissed for lack of subject matter jurisdiction); In the Matter of Edward McLaughlin, Trustee, ETM Realty Trust, Docket No. 97-043, Final Decision (September 24, 1997); (same); In the Matter of Augustine Luongo, Trustee, Luongo Realty Trust, Docket No. 98-053,  Final Decision (March 4, 1999) (same).
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