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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION

In June 2011, the Burdon Pond Realty Trust (“the Trust”) by its trustees, Howard and Andrea Fease, filed this appeal challenging a Unilateral Administrative Order (“UAO”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to the Trust to halt the Trust’s violations of the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations at 310 CMR 10.00.  The Department issued the UAO because the Trust performed unauthorized work on a dam that it operates on its real property in Northbridge and Sutton, Massachusetts (“the Property”).  See UAO, at pp. 1-4.  The Property is located on the southwesterly side of Purgatory Road and the westerly side of Burdon Street in Northbridge and Sutton.  Id., at ¶ 2, at p. 1.  The dam at issue is known as the Dam at Burdon Pond (“the Dam”).  
Id., at ¶ 4, at p. 1.
On March 2, 2012, I issued a Recommended Final Decision that the Department’s Commissioner adopted on March 8, 2012 as his Final Decision affirming the UAO.  The Trust presently requests that the Commissioner reconsider his Final Decision.  I recommend that the Commissioner deny the Trust’s request because the Trust has failed to demonstrate that any “finding of fact or ruling of law on which [the Commissioner’s ] final decision is based is clearly erroneous.”  See 310 CMR 1.01(14)(d) (governing Motions for Reconsideration of Final Decisions).  The Trust’s request should also be denied because the Trust has renewed matters that were adequately considered and rejected in the Commissioner Final Decision, and attempts to raise a new claim that lacks merit.  Id.  
DISCUSSION

It is well settled that to succeed on a motion for reconsideration of a Final Decision, the moving party has a heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Jody Reale, OADR Docket No. WET-2010-012, Recommended Final Decision on Motion for Reconsideration (July 29, 2010), 2010 MA ENV LEXIS 239, at 1-2, adopted as Final Decision on Reconsideration (July 30, 2010).  Specifically, the moving party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, “[w]here the motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id.  Moreover, “reconsideration [of a Final Decision is not] justified by the movant’s disagreement with the result reached in the Final Decision.”  In the Matter of Frank A. Marinelli, OADR Docket No. 1985-032, Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (January 6, 1998), 1998 MA ENV LEXIS 940, at 9.  Here, the Trust has not met its burden in seeking reconsideration of the Commissioner’s Final Decision affirming the UAO.
It is undisputed that the Department issued the UAO after concluding that the Trust had performed work on the Dam without prior authorization from the Northbridge Conservation Commission (“NCC”) in violation of the MWPA and the Wetlands Regulations.  RFD, at pp. 1-4.  This work consisted of the Trust’s concrete reconstruction of one of the spillways on the Dam and installation of flash boards on the Dam that caused water in the Burdon Pond to flood over the Pond’s banks and altered them.  UAO, ¶¶ 3-4, 7-9; RFD, at pp. 2-3.
  
The Trust admitted that it performed all of this work without prior authorization from the NCC under the MWPA and the Wetlands Regulations, asserting that the work was exempt from regulation under the statute’s and Regulations’ Agricultural Use Exemption.  See UAO, ¶ 5, at pp. 1-2; Exhibit D to the Trust’s Answer to [UAO] (June 22, 2011);
 RFD, at pp. 3-4, 8-13.  The RFD and the Commissioner’s Final Decision correctly rejected the Trust’s Agricultural Use Exemption defense because the Trust failed to submit evidence demonstrating that it met the requirements of the Agricultural Use Exemption.  RFD, at pp. 12-13.  Specifically, the Trust did not present evidence demonstrating that its work at the Dam was related to “producing or raising one or more of the . . . agricultural commodities [listed in the Wetlands Regulations] for commercial purposes.”  310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use”).  The Trust also did not present evidence demonstrating that the work was “related to, and customarily and necessarily used in, producing or raising [agricultural] commodities, including but not limited to” those set forth above.  Id.  Lastly, the Trust did not present evidence demonstrating that the work “[was] . . . . ‘for normal maintenance or improvement of land in agricultural use’ . . . directly related to the production or raising of agricultural commodities referenced in [the Wetlands Regulations].”  Id.


The Trust has failed to demonstrate that any finding of fact or ruling of law on which the Commissioner’s and my rejection of the Trust’s Agricultural Use Exemption defense is clearly erroneous.  All the Trust has done is to re-argue the defense in its Motion for Reconsideration.  See Trust’s Motion for Reconsideration, at pp. 1, 3-5.  In sum, the defense was adequately considered and denied in the RFD and the Final Decision.

Lastly, the Trust’s Motion for Reconsideration fails because it attempts to raise a new claim: that my RFD was invalid because it was issued on March 2, 2012, rather than on December 5, 2011, the date set forth in the litigation schedule that I established in my Pre-Screening/Pre-Hearing Conference Report and Order of August 17, 2011.   The Trust’s claim is 
without merit for several reasons.

First, Presiding Officers have broad case management authority in assisting the Department's Commissioner in resolving administrative appeals before the Office of Appeals and Dispute Resolution (“OADR”).  See 310 CMR 1.01(5)(a); 310 CMR 1.01(5)(a)15; 310 CMR 1.01(9).  This authority includes the power to establish and modify a litigation schedule for resolution of an appeal so long as it does not conflict with any mandatory timeline established by regulation or Commissioner’s directive governing resolution of appeals.  Id.   Presently, there is only one required timeline that governs resolution of administrative appeals before OADR: the timeline in 310 CMR 10.05(7)(j)8 that requires resolution of all Wetlands Permit Appeals within six months of their filing with OADR.  The Trust’s appeal here is not a Wetlands Permit Appeal, but rather, an appeal of a Department enforcement order.

Although no required timeline governs resolution of appeals of Department enforcement orders, OADR nevertheless strives to resolve such appeals within nine months of their filing subject, however, to resolution of Wetlands Permit Appeals, which take priority by virtue of the mandatory six month resolution deadline discussed above.  Here, the Trust’s appeal of the UAO was resolved within nine months of the appeal’s filing because the appeal was filed on June 23, 2011 and the Commissioner’s Final Decision affirming the UAO was issued less than nine months later on March 8, 2012.   
CONCLUSION


Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration and affirming the Commissioner’s Final Decision of March 8, 2012 that sustained the Department’s UAO against the Petitioner. 
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
Date: __________




__________________________

Salvatore M. Giorlandino

Chief Presiding Officer 
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� The Trust’s installation of the flash boards caused significant flooding and damage to an abutter’s land resulting in litigation between the Trust and the abutter.  See Howard Fease, Trustee of Burdon Pond Realty Trust v. Gregory Vendenakker, Worcester Superior Court, C.A. No. WOCV-2012-00390, Memorandum of Decision and Order on Defendants’ Motion for Preliminary Injunction, April 17, 2002 (“Superior Court’s Preliminary Injunction Order”).  On April 17, 2012, the Worcester Superior Court issued a preliminary injunction directing the Trust:





[to] immediately . . . [1] open the [Dam’s] gate valve . . . to lower the [Burdon Pond’s water] level , . . . . [2] remove the top flash board on the dam spillway, and [3] keep the gate valve open until the water level . . . is equal to the height of the concrete spillway.





Id., at p. 4.  The Court also ordered the Trust to completely remove each remaining flash board from the Dam spillway as the remaining flash boards were exposed by the lowering of the water level, and to close the Dam’s gate valve and maintain the water level at the top of the concrete spillway after the last flash board was removed.  Id., at pp. 4-5.  The Court also prohibited the Trust from taking “[any] further action to flood or otherwise damage the [abutter’s] property” and any action in violation of the MWPA and the Wetlands Regulations.  Id., at p. 5.  In making the latter order, the Court was aware of the Commissioner’s Final Decision affirming the UAO and noted the Final Decision was entitled to “substantial deference” by the Court due to the Department’s “specialized expertise in the area of . . . wetlands.”  Id., at p. 2.  





�  The title of the Trust’s Notice of Appeal of the UAO is “Answer to Complaint.”  For clarity and ease of reference, I refer to the Trust’s Answer as “Answer to [UAO].”








 This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD Service - 1-866-539-7622 or 

1-617-574-6868.
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