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RECOMMENDED FINAL DECISION ON RECONSIDERATION
INTRODUCTION

The Petitioner John G. Sabbey filed this appeal challenging a $54,937.50 Penalty Assessment Notice (“PAN” or “Civil Administrative Penalty”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) assessed against him for violations of Massachusetts statutes and regulations governing the removal of asbestos-containing materials.  See G.L. c. 111, §§ 142A-142N; the Air Pollution Regulations at 310 CMR 7.00, et seq.; and the Asbestos Regulations at 310 CMR 7.15; PAN, at pp. 1-5.  The Department issued the PAN in connection with the Petitioner’s dismantling of a boiler containing asbestos insulation at real property that he owns at 146 Elm Street in Worcester, Massachusetts (“the Site”).  PAN, at pp. 1-5.    
On April 20, 2012, I issued a Recommended Final Decision (“RFD”) that the 
Department’s Commissioner adopted on May 1, 2012 as his Final Decision affirming the PAN.  The Petitioner presently requests that the Commissioner reconsider his Final Decision.  I recommend that the Commissioner deny the Petitioner’s request because the Petitioner has failed to demonstrate that any “finding of fact or ruling of law on which [the Commissioner’s] final decision is based is clearly erroneous.”  See 310 CMR 1.01(14)(d) (governing Motions for Reconsideration of Final Decisions).  The Petitioner’s request should also be denied because the Petitioner has renewed matters that were adequately considered and rejected in the Commissioner’s Final Decision.  Id.  

DISCUSSION

It is well settled that to succeed on a motion for reconsideration of a Final Decision, the moving party has a heavy burden of demonstrating that the Final Decision was unjustified.  310 CMR 1.01(14)(d); In the Matter of Jody Reale, OADR Docket No. WET-2010-012, Recommended Final Decision on Motion for Reconsideration (July 29, 2010), 2010 MA ENV LEXIS 239, at 1-2, adopted as Final Decision on Reconsideration (July 30, 2010).  Specifically, the moving party must demonstrate that the Final Decision was based upon a finding of fact or ruling of law that was “clearly erroneous.”  Id.  In addition, “[w]here the motion [for reconsideration] repeats matters adequately considered in the final decision, renews claims or arguments that were previously raised, considered and denied, or where it attempts to raise new claims or arguments it may be summarily denied.”  Id.  Moreover, “reconsideration [of a Final Decision is not] justified by the movant’s disagreement with the result reached in the Final Decision.”  In the Matter of Frank A. Marinelli, OADR Docket No. 1985-032, Decision on Motion for Reconsideration, adopted as Final Decision on Reconsideration (January 6, 1998), 1998 MA ENV LEXIS 940, at 9.  Here, the Petitioner has not met his burden in seeking reconsideration of the Commissioner’s Final Decision affirming the PAN.
It is undisputed that the Department issued the PAN as a result of the Petitioner’s dismantling of a boiler containing asbestos insulation at the Site.  RFD, at pp. 11-15.  The RFD and the Commissioner’s Final Decision correctly found that the Petitioner’s dismantling of the boiler caused the asbestos violations for which he was cited in the PAN, and that the violations were willful and not the result of error within the meaning of the Civil Administrative Penalties Act, G.L. c. 21A, § 16, and the Administrative Penalty Regulations, 310 CMR 5.14, because the Petitioner intended to dismantle the boiler.  RFD, at pp. 7-9, 11-15.  This finding was amply supported by the significant testimonial, documentary, and photographic evidence that the Department staff member responsible for investigating the Petitioner’s violations presented in the case, including the Petitioner’s admission that he had dismantled the boiler.  Id., at pp. 11-15.  
In short, “the [Petitioner’s] violations were not accidental, but rather, were foreseeable and within the Petitioner’s control.”  Id., at p. 11.  The Petitioner has failed to demonstrate that any finding of fact or ruling of law on which this finding is based is clearly erroneous.  All the Petitioner has done is to re-argue his claims that he did not commit any asbestos violations and that any violations did not impact public health, safety, or welfare.  See Petitioner’s Motion for Reconsideration.  These claims were adequately considered and denied in the RFD and the Final Decision.  RFD, at pp. 11-15.
The RFD and the Final Decision also correctly found that the Department properly assessed the $54,937.50 penalty in accordance with the requirements of G.L. c. 21A, § 16 and 310 CMR 5.25.  Id., at pp. 15-20.  The Petitioner has failed to demonstrate that any finding of fact or ruling of law on which this finding is based is clearly erroneous.  As discussed in detail in the RFD, G.L. c. 21A, § 16 and 310 CMR 5.25 require the Department to consider 12 factors when assessing a civil administrative penalty.  Id., at pp. 15-17.  The 53 page Pre-filed Testimony (“PFT”) submitted by the Department staff member responsible for finalizing the penalty assessments for each of the asbestos violations listed in the PAN more than confirms that the Department properly considered all 12 factors required by G.L. c. 21A, § 16 and 310 CMR 5.25.  Id., at pp. 17-20.  In requesting reconsideration of this issue, the Petitioner did nothing but re-argue his previously rejected claim that the penalties in the PAN “are redundant,” or as he originally asserted in his PFT, that the Department “[was] charging [him] over and over for the same violation.”  See Petitioner’s Motion for Reconsideration; RFD, at pp. 19-20.  These claims were adequately considered and denied in the RFD and the Final Decision.  RFD, at pp. 15-20.

CONCLUSION


Based on the foregoing, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration and affirming the Commissioner’s Final Decision of May 1, 2012 that sustained the PAN. 
NOTICE-RECOMMENDED FINAL DECISION ON RECONSIDERATION
This decision is a Recommended Final Decision on Reconsideration of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision may be appealed and will contain a notice to that effect.  
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