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RECOMMENDED FINAL DECISION ON RECONSIDERATION
The Petitioner Robert E. Peltier (“Mr. Peltier”), as Trustee of T.C.B. Realty Trust No. 1 (“Trust”), seeks reconsideration of a Final Decision issued by the Commissioner of  the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) affirming a $50,412.50 civil administrative penalty notice (“PAN” or “Civil Administrative Penalty”) that the Department’s Central Regional Office  issued to the Petitioner for asbestos removal violations.  See PAN, at pp. 1-10.  The Department issued the PAN in connection with the Trust’s demolition project at its real property at 41 Sutton Lane, Worcester, Massachusetts (“the Site”).  The PAN alleged that during the course of the demolition project, the Trust removed asbestos-containing materials from the Site in violation of the Department’s Air Pollution Regulations at 310 CMR 7.09 and Asbestos Regulations at 310 CMR 7.15.  Id.  

I recommend that the Department’s Commissioner deny the Petitioner’s motion for
reconsideration because the Petitioner has failed to demonstrate that any “finding of fact or ruling of law on which [the Commissioner’s] final decision is based is clearly erroneous.”  See 310 CMR 1.01(14)(d) (governing Motions for Reconsideration of Final Decisions).  The Petitioner’s motion should also be denied because the motion raises a new claim that: a $1.8 million lien that the United States Environmental Protection Agency (“USEPA”) has imposed on the Site pursuant the federal Comprehensive Environmental Response, Compensation, and Liability Act (“CERCLA”) renders the Petitioner financially unable to pay the $50,412.50 penalty at issue in this case.  Moreover, as explained below, the Petitioner failed to substantiate this new financial inability to pay claim after the Department provided him with a meaningful opportunity to substantiate the claim.  
  The gist of the Petitioner’s claim is that the USEPA’s $1.8 million CERCLA lien on the Site is well in excess of any equity that the Petitioner has in the Site.  Status Conference Report and Order, May 15, 2012 (“Status Conf. Order”), at pp. 1-2.  The Department opposed the Petitioner’s Motion for Reconsideration because the Petitioner had not made the Department and the Office of Appeals and Dispute Resolution (“OADR”) aware of the CERCLA lien until after the issuance of the Final Decision affirming the PAN.  Id., at p. 2.  The Department also opposed the Petitioner’s Motion for Reconsideration because of the Department’s need for a complete accounting of the Petitioner’s assets and liabilities in order to assess the validity of the Petitioner’s financial inability to pay claim.  Id.  
In response to the Department’s concerns, the Petitioner promised to supply the Department with financial data under the penalties of perjury substantiating the Petitioner’s financial inability to pay claim.  Id., at p. 3.  I then issued an Order establishing a schedule for the Petitioner to supply that financial data to the Department, and for the Department to review it and make its assessment of the data.  Id., at pp. 3-4.  

Under the schedule, the Department was to provide the Petitioner by May 22, 2012, a list of financial information and documents that the Petitioner was to provide to the Department under the penalties of perjury in order to enable the Department to assess the Petitioner’s financial inability to pay claim.  Id., at p. 3.  The Petitioner, in turn, was to provide that financial information and documentation to the Department under the penalties of perjury by June 22, 2012.  Id.    

The Department complied with my Order by forwarding a detailed letter to the Petitioner on May 22, 2012 setting forth the financial information and documents that the Petitioner was to provide to the Department under the penalties of perjury.  Department’s Response to Status Conference Report and Order, July 20, 2012 (“Department’s Response”), at p. 3; Affidavit of Timothy M. Cahill, July 20, 2012 (“Mr. Cahill’s Affidavit”), ¶ 3; Attachment A to Mr. Cahill’s Affidavit.  The financial information and documents that the Department requested from the Petitioner included: complete copies of the Petitioner’s federal tax returns for calendar years 2009, 2010, and 2011; a signed copy of the federal Internal Revenue Service (“IRS”) Form 4506-T, which would enable the Department to confirm whether the Petitioner had filed federal tax returns for calendar years 2009, 2010, and 2011; and a completed copy of the Department’s standard Individual Ability to Pay Claim Financial Data Request Form, which requests information about household income, expenses, and net worth.  Id.  The Petitioner was also to provide the Department with an affidavit signed under the penalties of perjury attesting to the truthfulness and completeness of all financial information and documents that the Petitioner supplied to the Department.  Id.  The affidavit was also to set forth the ownership history of 50 Forsberg Street, Worcester, Massachusetts (“50 Forsberg Street”), a real property owned and/or controlled by the Petitioner or related entities, and whether the Petitioner intended to file for bankruptcy.  Id.

 The Petitioner, however, failed to supply the financial data that the Department requested.  Department’s Response, at pp. 3-7.  Specifically, the Petitioner failed to provide the Department with complete copies of the Petitioner’s federal tax returns for calendar years 2009, 2010, and 2011; a complete copy of the entire Individual Ability to Pay Claim Financial Data Request Form; a signed copy of IRS Form 4506-T; and the affidavit attesting to the truthfulness and completeness of all financial information and documents that the Petitioner had supplied to the Department and setting forth the ownership history of 50 Forsberg Street.  Id., at p. 4.  The Petitioner also provided inaccurate information to the Department regarding Mr. Peltier’s role as the Trust’s Trustee.  Id., at pp. 4-5.  The Petitioner claimed that Mr. Peltier was not the Trust’s Trustee notwithstanding a Declaration of Trust recorded in the Worcester District Registry of Deeds stating otherwise.  Id.  Petitioner also claimed that the Trust had no assets even though the Trust may own other real property in Worcester.  Id., at p. 6.  
I agree with the Department’s position that the Petitioner has failed to substantiate its financial inability to pay claim.  Id., at p. 7.  The Department’s position is supported by its Senior Financial Analysis Manager, Mr. Cahill, who conducted a thorough review of the financial data that the Petitioner submitted to the Department.  Id., at pp. 5-6; Mr. Cahill’s Affidavit, ¶¶ 5-12.  The Department’s position is also supported by the detailed memorandum that it filed with OADR on July 20, 2012.  See Department’s Response.  On July 20, 2012, the Petitioner received copies of the Department’s Response and Mr. Cahill’s Affidavit.  To date, nearly four weeks after the Petitioner received those materials, the Petitioner has not filed any written response to those materials nor submitted any additional financial data to the Department.  The Petitioner also failed to attend a Status Conference on Wednesday, August 14, 2012, at which the Petitioner’s financial inability claim was to be discussed.  The Petitioner had been aware of the Status Conference since May 15, 2002 when the Conference was scheduled for August 14, 2012.  See Order, at p. 4.  On August 8, 2012, the Department forwarded an electronic mail (“e-mail message”) to the Petitioner, which the Petitioner received on the same date, reminding the Petitioner of the August 14, 2012 Status Conference.  At no time did the Petitioner request a postponement of the Status Conference.

   In sum, I recommend that the Department’s Commissioner issue a Final Decision on Reconsideration denying the Petitioner’s Motion for Reconsideration and affirming the Commissioner’s earlier Final Decision affirming the $50,412.50 PAN.
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