3

COMMONWEALTH OF MASSACHUSETTS

EXECUTIVE OFFICE OF ENERGY AND ENVIRONMENTAL AFFAIRS

DEPARTMENT OF ENVIRONMENTAL PROTECTION

ONE WINTER STREET, BOSTON, MA 02108 617-292-5500

THE OFFICE OF APPEALS AND DISPUTE RESOLUTION







April 27, 2012 

_______________________


 

In the Matter of




Docket Nos. WET-2012-001 

Jon Whyman



 

File No. 061-0615






  

Revere 

_______________________


RECOMMENDED FINAL DECISION
The Massachusetts Department of Environmental Protection’s Northeast Regional Office issued a Superseding Order of Conditions (“SOC”) concerning the proposed construction of a house and associated facilities on a previously developed lot owned by Jim Schulze, with Jon Whyman identified as the Applicant on the Notice of Intent.  The project is subject to jurisdiction under the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 and the Wetlands Regulations, 310 CMR 10.00.   An appeal was filed by Joseph R. DiNanno, Manager of Caddy Farms LLC (the “Petitioner”), the abutting property owner.   The Petitioner’s claims were focused on the lack of information on the plans and the effects of the septic system on his property.   
I issued a scheduling order establishing the date of the pre-hearing conference.  At the conference, I identified the issues and schedule for adjudication, including a date for the Petitioner to demonstrate standing.  The issues were whether the Petitioner had standing to appeal as a person aggrieved and whether the work met the provisions regarding Title 5 systems at 310 CMR 10.03(3) and/or the provisions at 310 CMR 10.53(1) for work in the buffer zone.      


The Petitioner timely filed his demonstration of standing, but did not timely submit his prefiled direct testimony.  The Department filed a motion to dismiss for failure to prosecute.  The Petitioner did not respond to the motion to dismiss.  As the Department argues, there are three grounds for dismissal of the appeal.  First, an appeal may be dismissed where a party fails to comply with a scheduling order.  310 CMR 1.01(10).  Second, a Petitioner’s appeal may be dismissed for failure to timely file direct testimony.  310 CMR 1.01(12)(f).  Matter of Cormier Construction Co., Docket No. 93-071, Final Decision (June 30, 1994); Matter of Mangano, Docket No. 94-109, Final decision (March 1, 1996).  Third, where a Petitioner fails to conform to deadlines, an appeal is properly dismissed for lack of prosecution.  Matter of Topsfield Board of Library Trustees, Docket No. 99-063, Recommended Final Decision (April 30, 2001), adopted by Final Decision (May 9, 2001).  The Petitioner’s actions demonstrate a lack of interest in pursuing this appeal. 
 Because the Petitioner neither timely filed direct testimony nor filed an opposition to the Department’s motion to dismiss, I recommend that the Department’s Commissioner issue a Final Decision dismissing this appeal and affirming the SOC.    

                                                                                                _______________________

                                                                                                 Pamela D. Harvey

                                                                                                 Presiding Officer

NOTICE-RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(e), and may not be appealed to Superior Court pursuant to G.L. c. 30A.  The Commissioner’s Final Decision is subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a motion to renew or reargue this Recommended Final Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

