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RECOMMENDED REMAND DECISION
INTRODUCTION
The Petitioner, David Fuhrman, lodged this appeal to challenge the denial of a simplified Waterways license issued by the Massachusetts Department of Environmental Protection’s (“MassDEP”) Western Regional Office (“WERO”) under the Waterways statute, G.L. c. 91, and the applicable Waterways regulations, 310 CMR 9.00.  He applied for the license to install a submersible water ski slalom course in Lake Metacomet, Belchertown, for his exclusive use for a period of fifteen years.  The course would submerge and lie on the lake bottom when not in use.  Because Lake Metacomet is a Great Pond, the proposed course is subject to licensing and permitting under G.L. c. 91and 310 CMR 9.00.
  See 310 CMR 9.01, 9.03, and 9.04.  The town of Belchertown became a participant in this appeal (as opposed to an intervener), after I allowed its participation request.  See 310 CMR 1.01(7).

Shortly after the appeal commenced and before the scheduled Pre-Hearing/Pre-Screening Conference occurred, MassDEP, Fuhrman, and the town submitted a Settlement Agreement and proposed License, to last for a term of fifteen years, for consideration by the MassDEP Commissioner under 310 CMR 1.01(8)(c); that provision requires that the Commissioner approve, modify, or reject a settlement agreement, based upon whether the settlement agreement is consistent with law and other factors appropriately considered in the exercise of discretion.

After reviewing the proposed License, Settlement Agreement, and administrative record, I recommend that the Commissioner reject the Settlement Agreement and proposed License and remand the matter to the Presiding Officer for further proceedings.  While the parties should be commended for attempting to avoid continued litigation by negotiating a settlement, there is insufficient evidence in the administrative record to determine whether the License and Settlement Agreement are consistent with c. 91 and 310 CMR 9.00.  In fact, MassDEP represented that it and the parties “surmised” that the License and Settlement Agreement would preserve the water related public rights.
  Department’s Supplement to the Joint Motion for Settlement, p. 3.  This is not an appeal where a negotiated compromise can appropriately be based upon a thin evidentiary administrative record.  The type of authorization sought in the proposed License is unprecedented.  Numerous public comments were submitted to the town and MassDEP in opposition to the proposed slalom course and Fuhrman’s application.  Id. at pp. 1-3; Notice of Claim.  Those commenters are not presently parties to this appeal, for reasons that are unknown.
  At stake, however, are important public trust rights in the Great Pond, established by the Legislature in G.L. c. 91 and effectuated by MassDEP in 310 CMR 9.00.  There is an independent obligation of the Presiding Officer and the Commissioner to determine consistency with those laws.  See 310 CMR 1.01(1)(b) (administrative appeals are to be resolved in a just matter); 310 CMR 1.01(8)(c) (settlements must be “[]consistent with law”).  Here, that determination is factually intensive, i.e., whether there will be significant interference with public trust rights in the Great Pond.  These circumstances compel a pause in this adjudicatory proceeding, to allow an opportunity to generate a more thorough administrative record and application of the law to that record.  At that point, it will no longer be necessary to surmise, and instead MassDEP can be more confident that it is rendering a sound decision that is based upon substantial evidence and consistent with the applicable law, particularly given the public trust rights at stake.

BACKGROUND

The facts discussed in this section are derived mostly from Fuhrman’s Notice of Claim.  Although some are undisputed, many of them are allegations, and thus unsupported by an evidentiary basis.  
Fuhrman has owned a residence on the lake at 87 Metacomet St., Belchertown, since 2006.  He generally uses it only as a seasonal residence, a few days a week during the months of June, July, and August.  Notice of Claim, ¶ 22.


Lake Metacomet is a Great Pond that is relatively small in area—it is approximately 2,000 feet long and ranges from 600 to 1,000 feet wide.  The narrowest span is at approximately the midpoint of the lake’s length, where a landform about 300 feet wide juts toward the middle, narrowing the center width to approximately 600 feet.  As a consequence, from the air the lake somewhat resembles a classic peanut shell shape or a round balloon constricted in the center—narrow in the center and bulging at each end.  Access to the lake is available to the public via a public boat launch.  
Fuhrman applied for a simplified c. 91 license to install for a period of fifteen years a water ski slalom course for his personal use.  The course would travel along the length of the lake, roughly bisecting the lake and parallel to the longest shorelines.  It would occupy an area that would be 950 feet long and 75 feet wide.  See attached License Plans.  The course would be comprised of 22 inflatable rubber buoys, each 8 inches in diameter.  Much of the course would also be located at the narrowest part of the lake, causing it to be approximately 200 to 300 feet from the northwestern shore and the southeastern landform that juts into the lake.
  When not in use, the buoys, which would be tethered to the lake bottom, would deflate and sink to the bottom, at a depth of 10 to 16 feet.  When in use, the buoys would inflate pneumatically via an underwater air line connected to a compressor located on Fuhrman’s lake front property.


Motorboats and water skiing are legal on Lake Metacomet.  Another submersible water ski slalom course was allegedly in place on the lake from about 1990 until 2012, when it was allegedly removed following numerous complaints from unspecified members of the public.  Fuhrman operated that course from 2006 until 2012.  Fuhrman alleges the complaints were not directed at the course or his use of it, and instead were directed at a certain “wakeboard” boat and its large wakes.  Notice of Claim, ¶ 13.  
Fuhrman generally acknowledges that at an August 26, 2013 Belchertown Selectboard meeting that was held specifically to discuss the proposed slalom course, individuals in attendance voiced numerous negative comments.
  However, he alleges, “upon information and belief,” that the negative comments concerned the wakeboard boat and did “not include evidence that the proposed course would significantly interfere with public rights of navigation in Lake Metacomet.”  Notice of Claim, ¶¶ 24, 33.  

After reviewing Fuhrman’s application for the slalom course, it was denied by the MassDEP WERO staff.
  WERO received numerous comments during the public comment period from residents around Lake Metacomet.  Several of those comments, including a letter from the Town of Belchertown, raised concerns about the impact of the course on public rights of navigation and free passage on the lake under c. 91 and 310 CMR 9.00.  MassDEP’s Supplement to the Joint Motion for Settlement, p. 2.  

WERO found the course was a water-dependent use project and thus presumed to meet the requirement that it have a proper public purpose under 310 CMR 9.31(2) and (2)(a).  In particular, the proper public purpose requirement means that: “No license or permit shall be issued by the Department for any project on . . . Great Ponds . . . unless said project serves a proper public purpose which provides greater benefit than detriment to the rights of the public in said lands.”  310 CMR 9.31(2).  This presumption, however, is rebuttable; and WERO found that it had been rebutted for several reasons under 310 CMR 9.31(3)(a), 9.31(1)(d), and 9.35.  In particular, it found the course would violate 310 CMR 9.35(2)(a).  That provision prohibits significant interference with public rights of navigation caused by water-borne traffic that would substantially interfere with other water-borne traffic.  In other words, using the slalom course for its intended purposes would substantially interfere with other water-borne traffic’s right of navigation.  WERO further found that the project violated the requirement that the project not impair in a substantial manner the ability of the public to pass freely upon the Waterways.  310 CMR 9.35(2)(A)(1)(J).  It also found the project violated the public rights of free passage without significant interference over and through the water under 310 CMR 9.35(2)(b).  That right includes the right to float on, swim in, or otherwise move freely within the water column without touching the bottom.  Last, it found the project violated the public rights to fish and fowl without significant interference under 310 CMR 9.35(3)(a).         

Fuhrman appealed the denial here, to the Office of Appeals and Dispute Resolution (“OADR”).  He claims the course by itself does not significantly interfere with the public rights of navigation or fishing and fowling.  He argues the denial is based upon the concerns from activities that will be associated with the course—water-borne traffic consisting of a motorboat pulling a waterskier at a high rate of speed through and proximate to the course.  Fuhrman points out that it is generally legal to water ski on Lake Metacomet.  As a consequence, he concludes that MassDEP is improperly regulating his activity as a water skier, as opposed to the course itself, which is allegedly unobtrusive when it is on the surface and on the bottom of the lake when not in use.  He further contends that he only water skis when there is little or no boat traffic on the lake, “so few boaters, swimmers, or fisherman would ever see the course.”  Notice of Claim, ¶ 32.b.  When the course is in use, he argues that boats, swimmers, and fisherman could easily maneuver between and around the 22 small inflatable buoys.  Fuhrman also alleges that there are approximately a half dozen water ski slalom courses on other Great Ponds; he claims that although none of them are submersible, they have allegedly not significantly interfered with the public rights of navigation or fishing or fowling.  Notice of Claim, ¶ 27.
DISCUSSION

Following Fuhrman’s notice of appeal, MassDEP, Fuhrman, and the town submitted the Settlement Agreement and proposed License for consideration under 310 CMR 1.01(8)(c).  That provision requires a showing that the proposed settlement is consistent with law and can generally be reconciled with MassDEP’s prior decision that is the subject of appeal.
  See generally Matter of Century Acquisition, Inc., Docket No. 2011-032, Recommended Remand Decision (December 6, 2012), Decision Adopting Recommended Remand Decision (January 17, 2013).  Here, MassDEP’s decision denying the license was based upon the numerous alternative grounds discussed above.
MassDEP contends the Settlement Agreement is consistent with 310 CMR 9.00 and c. 91 because the proposed License includes conditions on Fuhrman’s use.  MassDEP asserts that the conditions address the public commenters’ “primary” concerns, which were focused on interference to public rights of swimming, boating, fishing, and fowling, when the course was being used.
  The conditions limit Fuhrman’s days of use to Thursdays, Fridays, Saturdays, and U.S. holidays
 between May 15 and September 15.  The maximum time of use is limited to one hour on each of those days, with Fuhrman choosing how the time is to be allocated during each day.  According to MassDEP, the parties “surmised” and determined that these restrictions “would preserve the water related public rights for other residents” and the public on the lake.  Department’s Supplement to the Joint Motion for Settlement, pp. 3-4.  The term of the proposed license is 15 years.
At the heart of this appeal are the public trust rights in Lake Metacomet.  The importance of those rights have been long established in the Commonwealth.  “The public trust doctrine is an age-old concept with ancient roots.  [citation omitted]  In Massachusetts, it is expressed as the government's obligation to protect the public's interest in, among other things, navigation of the Commonwealth's waterways[,]”  which includes Great Ponds.  Trio Algarvio, Inc. v. Comm’r of the Dep’t of Envtl. Prot., 440 Mass. 94, 97 (2003).

“The Massachusetts Colonial Ordinances of 1641-1647 provide that a Great Pond cannot be owned entirely by pond-side landowners.”  Matter of Rick Brooks, Docket No. 2005-009, Ruling on Legal Issues (DALA) (May 16, 2007), adopted by Final Decision (June 11, 2010).  It has long been an established principal that such owners' property rights extend only to the natural low water mark in a Great Pond.  Id. (citing numerous Massachusetts decisions from the Supreme Judicial Court).  
“General Laws c. 91 governs, among other things, water- and nonwater-dependent development in tidelands [and Great Ponds] and the public's right to use those lands. . . . Under the public trust doctrine, the Commonwealth holds tidelands [and Great Ponds] in trust for the use of the public for, traditionally, fishing, fowling, and navigation.”  Moot v. Department of Envtl. Protection, 448 Mass. 340, 342-343, 861 N.E.2d 410 (2007), S.C., 456 Mass. 309 (2010).       

Applying the public trust doctrine, MassDEP's Waterways Regulations state that the "title to land below that natural low water mark is held by the Commonwealth in trust for the public." 310 CMR 9.02 (Great Pond definition).  The Waterways Regulations "protect and promote the public's interest in . . . Great Ponds. . . in accordance with the public trust doctrine . . . [and] protect the public health, safety, and general welfare as it may be affected by any project in tidelands, great ponds, and non-tidal rivers and streams" 310 CMR 9.01(2)(a) and 9.01(2)(d).  “The obligation to preserve the public trust and to protect the public's interest . . . has been delegated by the Legislature to [MassDEP], which, as charged in G. L. c. 91, § 2, 'shall act to preserve and protect the rights in tidelands [and Great Ponds] of the inhabitants of the commonwealth by ensuring that the tidelands [and Great Ponds] are utilized only for water-dependent uses or otherwise serve a proper public purpose'"  Moot, supra. 
In general, no "structure shall be built or extended, or . . . other obstruction or encroachment made, in, over or upon the waters of any great pond below the natural high water mark" unless licensed by the Department.  G.L. c. 91 §§ 13 and 19; Matter of Rinaldi, Docket No. 2009-060, Recommended Final Decision (September 16, 2010), adopted by Final Decision (October 13, 2010).
Here, there are a number of reasons why the Settlement Agreement and proposed License should not be approved, at least at this time and based on the current record.  Although the buoys themselves would occupy a relatively small percentage of the entire surface area of the lake, the course would transect the lake roughly in half for a length of 950 feet along the center of the 2000 foot long lake; that leaves approximately one-quarter of the length, or 500 feet, at either end of the course.  As a consequence, when the course is in use it would arguably generate water-borne traffic that impairs the right of passage from almost one side of the lake to the other, excepting the 500 feet at either end.  Those areas at either end may be difficult to navigate because they are too shallow or too close to swimming areas.  The license would arguably reserve to Fuhrman for his exclusive use the central portion of the lake between the two longest shores.  The area occupied by Fuhrman’s course and the water borne traffic that used the course would cover an area equal to approximately 71,250 square feet (75’ wide x 950’ long).
  Fuhrman would be permitted to use the course at whatever frequency and time of day he chose, so long as he did not exceed the daily and weekly time limits in the proposed License.  How those limits would be monitored and enforced by MassDEP was not discussed by the parties in their settlement papers.
Based on the current state of the record, it is difficult to understand reliably the extent of encroachment on the public trust rights.  On the one hand, the encroachment from the course and its water-borne traffic would seem to be significant, for reasons discussed  above.  On the other hand, the proposed License includes conditions that may substantially limit use of the course.  But are those sufficient to avoid significant interference?  Are those conditions reasonably enforceable?  What do the numerous public commenters whose rights are at stake and who commented before MassDEP and the Selectboard have to say regarding encroachment on navigation, despite the conditions?  Those commenters are not presently parties to this appeal, for reasons that are unknown.  There is also no evidence or explanation in the administrative record concerning the extent to which the buoys and the compressor would be laterally interconnected among the buoys themselves and the compressor.  There is no evidence or discussion concerning what would happen to the buoy tethers when the course was submerged.  The tethers and any lateral interconnections may significantly interfere with certain public trust rights, including fishing, swimming, and boating.     

The parties have cited no precedent.  Perhaps that is because the type of authorization sought in the proposed License is unprecedented.  Because of that and because this case has not yet involved an evidentiary showing of any kind, there is no reliable way of understanding the extent to which the course and its use will impair public trust rights.  We are left only to conjecture or surmise.  But this is not an appeal where a negotiated compromise can appropriately be based upon a thin administrative record.  At stake are important public trust rights established by the Legislature in c. 91 and effectuated by MassDEP in 310 CMR 9.00.  There are independent statutory and regulatory obligations to determine consistency with those laws.  Here, that determination is factually intensive, i.e., whether there will be significant interference with public trust rights in the Great Pond.  Quite simply, the stakes are too high and the record is presently too thin to approve the Settlement Agreement and proposed License.  There is insufficient evidence in the administrative record to determine whether the License and Settlement Agreement are consistent with c. 91 and 310 CMR 9.00.
CONCLUSION
For all the above reasons, I recommend that MassDEP’s Commissioner decline to adopt the Settlement Agreement and the proposed License and remand the matter to the Presiding Officer for further proceedings consistent with this decision.  
 

NOTICE- RECOMMENDED REMAND DECISION


This decision is a Recommended Remand Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his consideration.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Remand Decision or any part of it, and no party shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
The parties are also advised that should the Commissioner adopt this Recommended Remand Decision the Commissioner’s Decision will not be appealable pursuant to G.L. c. 30A.  See Town of East Longmeadow v. State Advisory Commission, 17 Mass App.Ct. 939, 940 (1983) (“[a]n administrative order requiring subordinate administrative body to reconsider its order is neither final nor appealable” under G.L. c. 30A); Matter of National Development and NDNE Lower Falls, LLC, Docket No. 2008-073, Recommended Remand Decision (January 26, 2009), Decision Adopting Recommended Remand Decision (January 28, 2009).
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� “Great Pond means any pond which contained more than ten acres in its natural state, as calculated based on the surface area of lands lying below the natural high water mark.  The title to land below the natural low water mark is held by the Commonwealth in trust for the public, subject to any rights which the applicant demonstrates have been granted by the Commonwealth. . . .”  310 CMR 9.02 (“Great Pond”); See c. 91 §§  13, 18A, 19, 35.





� Surmised is defined as: “to think or infer without certain or strong evidence; conjecture; guess.”  Dictionary.com Unabridged. Random House, Inc. 13 Mar. 2014.  Dictionary.com �HYPERLINK "http://dictionary.reference.com/browse/surmise"�http://dictionary.reference.com/browse/surmise�. Later, in the same pleading, MassDEP stated that it “determined” the proposed License would be consistent with the requirements of 310 CMR 9.35.  Department’s Supplement to the Joint Motion for Settlement, p. 4.  MassDEP filed that Supplement to the Joint Motion for Settlement after I issued an order on February 4, 2014, directing MassDEP for the second time to specify how the settlement is consistent with applicable laws and the prior bases for denying the license.        


    





� Fuhrman did not publish his notice of this appeal or send it to those who submitted comments, and there is no regulatory requirement to do so.  See 310 CMR 9.17.  There is also no regulatory requirement to notify appropriate individuals or groups of their rights to seek intervention or participation in this appeal under 310 CMR 1.01(7).  There are, in contrast, public and abutter notification requirements when an applicant initially applies to MassDEP for a simplified license.  See 310 CMR 9.10(3)(d).  


� Although MassDEP does not regulate the use of vessels under 323 CMR 2.00, those regulatory limitations are noteworthy:  A motorboat shall not be operated at more than headway speed when the vessel is operated within 300 feet of a shoreline being used as a swimming area whether public or private.  “Headway speed” means the minimum speed at which a vessel may be operated and maintain steerage way, but not to exceed six miles per hour.  323 CMR 2.02.  Also, under 323 CMR 2.07, motorboats shall not be operated within 150 feet of shoreline which is being used as a swimming area, whether public or private.


  


� It is not clear why the Selectboard was meeting on this issue; “Absent a grant of authority from the Commonwealth, a municipality may not claim powers to act on behalf of public trust rights.”  � HYPERLINK "http://www.lexis.com/research/xlink?app=00075&view=full&searchtype=get&search=432+Mass.+194%2520at%2520199" \o "Clicking this link retrieves the full text document in another window" \t "x" �Fafard v. Conservation Comm'n of Barnstable, 432 Mass. 194, 199 (2000)�.�


� With regard to wetland permitting under 310 CMR 10.00 and G.L. c. 131 §40, the Belchertown Conservation Commission determined that the course would not alter a wetland resource area, issuing a native determination of applicability.  That decision was appealed by Sean Gallagher on behalf of the Tri-Lakes Watershed Association, Inc.  MassDEP WERO staff stayed that appeal, pending the resolution of this appeal. 


� By way of example only, a settlement may be inconsistent with the decision being appealed, but can be justified by the existence of a mistake or misunderstanding that led to the decision being appealed, or the imposition of conditions that render the settlement to be consistent with law. 





� The written comments submitted to MassDEP have not yet been made a part of the administrative record, which should have been done as part of filing the basic documents.





� Memorial Day, July Fourth, and Labor Day.


� It is noteworthy that the Simplified License procedure at issue in this appeal is limited to, among other things, small scale structures that are accessory to a residential use and total no more than 600 square feet below the mean high water shoreline for coastal waters or below the ordinary high water shoreline for inland waters.  310 CMR 9.10.  The parties have not addressed how these limits are consistent with the proposed course.
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