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RECOMMENDED FINAL DECISION
INTRODUCTION

In this appeal, Gary Vecchione (“Mr. Vecchione” or “the Petitioner”) challenges a Superseding Determination of Applicability (“SDA”) that the Central Regional Office of the Massachusetts Department of Environmental Protection (“MassDEP” or “the Department”) issued to Mr. Vecchione on March 7, 2014 pursuant to the Massachusetts Wetlands Protection Act, G.L. c. 131, § 40 (“MWPA”), and the Wetlands Regulations, 310 CMR 10.00 et seq. (“the Wetlands Regulations”).  The SDA affirmed the Town of Uxbridge Conservation Commission’s (“the UCC”) determination that Mr. Vecchione’s proposed use of an existing single lane dirt road in Uxbridge known as “Old Elmdale Road” (also known as “Old Still Corner Road”) for particular activities is subject to regulation under the MWPA and the Wetlands Regulations.  Mr. Vecchione proposes to use Old Elmdale Road for ingress to and egress from a 30 acre parcel of land (“the Site”) owned by Jane A. Andrews (“Ms. Andrews”) and abutting and bounded by the West River.  He has an option to purchase the Site from Ms. Andrews and has her authorization to obtain all local, state, or federal permits including those required for gravel removal or construction of a subdivision on the Site.  He proposes to use Old Elmdale Road to conduct earth and tree removal (logging) operations on the Site through use of ten-wheeled dump trucks.  
Old Elmdale Road is located within Riverfront Area, a wetlands area protected by the MWPA and the Wetlands Regulations at 310 CMR 10.58, and as such, any activities in Old Elmdale Road that will impact the Riverfront Area are subject to regulation unless the activities are exempt or “grandfathered” from regulation pursuant to 310 CMR 10.58(6)(a).  Mr. Vecchione contends that his proposed use of Old Elmdale Road is exempt or “grandfathered” from regulation pursuant to 310 CMR 10.58(6)(a).  Mr. Vecchione’s Appeal Notice, at pp. 1-2; Mr. Vecchione’s Pre-Hearing Statement, at pp. 1-2.  He also contends that his proposed use of Old Elmdale Road is exempt from regulation under the Agricultural Use Exemption appearing in 310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use”).  Id.  As explained below, the UCC and the Department disagree.

In sum, the principal issues to be resolved in this appeal are the following:

1.
Whether Mr. Vecchione’s proposed activities in Old Elmdale Road are

exempt or “grandfathered” from regulation under the MWPA and the Wetlands Regulations pursuant to 310 CMR 10.58(6)(a)?; and

2.
Whether Mr. Vecchione’s proposed activities in Old Elmdale Road are

exempt from regulation under the MWPA and the Wetlands Regulations pursuant to the Agricultural Use Exemption as set forth in 310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use”)?

As discussed below, there is also a third issue for resolution: whether Mr. Vecchione’s appeal

should be dismissed for his multiple breaches of decorum during the pendency of the appeal.


Per the parties’ request, I recently conducted a one day Simplified Adjudicatory Hearing

(“Hearing”) in the case in accordance with 310 CMR 1.01(8)(a) to resolve the principal issues in the case.
  At the Hearing, the parties presented witnesses and documentary evidence in support of their respective positions in the case.  The witnesses testified under oath and were cross-examined on their testimony.  The Hearing was also digitally recorded, and the recording was made available to the parties following the Hearing, which assisted them in filing their respective Closing Briefs in the case.

Mr. Vecchione only called one witness at the Hearing: himself.  He is not a wetlands expert, but is well versed in residential real estate development and construction.

The Department called two witnesses: (1) Gary Dulmaine, a wetlands expert in the Department’s Central Regional Office and (2) Kristin Black, a wetlands expert and the UCC’s Conservation Administrator.  

Based on the testimonial and documentary evidence submitted at the Hearing, I find, based on a strong preponderance of the evidence that the Department properly issued the SDA under the MWPA and the Wetlands Regulations because Mr. Vecchione’s proposed activities in Old Elmdale Road are not exempt or “grandfathered” from regulation under the MWPA and the Wetlands Regulations pursuant to 310 CMR 10.58(6)(a) nor are the proposed activities exempt from regulation pursuant to the Agricultural Use Exemption as set forth in 310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use”).  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the SDA.  As an additional ground for affirmance of the SDA, I recommend that the Commissioner’s Final Decision also dismiss Mr. Vecchione’s appeal for his repeated breaches of decorum during the pendency of the appeal which have protracted and embittered the resolution of the case.  As discussed below, Mr. Vecchione’s breaches of decorum have occurred through his repeated personal attacks on the Department’s legal counsel, Rebecca Cutting (“Ms. Cutting”), and the Department’s witness, Ms. Black, which continued notwithstanding my repeated warnings to Mr. Vecchione that he refrain from such inappropriate conduct.

STATUTORY AND REGULATORY FRAMEWORK
The purpose of the MWPA and the Wetlands Regulations is to protect wetlands and to regulate activities affecting wetlands areas in a manner that promotes the following important public interests:

(1) protection of public and private water supply;

(2) protection of ground water supply;
(3) flood control;
(4) storm damage prevention;
(5) prevention of pollution;
(6) protection of land containing shellfish;
(7) protection of fisheries; and


(8) protection of wildlife habitat.

G.L. c. 131, § 40; 310 CMR 10.01(2); In the Matter of Stephen D. Peabody, OADR Docket No. WET-2008-063, Final Decision (April 12, 2011), 2011 MA ENV LEXIS 39, at 8; In the Matter of Howard and Andrea Fease, Trustees of the Burdon Pond Realty Trust, OADR Docket No. WET-2011-020, Recommended Final Decision (March 2, 2012), 2012 MA ENV LEXIS 45, at 6-7, adopted as Final Decision (March 8, 2012), 2012 MA ENV LEXIS 43.  
The MWPA and the Wetlands Regulations provide that “[n]o person shall remove, fill,

dredge[,] or alter
 any [wetlands] area subject to protection under [the MWPA and Wetlands 

Regulations] without the required authorization, or cause, suffer or allow such activity . . . .” G.L. c. 131 § 40, ¶ 32; 310 CMR10.02(2)(a); In the Matter of West Meadow Homes, Docket Nos. 2009-023 & 024, Recommended Final Decision (June 20, 2011), 2011 MA ENV LEXIS 85, at 7, adopted as Final Decision (August 18, 2011), 2011 MA ENV LEXIS 84; Fease, supra, 2012 MA ENV LEXIS 45, at 7-8.  “Any activity proposed or undertaken within [a protected wetlands] area[,] . . . which will remove, dredge or alter that area, is subject to Regulation under [the MWPA and the Wetlands Regulations] and requires the filing of a Notice of Intent (“NOI”)” with the permit issuing authority.  310 CMR10.02(2)(a).  A party must also file an NOI for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] issuing authority, will alter [any protected wetlands].”  310 CMR 10.02(2)(b). 


The “[permit] issuing authority” is either the local Conservation Commission when initially reviewing the applicant’s proposed work in a wetlands resource area protected by the MWPA and the Wetlands Regulations, or the Department when it assumes primary review of the proposed work or review on appeal from a local Conservation Commission decision.  Healer v. Department of Environmental Protection, 73 Mass. App. Ct. 714, 717-19 (2009).  Under the MWPA, “[l]ocal [Conservation Commissions] are allowed to ‘impose such conditions as will contribute to the protection of the interests described [in MWPA and the Wetlands Regulations]’” and to require that “‘all work shall be done in accordance’ with the conditions they might impose. . . .”  Id.  Any “order [by the Department] shall supersede the prior order of the conservation commission . . . and all work shall be done in accordance with the [Department’s] order.”  Id. 
DISCUSSION

I.
THE PETITIONER’S BURDEN OF PROOF AT THE HEARING

As I stated to the parties at the Pre-Screening Conference that occurred well in advance of the Hearing,
 Mr. Vecchione had the burden of proving by a preponderance of the evidence at the Hearing that the Department erred in issuing the SDA.  310 CMR 10.03(2), 10.05(7)(j)2.b.iv, 10.05(7)(j)2.b.v, 10.05(7)(j)3.a, 10.04, 10.05(7)(j)3.b; In the Matter of Beachwood Knoll School. Docket No. WET 2008-050, 15 DEPR 257 (2008); In the Matter of John and Margaret Reichenbach, OADR Docket No. WET-2011-012, Recommended Final Decision (October 20, 2011), 2011 MA ENV LEXIS 111, at 12-14, adopted as Final Decision (November 2, 2011), 2011 MA ENV LEXIS 110; In the Matter of Jodi Dupras, OADR Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), 2013 MA ENV LEXIS 40, at 10-13, adopted as Final Decision (July 12, 2013), 2013 MA ENV LEXIS 61.  Specifically, Mr. Vecchione was required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c; Dupras, supra, 2013 MA ENV LEXIS 40, at 11.  “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.”  In the Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), 2010 MA ENV LEXIS 89, at 36-37, adopted as Final Decision (August 19, 2010), 2010 MA ENV LEXIS 31; Dupras, supra, 2013 MA ENV LEXIS 40, at 11-12.  Whether the witness has such expertise depends “[on] whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonweatlh v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006) (internal quotations omitted); see e.g. Pittsfield Airport Commission, supra, 2010 MA ENV LEXIS 89, at 36-39 (petitioner’s failure to submit expert testimony in appeal challenging Department’s Commissioner’s issuance of 401 Water Quality Certification Variance to Pittsfield Airport Commission fatal to petitioner’s claims because Variance was “detailed and technical . . . requiring expert testimony on issues . . . implicated by the Variance,” including . . . (1) wetland replication, restoration, and enhancement, (2) mitigation of environmental impacts to streams, and (3) stormwater discharge and treatment[,] [and (4)] . . . runway safety and design”); Dupras, supra, 2013 MA ENV LEXIS 40, at 36-37 (petitioner not qualified to interpret technical data involving Shellfish Suitability Areas).

The relevancy, admissibility, and weight of evidence that Mr. Vecchione and the Department sought to introduce at the Hearing was governed by G.L. c. 30A, § 11(2) and 310 CMR 1.01(8)(a).  Under G.L. c. 30A, § 11(2): 

[u]nless otherwise provided by any law, agencies need not observe the rules of evidence observed by courts, but shall observe the rules of privilege recognized by law. Evidence may be admitted and given probative effect only if it is the kind of evidence on which reasonable persons are accustomed to rely in the conduct of serious affairs. Agencies may exclude unduly repetitious evidence, whether offered on direct examination or cross-examination of witnesses.

Under 310 CMR 1.01(8)(a), “[t]he weight to be attached to any evidence  . . . rest[ed] within the  discretion of the Presiding Officer. . . .”  For the reasons discussed below, Mr. Vecchione failed to meet his burden of proof in challenging the SDA. 

II.
STIPULATIONS OF THE PARTIES  

At the Hearing, Mr. Vecchione and the Department stipulated to the following facts to be established as part of the evidentiary record:

(1) 
Old Elmdale Road, also known as Old Still Corner Road in Uxbridge is an

old way, no longer public, but which qualifies as a road “in existence prior to August 7, 1996” within the meaning of 310 CMR 10.58(6)(a).  Stipulation No. 1.

(2)
Old Elmdale Road is a single lane dirt road.  Id.

(3) 
At the end of Old Elmdale Road, on land not subject of this appeal, is an

abandoned, single family home presently or formerly owned by Stephen 
A. Matellian and Sandra H. Te.  Stipulation No. 2.

(4)
The Site is comprised of thirty acres more or less and is owned by Ms. Andrews, who lives in North Truro, Massachusetts.  Stipulation No. 3.

(5) 
Mr. Vecchione is authorized by Ms. Andrews to obtain any and all local,

state or federal permits including those required for gravel removal or construction of a subdivision on the Site.  Stipulation No. 4.  Mr. Vecchione also has an option to purchase the Site from Ms. Andrews.  Id.  

(6) 
Mr. Vecchione intends to remove soil from the Site using 

ten-wheeled dump trucks that will enter and exit by means of Old Elmdale Road.  Stipulation No. 5.

(7) 
In March 2014, Mr. Vecchione had a plan prepared to depict wetlands

resource areas on the Site (“Mr. Vecchione’s Wetlands Plan”).   Stipulation No. 6.

(8)
On April 7, 2014, Ms. Black and Mr. Dulmaine, as the Commission’s

and the Department’s respective representatives, visited the Site during the course of the Department’s review of Mr. Vecchione’s appeal of the Commission’s Determination of Applicability.  Stipulation No. 6.  

(9)
Mr. Vecchione’s Wetlands Plan is entitled “Wetland Resource Plan for

Gary Vecchione, 0 Old Elmdale Road, Uxbridge, MA”, is dated March 28, 2014, was prepared by Civil Site Engineering,
 and shows the following wetlands resource areas on the Site: 

(a)
Bordering Vegetated Wetlands (“BVW”) along the 

West River,

(b)
Bank, 

(c)
Riverfront Area,  

(d)
three Isolated Vegetated Wetlands (potential Vernal 

Pools), and
(e)
the Buffer Zones for all those wetlands areas.  Stipulation
No. 6.

(10)
The Site is located at or near the confluence of the West River and the

Blackstone River and is in a primarily wooded and undeveloped state.  Stipulation No. 7.

III.
FINDINGS
A.
Mr. Vecchione’s Proposed Activities In Old Elmdale Road Are Not Exempt

Or “Grandfathered” From Regulation Under The MWPA And The Wetlands Regulations Pursuant to 310 CMR 10.58(6)(a).

It is undisputed that Old Elmdale Road is located within Riverfront Area, a wetlands area protected by the MWPA and the Wetlands Regulations at 310 CMR 10.58, and as such, any activities in the Road that will impact the Riverfront Area are subject to regulation under the MWPA and the Wetlands Regulations unless the activities are exempt or “grandfathered” from regulation pursuant to 310 CMR 10.58(6)(a).  This regulation provides that “[c]ertain [a]ctivities or [a]reas are Grandfathered or Exempted from [the] [r]equirements for . . . Riverfront Area,” including “[a]ny . . . road . . . within the riverfront area in existence on August 7, 1996. . . .”  310 CMR 10.58(6)(a).  The regulation provides that “any activity which maintains . . . [such a] roa[d]” is exempt from regulation provided the activity: (1) is “limited to repairs, resurfacing, repaving, but not enlargement” of the road, (2) will not take place within other protected wetlands resource areas or their Buffer Zones except if authorized by 310 CMR 10.58(6)(b),
 and (3) “will [not] remove, fill, dredge or alter the riverfront area.”  Id.; See also In the Matter of James M. Knott, DALA Docket No. DEP-07-561, Recommended Final Decision (March 13, 2008) 15 DEPR 18, 19 (historic mill complex only exempted project from Riverfront Area, not other wetlands) adopted as Final Decision & Decision on Reconsideration, 15 DEPR 197.

Although he is not a wetlands expert, Mr. Vecchione testified at the Hearing that his proposed use of Old Elmdale Road is exempt or “grandfathered” from Riverfront Area regulation under the MWPA and the Wetlands Regulations pursuant to 310 CMR 10.58(6) because: (1) the Road existed well before August 7, 1996, (2) no work or activities will take place within other protected wetlands resource areas or their Buffer Zones, and (3) the Riverfront Area will not be altered by his use of the Road.  See also Mr. Vecchione’s Appeal Notice, at 
pp. 1-2; Mr. Vecchione’s Pre-Hearing Statement, at pp. 1-2; Mr. Vecchione’s E-mail Closing Brief, at pp. 1-2.  The Department, through the testimony of its two wetlands experts, Mr. Dulmaine and Ms. Black, disagreed with Mr. Vecchione, contending that his proposed use of Old Elmdale Road for heavy truck travel activities will significantly impact other protected wetlands areas and their Buffer Zones located along this travel route, including Bordering Land Subject to Flooding (“BLSF”), three potential Vernal Pools previously designated Isolated Land Subject to Flooding (“ILSF”), BVW, and Bank along the West River.  See also Department’s Pre-Hearing Conference Statement, at pp. 2-4; Department’s Closing Brief, at pp. 5-10.  The Department also contended that these wetlands areas, as well as the Riverfront Area, will be altered by Mr. Vecchione’s proposed use of ten-wheeled dump trucks on Old Elmdale Road to perform his soil and tree removal (logging) operations.  Id.  

Based on a strong preponderance of the evidence introduced at the Hearing, I find that Mr. Vecchione’s proposed use of Old Elmdale Road is not exempt or “grandfathered” from regulation pursuant to 310 CMR10.58(6)(a) for the following reasons.

The regulatory exemption in 310 CMR 10.58(6)(a) specifically excludes any activity that changes existing conditions such as removal, filling, dredging or alteration of the Riverfront Area.  These activities are not exempt from regulation under the MWPA and the Wetlands Regulations, and, consequently require the filing of an NOI seeking approval of these activities.  Mr. Vecchione admitted at the Hearing that the work he intends to conduct on the Site is soil removal and logging by means of ten-wheeled dump trucks using Old Elmdale Road to access the Site.  See Pre-Screening Conference Report & Order (April 28, 2014), pp. 1-2; “Earth Removal Plan” dated June 7, 2000 attached to Mr. Vecchione’s Request for Determination (Department’s Exhibit No. 8); Letter from Jane A. Andrews dated December 5, 2003 (Department’s Exhibit No. 2).  He testified that he is familiar with these trucks and that they weigh approximately 50,000 pounds when fully loaded.  He also testified that he will obtain these trucks from the Pyne, Sand, & Stone Company of Douglas, Massachusetts, a business that manufactures sand, stone, and gravel for landscaping and operates a fleet of “4 Mack trailer dumps, 3 Mack 10-wheelers, a gravel washing/crushing plant, and many pieces of Caterpillar earth moving equipment.”  Department’s Exhibit No. 3; http://www.douglassandandstone.com. 
Mr. Vecchione testified that the ten-wheeled dump trucks will not affect the wetlands resource areas along Old Elmdale Road since a home was built at the end of the Road and therefore cement and lumber were delivered to the home construction site by trucks using the Road.  Mr. Vecchione’s comparison lacks merit because the logging and soil removal activity he proposes for the Site will involve multiple trips by dump trucks and larger and heavier logging trucks.  Moreover, Mr. Vecchione’s comparison is refuted by the SDA and the testimony of the Department’s witnesses, Mr. Dulmaine and Ms. Black, who identified a number of wetlands along Old Elmdale Road.  

For example, the SDA cover letter, at p. 2, ¶ 7, states that “MassGIS
 shows that the gravel driveway may be located within BLSF, however, this area is shown on [Mr. Vecchione’s Wetlands] [P]lan as Isolated Land Subject to Flooding-- Series A (potential vernal pool) and should be further evaluated.”  Ms. Black concurred with this finding in her testimony at Hearing.  
[image: image1.png]


Ms. Black holds a Bachelor of Science degree in Environmental Science from the University of Massachusetts at Amherst, and Master of Science and Ph.D degrees in Wildlife and Fisheries Science from Pennsylvania State University.  Resume/Curriculum Vitae of Kristin E. Black (Department’s Exhibit No. 10), at p. 1.  From 2007-2012, she worked as an Endangered Species Review Biologist for the Commonwealth’s Natural Heritage Endangered Species Program (“NHESP”).
  Id.  In that position, she reviewed proposed projects for regulatory compliance with the Massachusetts Endangered Species Act (“MESA”) and the MWPA utilizing NHESP data bases and GIS.  Id.  Since January 2014, she has served as the UCC’s Conservation Agent.  Id.  In that role she provides support, coordination, and professional management for the UCC in its enforcement of the MWPA and the Wetlands Regulations.  Id.  As the result of her educational and professional experience, Ms. Black was able to identify three Vernal Pools in the vicinity of Old Elmdale Road, and she testified that the pools meet the NHESP criteria for certification of Vernal Pools.  Department’s Exhibit No. 12 (Division of Fisheries & Wildlife, NHESP Guidelines for the Certification of Vernal Pool Habitat, March 2009).  As discussed below, she also testified as to the impacts of the heavy truck travel to the Vernal Pools. 
Mr. Dulmaine holds a Bachelor of Science degree in Plant and Soil Science from the University of Massachusetts at Amherst.  Department’s Exhibit No. 5 (Professional Profile of Gary Dulmaine).  He has been an Environmental Analyst for the Department since 1991.  Id.  During his tenure with the Department, Mr. Dulmaine:

[has] administer[ed] and enforce[ed] the [MWPA and the Wetlands Regulations] . . . . Performance of these duties [have] includ[ed] reviewing Notices of Intent and Orders of Conditions[,] topographic and engineering plans, hydrologic calculations, soil logs and data[;] [and]  analy[zing] vegetation and soils using proper scientific methodologies to determine and verify the identification and boundaries of vegetated wetlands for jurisdictional determinations. . . .  

Id.  His duties also have “includ[ed] the performance of site evaluations in connection with the

Department’s issuance of Superseding Determinations of Applicability, Superseding Orders of Conditions, and Superseding Orders of Resource Area Delineations. . . .”  Id.    

By referring to Mr. Vecchione’s Wetlands Plan, Mr. Dulmaine was able in his testimony to identify the location of the wetlands resource areas along Old Elmdale Road: 
(1) Bank to the West River and its Buffer Zone, (2) BVW between the River and the roadway and its Buffer Zone, and (3) BLSF that runs from the River across the roadway itself encompassing the Vernal Pool, Series A.

Mr. Vecchione attempted to refute Ms. Black’s and Mr. Dulmaine’s testimony by contending that Old Elmdale Road is wide, and, as such any surrounding wetlands areas would not be impacted.  Notwithstanding that his own Wetlands Plan states that Old Elmdale Road varies in width from 8 to 10 feet, Mr. Vecchione disputed that measurement at the Hearing by referring to a 33 foot county layout for the road that was filed with the Worcester District Registry of Deeds nearly 60 years ago on April 18, 1955.  Petitioner’s Exhibit No. 7.  I accord more probative value to Mr. Vecchione’s Wetlands Plan since that Plan was prepared recently in March 2014 by a civil engineering firm with wetlands expertise that he retained.  Moreover, Mr. Vecchione’s assertion that the road width is 33 feet was rebutted by the photographs that Ms. Black took of the Site during her April 7, 2014 Site visit.  Department’s Exhibit No. 13 (20 color photographs of the Site).  One of these photographs shows the road width and another shows the proximity of the shoulder of the road to the “Isolated Wetland -Series A.”  Department’s Exhibit No. 13, photo 1 (showing the width of the roadway) and photo 8 (showing mossy road shoulder and Vernal Pool — Series A).  At the Hearing, Ms. Black also identified the shoulder as being next to the Vernal Pool Series A wetlands area.

Contrary to Mr. Vecchione’s assertions, his proposed activities of tree cutting and soil removal will impact the wetlands areas that Ms. Black and Mr. Dulmaine identified in their testimony as existing along Old Elmdale Road.  Moreover, Mr. Vecchione was not competent to testify as to the impacts on wetlands resources areas because he has no expertise in wetlands protection.  Based on the highly probative testimonial, documentary, and photographic evidence of the Department’s witnesses and wetlands experts, Mr. Dulmaine and Ms. Black, I find that the repeated passage of multiple ten-wheeled dump trucks and logging trucks along this narrow dirt roadway will result in impacts to the wetlands primarily from erosion caused by the width, weight, and wear and tear caused by repeated trips by such large heavy vehicles bearing loads of logs and soil.  After reviewing Ms. Black’s photographs of the roadway it is reasonable to conclude that clearing along the roadway of trees and other vegetation would be required to allow these large trucks to pass and to turn around at the end.  Such clearing has apparently already begun based on Ms. Black’s testimony and the photographs that she took of the Site.  Department’s Exhibit No. 20.

As previously noted above, Mr. Vecchione testified at the Hearing that he is familiar with logging and earth removal trucks and that they weigh approximately 50,000 pounds when fully loaded.  These types of intensive trucking activities so close to wetlands particularly the area of the roadway along the “Series A” wetlands are likely to “alter” wetlands, and, consequently, Mr. Vecchione cannot perform these activities without the filing of an NOI and receipt of an Order of Conditions from the UCC pursuant to the MWPA and the Wetlands Regulations.  

Mr. Vecchione’s Wetlands Plan and the testimony of Ms. Black and Mr. Dulmaine, both experienced wetland experts, regarding the presence of other wetlands along Old Elmdale Road, demonstrates that the roadway passes through, and close to, wetlands resource areas and their Buffer Zones: notably Buffer Zone to Bank, BVW, and BLSF.  In fact, at the Hearing Mr. Vecchione testified based on the scale of his Wetlands Plan that at one point the distance from the wetlands at flag 814 and F2 across the roadway was only 50 feet.  If the roadway is from 8 to 10 feet wide (as his own Wetlands Plan states) the distance from the trucking activity will be even less than 50 feet. The Wetlands Regulations preclude alterations within wetlands resource areas or from activities within their Buffer Zones. See 310 CMR 10.02(2)(a) and (b).  

In sum, the Department correctly concluded that there are multiple wetlands resource areas along, and adjacent to, the narrow dirt roadway constituting Old Elmdale Road.  The wetlands shown on Mr. Vecchione’s Wetlands Plan are clearly within the area of proposed continuous heavy trucking activity and are more than likely to be altered by such activity.  In particular, this type of use is likely to cause erosion immediately adjacent to the potential Vernal Pool, wetland Series A where Ms. Black's testimony confirmed the presence of breeding Wood Frogs (Rana sylvatica), an indicator species for establishing a Vernal Pool.  See Department’s Exhibit No. 12 (Division of Fisheries & Wildlife, NHESP Guidelines for the Certification of Vernal Pool Habitat, March 2009).  Such species would be harmed by erosion or discharges from the commercial trucking proposed absent any mitigation as well as by the loss of vegetation if the roadway were to be enlarged.  As Mr. Dulmaine testified such cutting of vegetation would constitute an “alteration” within the meaning of the Wetlands Regulations.  Moreover, Mr. Vecchione has already done cutting along the roadway as he himself admitted at the Hearing and as was demonstrated by Ms. Black's testimony locating the cutting along the length of the roadway and her photographs of the Site. 

B.
Mr. Vecchione’s Proposed Activities In Old Elmdale Road Are Not Exempt

From Regulation Under The MWPA And The Wetlands Regulations Pursuant To The Agricultural Use Exemption As Set Forth In 310 CMR 10.04 (Definitions Of “Agriculture” And “Land In Agricultural Use”).  
Mr. Vecchione also does not prevail on his contention that the Agricultural Use Exemption in 310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use”) exempts his proposed logging and earth removal activities from regulation under the MWPA and the Wetlands Regulations.  He presented no evidence at the Hearing demonstrating that he is entitled to the Exemption.    

The Agricultural Use Exemption applies to:

land within [Wetlands] resource areas or the Buffer Zone [to such areas] presently and primarily used in producing or raising one or more of the following agricultural commodities for commercial purposes:

1. animals, including but not limited to livestock, poultry, and bees;

2. fruits, vegetables, berries, nuts, maple sap, and other foods for human consumption;

3. feed, seed, forage, tobacco, flowers, sod, nursery or greenhouse products, and ornamental plants or shrubs; and

4. forest products on land maintained in forest use, including but not limited to biomass, sawlogs, and cordwood, but not including the agricultural commodities [listed above in numbers (1)-(3)].

310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use”); Fease, supra, 2012 MA ENV LEXIS 45, at 14-15.  

Land in Agricultural Use under the Wetlands Regulations also includes:

land within [wetlands] resource areas or the Buffer Zone presently and primarily used in a manner related to, and customarily and necessarily used in, producing or raising [agricultural] commodities, including but not limited to: existing access roads and livestock crossings; windbreaks; hedgerows; field edges; bee yards; sand pits; landings for forest products; fence lines; water management projects such as reservoirs, farm ponds, irrigation systems, field ditches, cross ditches, canals/channels, grass waterways, dikes, sub-surface drainage systems, watering facilities, water transport systems, and water storage systems; agricultural composting sites; agricultural storage and work areas; and land under farm structures. . . .

Id.  The Wetland Regulations also provide that “Land in agricultural use may lie inactive for up to five consecutive years unless it is under a United States Department of Agriculture (USDA) contract for a longer term[,]” and that a local conservation commission or the Department “may require appropriate documentation . . . to demonstrate agricultural use.”  Fease, 2012 MA ENV LEXIS 45, at 15-16.  

The Department has promulgated a guidance document entitled “Farming in Wetland
Resource Areas: A Guide to Agriculture and the Massachusetts Wetlands Protection Act” (“Guidance Document”) that affirms the necessity of active agricultural use in order to maintain the Agricultural Use Exemption.  Guidance Document, at pp. 2-1 through 2-3; In the Matter of Adelaide Realty Trust, OADR Docket No. WET-2009-065, Recommended Final Decision (April 28, 2010), 2010 MA ENV LEXIS 51, at 29, adopted as Final Decision (May 4, 2010); Fease, 2012 MA ENV LEXIS 45, at 16-17.
  The Guidance Document makes clear that “the exemption applies only to those land areas within the farm gate that presently and primarily are in production or that customarily and necessarily are related to production,” and that “bringing abandoned land back into production[,] . . . opening new land to farming (enlarging a farm enterprise into previously unaltered resource areas), or creating new access roads and ways or work areas are not exempt activities because the land in question is not presently and primarily in or related to production.”  Guidance Document, at p. 2-2.


The Guidance Document also makes clear “that, to be exempt, land must be used in producing or raising agricultural commodities for commercial purposes.”  Id.  Although the term “commercial purposes” is not defined by the Wetlands Regulations, the Guidance Document identifies two elements that need to be established to prove commercial purposes: (1) the agricultural commodities must be offered for sale with (2) “the goal of making a profit.”  Id., at p. 2-3.  “The Department's interpretation of the term commercial purpose[s] has been affirmed [in prior administrative law decisions] as ‘grounded on the logic of traditional rules of statutory and regulatory construction in which undefined terms will be given their usual and ordinary meaning.’”  Adelaide Realty Trust, 2010 MA ENV LEXIS 51, at 29-30; In the Matter of Nancy and Walter Thompson, Docket No. WET-2008-017, Recommended Final Decision (July 22, 2008), adopted by Final Decision (August 18, 2008); In the Matter of Judith Comley, Trustee, Docket Nos. DEP-04-1299 &1130, Partial Summary Judgment, 14 DEPR, 47, 48 (March 29, 2007); Fease, 2012 MA ENV LEXIS 45, at 17.
“The MWPA [also] does not apply to work performed ‘for normal maintenance or improvement of land in agricultural use,’ as those terms are defined by the Wetlands Regulations.”  Adelaide Realty Trust, 2010 MA ENV LEXIS 51, at 30; Fease, 2012 MA ENV LEXIS 45, at 17-18.  The Wetlands Regulations define the activities that constitute normal maintenance of Land in Agricultural Use “when directly related to the production or raising of agricultural commodities referenced in [the Regulations].”  Id., citing, 310 CMR 10.04 (definition of “Agriculture”).  “Maintenance activities are only exempt from regulation under the [MWPA] if they are conducted as part of an agricultural operation.”  Adelaide Realty Trust, 2010 MA ENV LEXIS 51, at 30-31, citing, In the Matter of Stanley Fogg, Docket No. 89, 2001, Final Decision (May 14, 1991); In the Matter of Cavallaro, Docket No. WET 2008-052 Recommended Final Decision (December 23, 2008), adopted by Final Decision (January 14, 2009); Fease, 2012 MA ENV LEXIS 45, at 18.
A strong preponderance of the evidence in this case demonstrates that Mr. Vecchione’s proposed use of Old Elmdale Road is not exempt from regulation under the Agricultural Use Exemption because the Site has been open undeveloped land and there is no historical record that any agricultural activities have ever taken place on the Site.  Mr. Vecchione failed to present evidence at the Hearing showing that his proposed use of Old Elmdale Road: (1) is related to “producing or raising one or more of the . . . agricultural commodities [listed in the Agricultural Use Exemption] for commercial purposes”; (2) is “related to, and customarily and necessarily used in, producing or raising [agricultural] commodities, including but not limited to” those set forth in the Agricultural Use Exemption; and (3) is “for normal maintenance or improvement of land in agricultural use . . . directly related to the production or raising of agricultural commodities referenced in [the Agricultural Use Exemption].”  
At the Hearing, Mr. Vecchione claimed that he was entitled to the Agricultural Use

Exemption because according to him the Site abuts real property that he owns at 170 Hecla Street in Uxbridge (“the Hecla Street Property”) that is in agricultural use.  Citing a provision of the Massachusetts Zoning Act, G.L c. 40A, § 3, he claimed that since the Hecla Street Property is currently in agricultural use, so too is the Site because it abuts the Hecla Street Property.
  On cross-examination, however, Mr. Vecchione admitted that the Site does not abut the Hecla Street Property after he was presented with a GIS Map depicting the property lines in the area (Department’s Exhibit No. 4).  Mr. Vecchione also admitted at the Hearing that he had removed soils from the Hecla Street Property and from another property in Uxbridge known as the “Fairground” and that the removed soils were not used for agricultural purposes and thus not exempt from Uxbridge’s earth removal bylaw.
  In sum, his reliance upon G.L. c. 40A, § 3 is to no avail.  This zoning statute also does not govern the Department’s SDA determination because by its terms as set forth in the margin, the statute only governs the enactment of municipal zoning ordinances or by-laws aimed at regulating land used for commercial agricultural purposes.  The statute also makes clear such land is still subject to regulation under the MWPA.  See also In the Matter of Cotuit Oyster Co., Inc., DEP Docket No. 2003-169, Ruling on Motion to Reargue (December 14, 2004) 11 DEPR 254 (distinguishing “agriculture” as defined under different Massachusetts General Laws from that of the Wetlands Regulations).

My finding that Mr. Vecchione is not entitled to the Agricultural Use Exemption is further supported by his admission at the Hearing that he has an option to purchase the Site from Ms. Andrews for the purpose of developing the property into a subdivision.  Stipulation No. 4.  My finding is also supported by Mr. Dulmaine’s testimony at the Hearing that the Site is primarily in an undeveloped, wooded state and that he observed no agricultural activities there.  He also testified that the Site does not have a forestry cutting plan that would allow forestry for commercial purposes on the Site.  Mr. Vecchione admitted at the Hearing that he does not have a forestry cutting plan for the Site.  

Additionally, the Department’s GIS aerial photograph of the Site (Department’s Exhibit No. 4) depicts the Site as being entirely wooded except for the old roadway and the abandoned house (off Site & formerly owned by Stephen A. Matelian and Sandra H. Te). See Stipulation No. 2; Petitioner's Exhibit 3 — 49 Old Elmdale Road.  A comparison of the Hecla Street Property to the Site shows that the Hecla Street Property has been cleared to bare soil, in stark contrast to the entirely wooded Site.  No crops are visible in the cleared areas at the Hecla Street Property nor was any evidence introduced at the Hearing that crops were planted this past Spring of 2014.  At the Hearing, Mr. Vecchione displayed several pumpkin seed packets containing samples of pumpkin seeds that he purportedly planted at the Hecla Street Property.  However, while asserting that the Hecla Street Property is land in agricultural use, Mr. Vecchione admitted that the land is presently for sale for forty-four units of multiple unit residential housing (condominiums or duplexes).

Since there are no agricultural uses presently being conducted at the Site as defined by the Wetlands Regulation at 310 CMR 10.04, the Agriculture Use Exemption for activities in wetlands resource areas or their Buffer Zones is unavailable to Mr. Vecchione.  In the absence of present agricultural use, Mr. Vecchione’s activity along Old Elmdale Road proximate to wetlands is not an exempted activity and will require the filing of an NOI pursuant to the MWPA and the Wetlands Regulations.


C.
In the Alternative, Mr. Vecchione’s Appeal Should Be Dismissed Due to



His Repeated Breaches of Decorum During the Pendency of the Appeal.  
There is an additional ground for affirmance of the Department’s SDA: Mr. Vecchione’s multiple breaches of decorum which have protracted and embittered the resolution of the case.  As discussed below, Mr. Vecchione’s breaches of decorum have included his repeated personal attacks on the Department’s counsel, Ms. Cutting, and the Department’s witness, Ms. Black, which continued notwithstanding my repeated warnings to Mr. Vecchione that he refrain from such inappropriate conduct.
“[D]ecorum is essential for maintaining the dignity and credibility of [the adjudicatory
process].”  See Paul T. Dacier, Dacier’s Take On . . . Decorum in the Courtroom, Boston Bar Association (October 30, 2013), http://dacierstake.bbablogs.org/2013/10/30/daciers-take-on-decorum-in-the-courtroom.  It is also important to maintaining civility and professionalism in the adjudicatory process notwithstanding any differences of opinion that the litigants may have with each other in a particular case.  Id.  Ad hominem attacks against an opposing party or its counsel are a breach of decorum.  Id.; Paul T. Dacier, Dacier’s Take On . . . Civility, Boston Bar Association (September 18, 2013), http://dacierstake.bbablogs.org/2013/09/18/daciers-take-on-civility.
Presiding Officers are charged with the responsibility for “secur[ing] [the] just and speedy determination of every appeal,” and are authorized to fulfill that mandate by the Adjudicatory Rules at 310 CMR 1.01 and their inherent authority to take appropriate action, including imposing sanctions against any party to a pending appeal who fails to observe the rules of decorum and repeatedly asserts meritless claims.  See 310 CMR 1.01(1)(b); 310 CMR 1.01(5)(a); 310 CMR 1.01(10); 310 CMR 1.01(11)(a)2.f; 310 CMR 1.01(13)(b)(2).
  The Decorum Rule at 310 CMR 1.01(13)(b)2) specifically provides that:

[a]ll parties, authorized representatives, witnesses and other persons present at a hearing shall conduct themselves in a manner consistent with the standards of decorum commonly observed in any court. Where such decorum is not observed, 
the Presiding Officer may take appropriate action, including imposing sanctions as described at 310 CMR 1.01(10).
“[T]he standards of decorum commonly observed in . . . court[s] [of the Commonwealth]” are as follows.

“[B]ehavior [by a party] that causes precious time to be wasted away while the court, [the other] parties, . . . and witnesses [are diligently conducting themselves in the case]” should not be condoned.  Beit v. Probate and Family Court Department, 385 Mass. 854, 859-60 (1982).  Judges have “[the authority] to achieve the orderly and expeditious disposition of cases,” including “[the] power to impose silence, respect, and decorum, in their presence, and submission to their lawful mandates.”  Sommer v. Maharaj, 451 Mass. 615, 621 (2008).  Judges also have the inherent power to sanction parties who “[make] irrelevant and misleading arguments as well as outright misrepresentation[s], [because such tactics] exceed all permissible bounds of zealous advocacy.”  Avery v. Steele, 414 Mass. 450, 456 (1992).  Indeed, “[i]nappropriate argument and unsubstantiated statements [by a party] may infect an otherwise meritorious appeal so pervasively as to make it frivolous.”  Id

The range of sanctions that a Presiding Officer can assess against a party under 310 CMR 1.01(10) for breach of decorum rules include without limitation:

(a)
taking designated facts or issues as established against the party being

sanctioned;

(b) 
prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;

(c) 
denying summarily late-filed motions or motions failing to comply with filing requirements of 310 CMR 1.01(4); 

(d) 
striking the party’s pleadings in whole or in part; 

(e) 
dismissing the appeal as to some or all of the disputed issues;

(f) 
dismissing the party being sanctioned from the appeal; and

(g) 
issuing a final decision against the party being sanctioned.

In addition to the dismissal authority conferred by 310 CMR 1.01(10)(e) above, under 310 CMR 1.01(11)(a)2.f, a “Presiding Officer may [also] summarily dismiss [an appeal]  sua sponte,” when the appellant fails to prosecute the appeal or fails to comply with an order issued by the Presiding Officer.  

Since the inception of this appeal, Mr. Vecchione has been aware that all parties to the appeal, including him, “must conduct [themselves] in a manner consistent with the standards of decorum commonly observed in any court” and that “[w]here such decorum is not observed, the Presiding Officer may take appropriate action, including imposing sanctions as described in 310 CMR 1.01(10).”  Scheduling Order, March 25, 2014, ¶ 10, citing 310 CMR 1.01(13)(b)(2).  He also has been aware that possible sanctions under 310 CMR 1.01(10) for his breach of decorum could include dismissal of his appeal.  Id., ¶¶ 5, 10; see also 310 CMR 1.01(1)(b); 310 CMR 1.01(5)(a)6; 310 CMR 1.01(10); 310 CMR 1.01(11)(a)2.f; Sommer, 451 Mass. at 621; Avery, 414 Mass. at 456.  Moreover, Mr. Vecchione’s pro se status did not excuse him from complying with the rules of decorum because “[litigation] rules bind a pro se litigant as they bind other litigants.”  Mmoe v. Commonwealth, 393 Mass. 617, 620 (1985) (pro se litigants are required to file court pleadings conforming to the Massachusetts Rules of Civil Procedure); Rothman v. Trister, 450 Mass. 1034 (2008) (pro se litigants are required to comply with appellate litigation 
rules); Lawless v. Board of Registration In Pharmacy, 466 Mass. 1010, 1011 (2013) (same).      


Notwithstanding his obligation to adhere to the rules of decorum, Mr. Vecchione has repeatedly treated Ms. Cutting disrespectfully throughout the case because, as the Department’s counsel, she has not acceded to his positions.  I first observed this disrespect at the April 15, 2014 Pre-Screening Conference (“Conference”), at which Mr. Vecchione made pointed comments about Ms. Cutting and threatened to subpoena her as one of his witnesses for the Hearing even though he had no legal basis to do so because she was not a “necessary witness” for resolution of the primary issues of whether he is entitled to Riverfront Area and Agricultural Use Exemptions under the MWPA and the Wetlands Regulations.
  Indeed, at the Conference, Mr. Vecchione stated that he intended to subpoena ten or eleven witnesses, including multiple Uxbridge Town officials (the building inspector, his administrative assistant, the chairman and another member of the UCC), and several employees in the Department’s Wetlands Program, even though many of those individuals either were not involved in the matters under appeal in this case (wetlands regulation) or had no knowledge about the facts of the case.  He subsequently reduced his witness list to one individual: himself.  

Mr. Vecchione followed up on his threat to subpoena Ms. Cutting as a witness for the Hearing by filing a motion on April 29, 2014 seeking “to disqualify and remove [Ms.] Cutting from [the] case” due to her “gross mishandling of, and bad faith during, settlement talks between the parties . . . .”  His motion contended that Ms. Cutting’s actions were due “to her inherent conflict of interest due to her generational humanistic religious affiliations and associations with one or more environmental groups and state affiliated policies, that are known to be at odds with landowners rights, and that have benefitted Ms. Cutting and her family directly or indirectly including the agricultural preservation restriction program which puts great emphasis on the ‘protection of soil.’”  He contended that “as an advocate of that program [Ms. Cutting] ha[d] stymied all efforts on [his] behalf for settlement [of this appeal] due to [her] persona[l] distast[e] [for his proposed] activity of earth (soil) removal from the site,” an activity he contends is “protected . . . by local and state laws, [and] . . . the [M]assachusetts bill of rights.”  He further contended “that the core beliefs and ideologies held by Ms. Cutting [were] imped[ing] [his] well documented, unalienable, GOD given rights of use in the subject property and ha[d] fouled the fair, unbiased, free thinking discourse that should be present and is the goal of all good faith settlement discussions.”

Mr. Vecchione’s Motion to Disqualify Ms. Cutting as the Department’s counsel was clearly an ad hominein attack that had no legitimate role or function in the adjudicatory process.  He made inflammatory assertions about Ms. Cutting’s personal life, religious beliefs, civic activities, and motivations in the appeal that were highly inappropriate and irrelevant to the resolution of the issues of whether he is entitled to Riverfront Area and Agricultural Use Exemptions under the MWPA and the Wetlands Regulations.  Avery, 414 Mass. at 451-54 (“offending passages of [party’s] brief . . . generally ignore[d] the [trial judge’s] written findings[,] . . . argue[d] matters not raised at trial, refer[red] to facts not in the record[,] and often fail[ed] to provide any relevant citation of authority”).  Interjecting Ms. Cutting’s purported religious beliefs and her past or present civic activities in the case was also an invasion of her reasonable expectation of privacy.  Brookline v. Goldstein, 388 Mass. 443, 449-50 (1983) (“[public employees] have a legitimate expectation of privacy and freedom from harassment”).  Moreover, Mr. Vecchione failed to substantiate any of his “bad faith” and “conflict of interest” claims against Ms. Cutting.  Furthermore, his contention that Ms. Cutting had prevented settlement discussions from taking place in the case had no reasonable basis given a previous good faith effort to mediate a settlement of the case.
 
On May 12, 2014, I issued a Decorum Order denying Mr. Vecchione's Motion to Disqualify Ms. Cutting as the Department’s counsel, ruling that the motion was brought for “the purpose of delay and harassment,” and that it also violated the rules on decorum.  My Decorum Order directed: 

all parties to this appeal [to] conduct themselves in a manner consistent with the standards of decorum commonly observed in any court of the Commonwealth and in federal court[,] [and that] [a]ny breach of decorum [would] result in the imposition of sanctions, which [could] include entry of a Final Decision against a party for breach of decorum rules.

Within 90 minutes after I issued the Decorum Order, Mr. Vecchione forwarded an e-mail message to OADR’s Case Administrator and the other parties or their representatives, including Ms. Cutting, stating defiantly that “[his] objection to Ms. Cutting as Department counsel on this particular case [stood] as charged.”  Although he stated that “[he] agree[d] that it [was] incumbent upon [him] to act with more propriety and [would] do [his] best to suppress [his] so called ‘disdain’ [for Ms. Cutting] and act accordingly,” his promise to accord Ms. Cutting better treatment was insincere because in the same e-mail he personally attacked Ms. Cutting again by stating that “[her] suggested terms of settlement [of the case] . . . [were] in the forefront of the universalist/pantheist movement which [was] anathema to [his] GOD given rights.”  Nine hours later and long after business hours, Mr. Vecchione forwarded another e-mail message purporting to apologize to Ms. Cutting for his comments.  Specifically, he stated that “[his] wise guy attitude and anger towards [Ms. Cutting’s purported] beliefs [did] not reflect [his] own beliefs of how people should be treated or what Jesus Christ expects of [him],” and, consequently, “[he was] sorry” and requested Ms. Cutting’s “forgive[ness].”  Mr. Vecchione’s purported apology was short lived, however.

Two weeks later, on May 28, 2014 and eight days before the scheduled June 5, 2014 Hearing, Mr. Vecchione filed a Motion requesting that “[I] order new settlement discussions [between the Department and him]” and that I appoint myself “the settlement officer/liaison/mediator between the department . . . and [him]” because “[he] ha[d] little confidence that fair settlement talks [could] take place under Ms. Cutting's oversight due to her personal religious beliefs . . . .”  On June 3, 2014, I denied Mr. Vecchione’s Motion and directed him to show cause at the Hearing why sanctions should not be issued against him for having violated my Decorum Order.


At the Hearing, Mr. Vecchione continued to disregard my Decorum Order.  The Hearing began at 9 a.m. and concluded shortly before 5 p.m. on that date.  As the digital recording of the Hearing will confirm, during the course of the Hearing, Mr. Vecchione made rude comments about Ms. Cutting, and the Department’s two witnesses, Mr. Dulmaine and Ms. Black.  He was especially inappropriate at one point during his cross-examination of Ms. Black, when he attempted to question her about her pregnancy and I prohibited him from doing so.  Specifically, Mr. Vecchione said to Ms. Black: “It’s obvious that you’re pregnant.”  After Ms. Cutting correctly objected to the comment as irrelevant, Mr. Vecchione compounded the problem by frivolously claiming that his inquiry about Ms. Black’s pregnancy was appropriate because “[he] wanted to know how long she plan[ned] to stay in office” as the UCC’s Conservation Agent.  Hearing, 5:35:50-5:36:55.  He repeated the assertion in an e-mail message that he forwarded one week after the Hearing to OADR’s Case Administrator and the other parties or their representatives, including Ms. Cutting and Ms. Black.  See Mr. Vecchione’s E-mail Message of June 12, 2014.  He said that Ms. Black “was pregnant” and her pregnancy “[was] quite obvious” and relevant to “how long she was planning on staying on her job.”  Id.  Contrary to Mr. Vecchione’s assertions, Ms. Black’s pregnancy was irrelevant to resolution of the issues in the case.  He made the inquiry about her pregnancy to suggest that she was not a credible or serious witness due to her pregnancy.  Simply stated, his line of inquiry about Ms. Black’s pregnancy was sexist and had no place in the Hearing.


In his June 12th e-mail message, Mr. Vecchione asserted a fallback position, contending that I lack authority to enforce decorum in this appeal because in his words “[I am] just . . . a hearing officer, not a judge.”  His comment is devoid of merit given the clear authority discussed above that Presiding Officers have to enforce decorum in an administrative appeal.  Additionally, Presiding Officers are “quasi-judicial” officials authorized to resolve administrative appeals in “proceeding[s] resembl[ing] judicial action.”  See Milford v. Massachusetts Department of Environmental Protection, Worcester Superior Court C.A. WOCV-2008-02581-C, Memorandum and Order on Defendant’s Motion to Dismiss (August 29, 2013), at p. 8 (“[t]he Court recognizes that the DEP has the statutory authority to conduct quasi-judicial proceedings . . . .”).       


Mr. Vecchione’s June 12th e-mail message also personally attacked Ms. Cutting again by stating that “[his] objections to [her] religious affiliation carry more weight than ever and will be [his] primary defense under judicial appeal” of any adverse decision rendered against him in this case.  This attack and his prior actions described above justify imposition of the sanction of dismissal of his appeal.   

As discussed above, Presiding Officers are authorized to deter abusive litigation practices and breaches of decorum by issuing sanctions against the offending party.  310 CMR 1.01(1)(b); 310 CMR 1.01(5)(a); 310 CMR 1.01(10); 310 CMR 1.01(11)(a)2.f; 310 CMR 1.01(13)(b)(2); Sommer, supra, 451 Mass. at 621.  Dismissal of a party’s appeal is an appropriate sanction where the party’s conduct has been extremely egregious.  Id.  Important considerations in determining whether a party’s conduct warrants dismissal of an appeal include “the severity of the violation [in question,] the legitimacy of the party’s excuse, repetition of the violations, the deliberateness [or not] of the misconduct, mitigating excuses, prejudice to the other [parties], [and interference with the adjudication of the case].”  Sommer, supra, 451 Mass. at 621.  Counterbalancing these considerations is the adequacy of any sanctions short of dismissal.  Id. (trial judge in Sommer properly precluded defendant widow from asserting claims against decedent’s creditor due  to decedent’s repeated defiance and flouting of court orders). 
Applying the factors discussed above, dismissal of Mr. Vecchione’s appeal is an

appropriate sanction.  The record demonstrates that he has a practice of verbal and written harassment of those who do not share his view of the facts or the law.  Moreover, he has repeatedly ignored or disobeyed my directives ordering him to comply with decorum rules.  In sum, a sanction short of dismissal of his appeal would constitute condonation of his highly egregious behavior.  Beit, 385 Mass. at 859-60 (breach of decorum should not be condoned).      

CONCLUSION
The Department’s SDA should be affirmed under the MWPA and the Wetlands Regulations because Mr. Vecchione’s proposed activities in Old Elmdale Road are not exempt or “grandfathered” from regulation under the MWPA and the Wetlands Regulations pursuant to 310 CMR 10.58(6)(a), and are not exempt from regulation pursuant to the Agricultural Use Exemption as set forth in 310 CMR 10.04 (definitions of “Agriculture” and “Land in Agricultural Use”).  Accordingly, I recommend that the Department’s Commissioner issue a Final Decision affirming the SDA.  As an additional ground for affirmance of the SDA, I recommend that the Commissioner’s Final Decision also dismiss Mr. Vecchione’s appeal for his repeated breaches of decorum during the pendency of the appeal.  

NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.
Date: __________




__________________________
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� Formal Adjudicatory Hearings (“Formal Hearings”) are generally the vehicle to resolve Wetlands Permit appeals such as this case.  310 CMR 1.01(8)(a); 310 CMR 1.01(12)(f); 310 CMR 10.05(7)(j).  In Formal Hearings, the Presiding Officer establishes the Issues for Resolution in the Appeal and a schedule for the parties to file sworn written Pre-filed Direct Testimony of their witnesses prior to the Formal Hearing in support of the parties’ respective positions on the Issues.  Id.  The purpose of the Formal Hearing is the cross-examination of witnesses who have filed sworn written Pre-filed Direct Testimony on behalf of a party in the case.  Id.  In contrast, “[a] simplified hearing normally shall not include the filing of [dispositive] motions and prefiled direct testimony, unless required by the Presiding Officer for good cause.”  310 CMR 1.01(8)(a)(2).  





� The Wetlands Regulations at 310 CMR 10.04 define “alter” as “chang[ing] the condition” of any wetlands area subject to protection under the MWPA and the Wetlands Regulations.  Examples of alterations include, but are not 


limited to, the following: 





(a) the changing of pre-existing drainage characteristics, flushing characteristics, salinity distribution, sedimentation patterns, flow patterns and flood retention areas;��(b) the lowering of the water level or water table;��(c) the destruction of vegetation;��(d) the changing of water temperature, biochemical oxygen demand (BOD), and other physical, biological or chemical characteristics of the receiving water.


�310 CMR 10.04.  “Dredge” is defined as “deepen[ing], widen[ing], or excavat[ing], either temporarily or permanently” a protected wetlands area, and “[f]ill means to deposit any material [in a protected wetlands area] so as to raise an elevation, either temporarily or permanently.”  Id. �


�  See Pre-Screening Conference Report and Order (April 28, 2014), at pp. 9-12.


� Mr. Vecchione’s Wetlands Plan was introduced in evidence at the Hearing as Petitioner’s Exhibit No. 4 and Department’s Exhibit No. 1.





� Civil Site Engineering is a civil engineering firm located in Uxbridge.  http://www.civilsiteengineering.com/about.  One of its principals is Margaret Bacon, P.E. (“Ms. Bacon”).  Id.  “[She] is a Licensed Professional Engineer and a Professional Wetland Scientist with over 20 years of experience planning, permitting, design and construction oversight for  private and public projects.”  Id.  Ms. Bacon did not testify at the Hearing.


  





� 310 CMR 10.58(6)(b) authorizes “[c]ertain minor activities” as set forth in 310 CMR 10.02(2)(b)(1).  These 








“minor activities” are limited to:





a. 	Unpaved pedestrian walkways for private use;





b. 	Fencing, provided it will not constitute a barrier to wildlife movement;


	stonewalls; stacks of cordwood;





c. 	Vista pruning, provided the activity is located more than 50 feet from the


mean annual high water line within a riverfront area or from bordering vegetated wetland, whichever is farther. (Pruning of landscaped areas is not subject to jurisdiction under 310 CMR 10.00.);





d. 	Plantings of native species of trees, shrubs, or groundcover, but excluding


turf lawns;





e. 	The conversion of lawn to uses accessory to residential structures such as


decks, sheds, patios, and pools, provided the activity is located more than 50 feet from the mean annual high-water line within the riverfront area or from bordering vegetated wetland, whichever is farther, and erosion and sedimentation controls are implemented during construction. The conversion of such uses accessory to existing single family houses to lawn is also allowed.  (Mowing of lawns is not subject to jurisdiction under 310 CMR 10.00);





f. 	The conversion of impervious to vegetated surfaces, provided erosion and


sedimentation controls are implemented during construction; and





g. 	Activities that are temporary in nature, have negligible impacts, and are


necessary for planning and design purposes (e.g., installation of monitoring wells, exploratory borings, sediment sampling and surveying).





310 CMR 10.02(2)(b)(1).





� A “Geographic Information System” or “GIS” is:


 


is a computer system capable of capturing, storing, analyzing, and displaying geographically referenced information; that is, data identified according to location. Practitioners also define a GIS as including the 





procedures, operating personnel, and spatial data that go into the system.


�Dupras, 2013 MA ENV LEXIS 40, at 37.  “‘MassGIS’ is the Commonwealth agency that has created a comprehensive, statewide database of spatial information for mapping and analysis supporting environmental planning  and management.”  Id., at 37-38.





� NHESP is a part of the Massachusetts Division of Marine Fisheries and Wildlife and “is responsible for the conservation and protection of hundreds of species that are hunted, fished, trapped, or commercially harvested in the [Commonwealth].”  Dupras, 2013 MA ENV LEXIS 40, at 19, n.16.





� The Guidance Document “was originally issued in 1994 to help conservation commissions and farmers understand how the [MWPA] and [the Wetlands] regulations apply to agricultural activities.”  Farming in Wetlands Resources Areas (About this Manual, July 2005).  “In 1996, the manual was updated to incorporate the forestry revisions to the regulations . . . .”  Id.  


� G.L. c. 40A, § 3 provides in relevant part as follows:





No [municipal] zoning ordinance or by-law shall . . . prohibit, unreasonably regulate, or require a special permit for the use of land for the primary purpose of commercial agriculture, aquaculture, silviculture, horticulture, floriculture or viticulture, nor prohibit, unreasonably regulate or require a special permit for the use, expansion, reconstruction or construction of structures thereon for the primary purpose of commercial agriculture, aquaculture, silviculture, horticulture, floriculture or viticulture, including those facilities for the sale of produce, wine and dairy products . . . . For such purposes, land divided by a public or private way or a waterway shall be construed as 1 parcel. No zoning ordinance or by-law shall exempt land or structures from flood plain or wetlands regulations established pursuant to the General Laws. . . . 





� Section 181-1 of Uxbridge’s General Bylaws states that “no [earth removal] permit shall be necessary . . . as part of the normal operation of a farm, garden, cemetery, or landscaping activity.”  See Petitioner’s Exhibit No. 5.  


� 310 CMR 1.01(1)(b) provides that the Adjudicatory Rules “shall be construed [by Presiding Officers] to secure a just and speedy determination of every appeal. . . .”  310 CMR 1.01(5)(a) provides that “[t]he Presiding Officer shall have the power to take any action authorized by M.G.L. c. 30A to conduct a just, efficient and speedy adjudicatory appeal, and to write a fair and impartial recommended decision for consideration by the [Department’s] Commissioner.”  To that end, [t]he Presiding Officer may . . . without limitation . . . impose sanctions [on a party] . . . .” for “fail[ing] to comply with any of the requirements set forth in [the Adjudicatory Rules],” including the decorum rule in 310 CMR 1.01(13)(b)(2) discussed above in the text.





� Rule 3.7(a) of the Massachusetts Supreme Judicial Court’s Rules for Professional Conduct for Attorneys provides that “[a] lawyer shall not act as advocate at a trial in which the lawyer is likely to be a necessary witness” except in three circumstances:





(1) the testimony relates to an uncontested issue;





(2) the testimony relates to the nature and value of legal services rendered in the case; or





(3) disqualification of the lawyer would work substantial hardship on the client.


 


� During the Hearing, Mr. Vecchione made frequent reference to his “God-given right” to farm referring to Article 97 of the Massachusetts Constitution.  Article 97 provides in relevant part that:





. . .  the protection of the people in their right to the conservation, development and utilization of the agricultural, mineral, forest, water, air and other natural resources is hereby declared to be a public purpose. . . . 





Mr. Vecchione has cited no legal authority supporting his contention that Article 97 grants him an unfettered right to farm.





� At my request, Aprel McCabe (“Ms. McCabe”) and Kenneth Langley (“Mr. Langley”), two neutral and experienced mediators in the Office of Appeals and Dispute Resolution (“OADR”), attended the April 15, 2014 Conference to assist me in determining whether there was any reasonable prospect of the appeal being settled by agreement of the parties.  They also attended the Conference because Mr. Vecchione had previously indicated on several occasions that he was interested in mediating a settlement of the appeal by agreement of the parties if possible.  Mr. Vecchione’s Appeal Notice, at pp. 1-2; Mr. Vecchione’s Pre-Hearing Statement, at pp. 1-2.  At the Conference, Ms. McCabe and Mr. Langley met with Mr. Vecchione and the Department’s representatives, including Ms. Cutting, separately and outside my presence for several hours to assess whether there was any reasonable prospect of the case being settled.  Following their separate meetings with the parties, Ms. McCabe and Mr. Langley reported to me that the case would not likely settle because the parties were far apart in their positions.  Per my request and to preserve the integrity of the mediation process, Ms. McCabe and Mr. Langley did not disclose the contents of their communications with the parties, but only reported that the case was not likely to settle.  
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