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INTRODUCTION


Attorney Debra Dow (“the Petitioner” or “Ms. Dow”) filed this appeal on her own behalf.  The appeal challenges her neighbor’s, Ellen Hallissey’s, proposed project to cut down four mature trees on Ms. Hallissey’s property at 68 Lake Attitash Road, Amesbury, Massachusetts.  The properties front Lake Attitash.  Ms. Hallissey desires to remove the trees out of safety concerns (to avoid limbs and trees from falling on her house) and to help prevent continued erosion.  The project also includes the repair of an existing retaining wall near the residence.  The trees are in the Buffer Zone to the Bank of Lake Attitash, and thus their removal is subject to jurisdiction under the Wetlands Protection Act, G.L. c. 131 § 40, and the Wetlands Regulations, 310 CMR 10.00.  The Buffer Zone is the area within 100 feet of the Bank.  310 CMR 10.02(b).  

After a public hearing, a site inspection, and submission of information from Ms. Hallissey’s environmental consultant and Ms. Dow’s attorney, the Amesbury Conservation Commission issued an Order of Conditions approving Ms. Hallissey’s project.  See 310 CMR 10.05(6).  The Commission determined, among other things, that the lack of understory vegetation from the trees’ dense shade was contributing to erosion into the lake.  See Commission’s Order of Conditions.  
Ms. Dow appealed the Order of Conditions to the Massachusetts Department of Environmental Protection (“DEP”) pursuant to 310 CMR 10.05(7)(a).  After a site visit, a request for additional information, submission of materials from Ms. Dow’s attorney, and review of materials from the Commission, DEP issued a Superseding Order of Conditions (“SOC”) approving the project.  310 CMR 10.05(7)(a).

Attorney Dow then appealed the SOC decision here, on her own behalf, to DEP’s Office of Appeals and Dispute Resolution (“OADR”), pursuant to 310 CMR 10.05(7)(j) and 310 CMR 1.01, the Adjudicatory Proceedings Rules (or “rules”).
This is the third wetlands permit appeal that Ms. Dow has brought within about a year concerning certain work proposed by her neighbors in the Buffer Zone to Bank for Lake Attitash.  I have been the Presiding Officer in each appeal.  The other two appeals that Ms. Dow filed are Matter of Bearse, Docket No. WET 2014-031, and Matter of Hallissey, Docket No. WET 2014-013 (Hallissey I).  Ms. Dow’s appeal in Hallissey I was dismissed due to her failure to sustain her case and failure to prosecute the appeal in accordance with rules and orders.  See Matter of Hallissey, Docket No. WET 2014-013, Recommended Final Decision (October 27, 2014), adopted by Final Decision (November 7, 2014).  Ms. Dow did not appeal that Final Decision to Superior Court pursuant to G.L. c. 30A, § 14.  The Bearse appeal was dismissed due to Ms. Dow’s lack of standing to request an SOC.  See Matter of Bearse, Docket No. WET 2014-031, Recommended Final Decision (March 16, 2015), adopted by Final Decision (March 25, 2015), Recommended Final Decision on Reconsideration (June 5, 2015) (Final Decision pending).
I do not reach the merits of the present appeal (Docket No. WET 2015-006 or “Hallissey II”).  Instead, I recommend dismissal of the appeal based upon Ms. Dow’s: (1) failure to file documents as required, (2) failure to comply with orders issued and schedules established in orders, (3) failure to prosecute the appeal, (4) demonstration of an intent to delay the appeal, (5) failure to conform to time limits, (6) failure to comply with requirements set forth in 310 CMR 1.01, and (7) failure to comply with the decorum requirements in 310 CMR 1.01(13)(b)2.  See 310 CMR 1.01(10); 310 CMR 1.01(3)(e).  
This result is not based upon isolated mistakes or inadvertence.  Instead, conduct in the three wetlands appeals evidences counsel’s pattern and practice of disregard for rules and orders and lack of decorum in dealing with other counsel, other parties, and this tribunal.  There is no justification or good cause for the multiple violations in this appeal.  The abuse of process placed unreasonable burdens and complications on the parties, leading to the unnecessary expenditure of limited private and public resources.  As a consequence, the disregard of applicable rules and orders in this appeal should lead to its dismissal.  
REGULATORY FRAMEWORK AND THE SOC
This is an adjudicatory proceeding initiated under 310 CMR 10.05(7)(j) and 310 CMR 1.01.  Every adjudicatory proceeding requires the careful balancing of a number of considerations.  I am required to provide a “just,” “efficient,” and “speedy” adjudicatory appeal process and write a fair and impartial Recommended Final Decision, in accord with the Adjudicatory Proceeding Rules, 310 CMR 1.01(1)(b) and (5)(a), and the Wetlands Regulations, 310 CMR 10.05(7)(j).  I must also afford all parties a reasonable opportunity for a fair hearing.  310 CMR 1.01.
The Buffer Zone and SOC Appeal Process.  This matter is a Wetlands permit appeal, filed under the Wetlands Act and the Regulations.  310 CMR 10.05(7)(j).  Wetlands jurisdiction exists because Ms. Hallissey proposed work in the Buffer Zone that could possibly lead to impacts to the Wetlands Resource Areas.  In particular, a party must file a Notice of Intent (or application) for “[a]ny activity . . . proposed or undertaken within 100 feet of [any protected wetlands,]” described as “the Buffer Zone” by the Regulations, “which, in the judgment of the [permit] issuing authority, will alter [any Wetlands Resource Areas].” 
  310 CMR 10.02(2)(b).  Here, those Wetlands Resource Areas are Bank to Lake Attitash and Land Under Waterbody of Lake Attitash.  
  Work in the Buffer Zone is subject to less stringent regulatory review and standards than those imposed for alterations of Wetlands Resource Areas.  After the filing of the Notice of Intent to do work in the Buffer Zone, the appropriate regulatory authorities must review the Buffer Zone project to determine how to impose terms and conditions to avoid adverse impacts to Wetlands Resource Areas.  In general, work in the Buffer Zone is not prohibited if it can be conditioned to avoid adverse impacts to Resource Areas.  310 CMR 10.53(1).  These conditions include but are not limited to “erosion and sedimentation controls during construction, a clear limit of work, and the preservation of natural vegetation adjacent to the resource area and/or other measures commensurate with the scope and location of the work within the buffer zone to protect the interests of the Act.”  Id.  
Here, both the local Conservation Commission and DEP approved Ms. Hallissey’s proposed project in the Order of Conditions and SOC, respectively, imposing conditions to prevent impacts on Wetlands Resource Areas.  Those conditions include but are not limited to: erosion and sedimentation controls, a limit of work upgradient of the Bank, planting of lawn and specified native plants and trees pursuant to the approved plans (66 plants in total), installation of roof trench drains to control runoff, and execution of an approved detailed construction sequence.  The three mature trees closest to the Bank are not being removed.  See January 12, 2015 SOC and cover letter.  
This is a de novo appeal brought by Ms. Dow, the Petitioner.  Matter of Soursourian, Docket No. WET 2013-028, Recommended Final Decision (June 13, 2014), adopted by Final Decision (June 19, 2014).  As the party bringing this appeal, Ms. Dow has the burden of going forward and is required to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c; Matter of Jodi Dupras, Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), adopted by Final Decision (July 12, 2013).  “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.”  Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010).  Whether the witness has such expertise depends “[on] whether the witness has sufficient education, training, experience and familiarity with the subject matter of the testimony.”  Commonweatlh v. Cheromcka, 66 Mass. App. Ct. 771, 786 (2006) (internal quotations omitted); see e.g. Pittsfield Airport Commission, supra, (petitioner’s failure to submit expert testimony in appeal challenging Department’s Commissioner’s issuance of 401 Water Quality Certification Variance to Pittsfield Airport Commission fatal to petitioner’s claims because Variance was “detailed and technical . . . requiring expert testimony on issues . . . implicated by the Variance,” including . . . (1) wetland replication, restoration, and enhancement, (2) mitigation of environmental impacts to streams, and (3) stormwater discharge and treatment[,] [and (4)] . . . runway safety and design”); Dupras, supra, (petitioner not qualified to interpret technical data involving Shellfish Suitability Areas).
Since 2007, MassDEP Presiding Officers and litigants have been required to follow expedited regulatory deadlines for wetlands permit appeals.  See 310 CMR 10.05(7)(j).  Generally, the appeals must be resolved within 180 days.  310 CMR 10.05(7)(j)(8).
The Adjudicatory Proceeding Rules.  The Adjudicatory Proceeding Rules include a number of procedural requirements that are similar to those employed in other tribunals of the Commonwealth.  For example, under 310 CMR 1.01(3)(a) “all papers required or permitted to be filed under 310 CMR 1.01, or any provision of the applicable law, must be filed with the Presiding Officer and served on the parties within the time limits for such filing, as set by Department regulation or other provision of law.”  See also 310 CMR 1.01(4)(e) and (f).
Under 310 CMR 1.01(3)(e), “the parties and the Presiding Officer shall conform to the timelines for adjudicatory hearings as established in a directive. Parties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.”  310 CMR 1.01(3)(e) (emphasis added).
Under 310 CMR 1.01(13)(b)2., “[a]ll parties, authorized representatives, witnesses and other persons present at a hearing shall conduct themselves in a manner consistent with the standards of decorum commonly observed in any court. Where such decorum is not observed, the Presiding Officer may take appropriate action, including imposing sanctions as described at 310 CMR 1.01(10).”

The provision in 310 CMR 1.03(7) prohibits ex parte communications.  It provides: “No Party or other Person directly or indirectly involved in an adjudicatory appeal shall submit to the Presiding Officer or any Agency employee involved in the Decision-making process, any evidence, argument, analysis or advice, whether written or oral, regarding any matter at issue in an adjudicatory appeal, unless such submission is part of the record or made in the presence of all Parties. This provision does not apply to consultation among Agency members concerning the Agency's internal administrative functions or procedures.”
Sanctions.  Under 310 CMR 1.01(10), when a party “fails to file documents as required, respond to notices, correspondence or motions, comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; demonstrates an intention not to proceed; demonstrates an intention to delay the proceeding or resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01; the Presiding Officer may impose appropriate sanctions on that party.”  The “[s]anctions include, without limitation:

(a) taking designated facts or issues as established against the party being sanctioned;

(b) prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;

(c) denying summarily late-filed motions or motions failing to comply with 310 CMR 1.01(4);

(d) striking pleadings in whole or in part;

(e) dismissing the adjudicatory appeal as to some or all of the disputed issues;

(f) dismissing the party being sanctioned from the appeal; and

(g) issuing a final decision against the party being sanctioned.

Further, the Adjudicatory Proceeding Rules require that “[p]arties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.”  310 CMR 1.01(3)(e) (emphasis added).  

BACKGROUND
I. Matter of Hallissey, Docket No. WET 2014-013 (Hallissey I).   

The first wetlands appeal, Hallissey I, concerned Ms. Dow’s claim that a fence installed by her neighbor, Ms. Hallissey, in the Buffer Zone to Bank for Lake Attitash violated the Wetlands Regulations, 310 CMR 10.00.
  The Wetlands Regulations generally exempt minor activities in the Buffer Zone, and specifically fences, if they will not constitute a barrier to wildlife movement.  310 CMR 10.02(2)(b)1.

The Hallissey I appeal commenced like the hundreds of other wetland permit appeals OADR has handled since 2007, when the new appeal regulations became effective.  See 310 CMR 10.05(7)(j).  OADR received Ms. Dow’s Notice of Claim and then issued a detailed Scheduling Order.  See Scheduling Order (June 10, 2014).  Among other things, the Scheduling Order set forth dates for the Pre-Hearing Conference and the Adjudicatory Hearing.  It also included a Service List specifying the parties involved and their contact information (Ms. Dow, Ms. Hallissey, DEP, and the Commission).  The Scheduling Order specified that noncompliance with its terms or other orders could result in sanctions, including dismissal of the appeal.     
The filings and correspondence in Hallissey I evidence Ms. Dow’s pattern of noncompliance with orders and Adjudicatory Proceeding Rules, 310 CMR 1.01, that has extended through Bearse and this appeal, Hallissey II.  That conduct commenced at the outset of Hallissey I when Ms. Dow: (1) failed to comply with the Scheduling Order requirement that she notify OADR within 7 days that she had a conflict with the date specified for the Pre-Hearing Conference;
 and (2) failed to comply with the Scheduling Order requirements for rescheduling the Pre-Hearing Conference by conferring with all parties, or at least DEP, and proposing three alternative dates.
  Ms. Dow claimed to have sent a timely email to OADR requesting that the Pre-Hearing Conference date be rescheduled, but there was never any evidence of that filing in the administrative record.  The first email received from her was dated June 23, 2014, six days after the rescheduling request was due.  In response to the OADR Case Administrator, Bridget Munster, informing Ms. Dow of the Scheduling Order requirements for rescheduling the Pre-Hearing Conference, Ms. Dow stated: “Please advise if this will not be rescheduled, as I will need to hire counsel and will request your supervisor's contact information.”

No sanctions were entered for the preceding noncompliance and the Pre-Hearing Conference was cancelled and later rescheduled; I issued an Order Regarding Pre-Hearing Conference (June 24, 2014) specifying how the conference was to be rescheduled:

By July 2, 2014, Dow shall submit three alternative dates that are acceptable to all other parties (MassDEP and Ellen Hallissey) and that occur before July 16, 2014 [for rescheduling the Pre-Hearing Conference].  Dow shall make reasonable efforts to contact Hallissey by telephone, U.S. Mail, or email.  If she is unable to contact Hallissey by those means or to obtain Hallissey’s agreement on three dates, she shall submit three dates that are acceptable to her and MassDEP. . . .  

This Order recognized Ms. Dow’s assertions that she was not on good terms with Ms. Hallissey; it required that she only make reasonable efforts, by at least U.S. Mail or email, to contact Ms. Hallissey to reschedule the conference.  At a minimum, she was required to file with OADR three alternative dates that were acceptable to her and DEP.

In addition, in response to the substance and tone of Ms. Dow’s email to Ms. Munster (June 23, 2014) and the difficult relations between Ms. Dow and Ms. Hallissey, I also included the following admonitions in the Order:  

 This is a formal adjudicatory proceeding under 310 CMR 1.01 and 310 CMR 10.00, and all parties are required to deal with OADR and each other in good faith.  Under 310 CMR 1.01(13)(b)2: “All parties, authorized representatives, witnesses and other persons present at a hearing shall conduct themselves in a manner consistent with the standards of decorum commonly observed in any court. Where such decorum is not observed, the Presiding Officer may take appropriate action, including imposing sanctions as described at 310 CMR 1.01(10).” 

Ms. Dow subsequently failed to comply with the preceding June 24, 2014, Order Regarding Pre-Hearing Conference because she failed to at least submit three alternative dates to OADR that were acceptable to her and MassDEP.  She only submitted one date that was acceptable to her and Ms. Hallissey.

Ms. Dow also subsequently failed to comply with orders and the Rules of Adjudicatory Proceeding by: (1) failing repeatedly to serve copies of her filings with OADR on all parties
; (2) failing repeatedly to file required documents with OADR, and instead sending them to MassDEP’s Office of General Counsel
; and (3) failing to file pre-filed written testimony that complied with orders and rules regarding the filing of such testimony by, among other things, failing to: (a) provide the testimony itself (as opposed to stating intentions regarding future testimony); (b) provide the testimony under the penalties of perjury; and (c) timely file exhibits with the testimony (I nevertheless accepted Dow’s late filed September 2, 2014 exhibit).
  Ms. Dow attempted to meet the requirement for pre-filed testimony by filing an unsigned, one-paragraph statement sent from her iPhone asserting what her testimony would “consist of.”  See Matter of Hallissey, Docket No. WET 2014-01, Recommended Final Decision (October 27, 2014), adopted by Final Decision (November 7, 2014).
Ms. Dow had been on notice that the preceding conduct would be in noncompliance with orders and Rules of Adjudicatory Proceeding, leading possibly to sanctions.  That notice included: (1) the Scheduling Order (which specified some of the applicable Adjudicatory Proceeding Rules), (2) the Adjudicatory Proceeding Rules, 310 CMR 1.01, (3) discussion at the Pre-Hearing Conference, (4) emails from DEP Office of General Counsel attorney Elizabeth Kimball and Ms. Munster, and (5) the Pre-Hearing Conference Report and Order (August 4, 2014).  In addition, every email from Ms. Munster automatically includes a statement at the bottom that all filings in the adjudicatory proceeding must be made with her.  Ms. Dow nevertheless still failed to comply with applicable rules and orders.
  
At one point during the course of Hallissey I after Ms. Dow continued to send her filings only to DEP Counsel Elizabeth Kimball, Ms. Kimball reminded Ms. Dow to file documents with OADR.  This was met by Ms. Dow’s threat to report Ms. Kimball to the Massachusetts Board of Bar Overseers, for unspecified reasons.
  Ms. Dow also made other personal attacks and claims that had no merit, including assertions that DEP wrongly engaged in ex parte communications.
  The alleged ex parte communications were between DEP staff person Heidi Davis and Amesbury’s Conservation Agent, John Lopez.  They were acting as employees of two parties to this adjudicatory appeal, DEP and the Commission, and thus there was no ex parte communication because there was no submission to the “the Presiding Officer or any Agency employee involved in the Decision-making process” of this “adjudicatory appeal.”  See 310 CMR 1.03(7) (defining ex parte communications).
  Also, on July 3, 2014, Dow stated and threatened that she would be filing motions to compel and for contempt, for unknown reasons.
  There is no evidence that those motions were ever filed.    
Hallissey I resulted in dismissal for Ms. Dow’s appeal because she failed to sustain her case and failed to prosecute the appeal in accordance with rules and orders.  See Matter of Hallissey, Docket No. WET 2014-013, Recommended Final Decision (October 27, 2014), adopted by Final Decision (November 7, 2014).  Ms. Dow did not appeal that result.

II.
Matter of Bearse, Docket No. WET 2014-031.

The second wetland appeal, Bearse, concerned Ms. Dow’s claims that her neighbor’s project to remove two trees from his property in the Buffer Zone to Bank for Lake Attitash would violate the Wetlands Regulations, 310 CMR 10.00.  To constitute a violation, Ms. Dow was required to show that removing the two trees would adversely impact the interests of the Wetlands Protection Act for Land Under Water Body (lake) or Bank under 310 CMR 10.53(1) and that the conditions imposed in the Commission’s Order of Conditions were insufficient to avoid those impacts to those Wetlands Resource Areas (Bank and Land Under Water Body).  In addition, Ms. Dow was required to show that she had standing to appeal to DEP and request an SOC denying the project.
The filings in Bearse evidence Ms. Dow’s continued noncompliance with orders and Adjudicatory Proceeding Rules, 310 CMR 1.01, including, but not limited to the following: (1) failing to comply with the Scheduling Order requirements to (a) engage in and report on settlement discussions with the other parties (Mr. Bearse and DEP); and (b) failing to file a Pre-Hearing Statement.
  Sanctions were not entered.  But as a consequence, and as in Hallissey I, the Pre-Hearing Conference had to be cancelled and then rescheduled.
  Ms. Dow offered no explanation for her noncompliance.  
The Bearse appeal was dismissed because Ms. Dow failed to demonstrate standing.  See Matter of Bearse, Docket No. WET 2014-031, Recommended Final Decision (March 16, 2015), adopted by Final Decision (March 25, 2015), Recommended Final Decision on Reconsideration (June 5, 2015) (Final Decision on Reconsideration pending).
THIS APPEAL
I.
Matter of Hallissey, Docket No. 2015-006 (Hallissey II)
In this appeal, Ms. Dow claims that her neighbor’s, Ms. Hallissey’s, project to remove four trees from her property in the Buffer Zone to Bank for Lake Attitash would violate the Wetlands Regulations, specifically 310 CMR 10.53(1).  To constitute a violation, it would have to be shown that removing the four trees would adversely impact the interests of the Act for Land Under Water Body (lake) or Bank under 310 CMR 10.53(1) and that the conditions imposed in the Superseding Order of Conditions were insufficient to avoid those impacts to those Wetlands Resource Areas.  In addition, Ms. Dow was required to show standing as an aggrieved party.  These were the issues that were agreed upon in the Pre-Hearing Conference Report and Order (March 24, 2015).
Scheduling Order Noncompliance.  Ms. Dow violated the Scheduling Order entered in this appeal by failing to file her Pre-Hearing Statement three business days before the Pre-Hearing Conference.
  Instead, she filed it a little over one business day before the Pre-Hearing Conference at 4:37 p.m. on Friday, March 20.  No explanation was offered for the late filing.  Ms. Dow also failed to (1) identify her expert witness and (2) initiate, engage in, and report on settlement discussions with DEP, in noncompliance with the Scheduling Order (pp. 3-4, 5).  Ms. Dow’s acrimonious relationship with Ms. Hallissey constitutes good cause for not initiating settlement discussions with her.  That, however, does not excuse the failure to initiate and report on settlement discussions with DEP, which could have attempted to broker a resolution with Ms. Hallissey.     

Rules Noncompliance.  Ms. Dow continued to violate the Adjudicatory Proceeding Rules by failing to serve her Pre-Hearing Conference Statement on all other parties, specifically DEP counsel, when she filed it with OADR.
  Ms. Dow did not deny this nor did she offer any explanation for it.  In response to Ms. Kimball’s correct notice to OADR that Ms. Dow had not served her with her Pre-Hearing Statement, Ms. Dow alleged that Ms. Kimball had not served her with DEP’s Pre-Hearing Statement, and she requested sanctions.
  However, Ms. Kimball’s email indicates that she emailed DEP’s Pre-Hearing Statement to the same email address where Ms. Dow had received all prior emails from OADR and DEP.
  In fact, Ms. Kimball promptly re-sent it to the same email address, and it was apparently received by Ms. Dow.
  In the same email requesting sanctions against Ms. Kimball, Ms. Dow requested sanctions against Ms. Hallissey, for unspecified reasons.

Report and Order Noncompliance.  On March 24, 2015, I held the Pre-Hearing Conference and issued the Pre-Hearing Conference Report and Order (“Report and Order”). 
  The Report and Order included a detailed schedule for: (1) the parties to file objections to the Report and Order, (2) Ms. Dow to schedule and conduct a site visit with her expert (whom she had not yet identified),
 (3) Ms. Dow to identify her expert witness, and (4) the parties to file pre-filed testimony.  In the Report and Order, I also set forth a procedure and criteria for requesting subpoenas from me for the numerous witnesses Ms. Dow sought to subpoena for the adjudicatory hearing, pursuant to my case management authority in 310 CMR (5)(a)10, 11, and 13; 310 CMR 1.01(9)(a)1.d; 310 CMR 1.01(12)(f) and (g); and 310 CMR (13)(f)1 and (13)(h)(1).
  
Ms. Hallissey responded later that day (March 24, 2015) in an email addressed to OADR and all parties, that she had safety concerns with Ms. Dow entering her property for the site visit because she felt threatened by Ms. Dow
; Ms. Dow responded that she too had safety concerns, and felt threatened by Ms. Hallissey.
  She again requested sanctions against Ms. Hallissey, for unspecified reasons, as she has done on several prior occasions.  In light of the mutual distrust and personal attacks, I entered the following Order on March 25, 2015 (“March 25 Order”):
I’m aware that there has been considerable acrimony between Ms. Hallissey and her mother and Ms. Dow.  I have ordered that the parties refrain from making personal attacks and accusations against each other.  I have drawn no conclusions as to who or what is to blame for this unfortunate relationship.  As I mentioned yesterday in the Conference, it is irrelevant to the merits in this case. . . . .
Ms. Hallissey and Ms. Dow have both indicated an interest in having local police present during Ms. Dow’s site visit with her expert.  I strongly encourage Ms. Dow, Ms. Hallissey, and Mr. Lopez to reach out to the local police to have an officer present during the site visit to which Ms. Dow and her expert are entitled pursuant to 310 CMR 10.05(7)(j)(2)(e).  In addition, out of an abundance of caution, and in an effort to keep the peace and avoid any confrontations during Ms. Dow’s site visit, I am asking MassDEP to arrange for a Massachusetts Environmental Police Officer to be present during the site visit, in the event the local police cannot be present. 

In a March 27, 2015 email Ms. Dow purported to identify her expert witness, by stating in pertinent part in an email: “The expert will be from Hayed Engineering.”  In the same email, she went on to state, without any apparent basis, the following:

I am also concerned that these emails by the case administrator are going to others not on the service list. Please identify who is receiving these emails and in what capacity. If you need that to be deemed a freedom of information request, then please consider this a freedom of information request as to the names and identity of all those who are not on the service list receiving, or whom have received, emails in this matter. In such a case, that information is immediately accessible and should be provided immediately.
Ms. Munster followed-up by confirming with Ms. Dow that the emails were distributed only to those persons on the Service List.

Ms. Dow failed to comply with the Report and Order (March 24, 2015) by:
1. Failing to request subpoenas in compliance with the Report and Order.
  See April 13, 2015, Ruling and Order Regarding Petitioner’s Requests for Subpoenas; Report and Order, p. 3.
2. Failing properly to identify her “expert witness who will testify relative to the issues for adjudication and be present at the site visit.  That designation shall include information showing the witness is competent to testify relative to the issues identified for adjudication.”  Dow only sent an email stating that her “expert will be from Hayed Engineering.”
 
3. Failing to schedule the site visit in accordance with the Report and Order “by Dow submitting three alternative dates and times to the Office of Appeals and Dispute Resolution (“OADR”), after which the parties will identify to OADR the most convenient date and time.”
  
4. Failing to conduct the site visit by April 8, 2015.
 
Subpoenas.  For the first issue of noncompliance, failing to request subpoenas in compliance with the Report and Order, I previously issued the Ruling and Order Regarding Petitioner’s Requests for Subpoenas (April 13, 2015), explaining the noncompliance.  As I stated in that ruling, the issues in this appeal are narrow.  The first issue is whether Ms. Dow has standing as an aggrieved person pursuant to 310 CMR 10.05(7)(j)2.a and b.iii and 310 CMR 10.04 (person aggrieved).  Here, to have standing Ms. Dow must demonstrate that: (1) the Buffer Zone work (removal of four trees) might possibly impact the interests of the Act for Land Under Water Body (lake) or Bank under 310 CMR 10.53(1); and (2) those adverse impacts would or could generate identifiable impacts on “a private right, a private property interest, or a private legal interest” for Ms. Dow.  Matter of Digital Realty Trust, Docket No. WET-2013-018, Recommended Final Decision (October 9, 2013), adopted by Final Decision (October 28, 2013); Matter of Town of Southbridge Department of Public Works, Docket No. WET-2009-022, Recommended Final Decision, (September 18, 2009), adopted by Final Decision (October 14, 2009).  The impact to the asserted right or interest must be one that the Wetlands Protection Act is designed to protect.  Id.; Matter of Lepore, Recommended Final Decision (September 2, 2004), adopted by Final Decision (December 3, 2004); Matter of Whoulev, Docket No. 99-087, Final Decision (May 16, 2000).  "[A]n allegation of abstract, conjectural or hypothetical injury is insufficient to show aggrievement."  Matter of Doe, Doe Family Trust, Docket No. 97-097, Final Decision (April 15, 1998).
The second issue is whether the Ms. Hallissey’s project to remove four trees from her property in the Buffer Zone to Bank for Lake Attitash would violate the Wetlands Regulations, 310 CMR 10.00.  To constitute a violation, it would have to be shown that removing the trees would adversely impact the interests of the Act for Land Under Water Body (lake) or Bank under 310 CMR 10.53(1) and that the conditions imposed in the Superseding Order of Conditions were insufficient to avoid those alleged impacts to the Wetlands Resource Areas.  See Report and Order, p. 4 (specifying issues to be adjudicated).
To manage the adjudicatory proceeding
, I set forth the following requirements in the Pre-Hearing Conference Report and Order in response to Ms. Dow’s requests for numerous subpoenas:

I explained that evidence in this matter will be filed in the form of pre-filed testimony pursuant to 310 CMR 1.01(12), according to the schedule I have established below.  Dow has identified a number of witnesses for whom she desires the issuance of subpoenas pursuant to 310 CMR 1.01(12)(g), in accord with the schedule below.  All requests for subpoenas must show, at a minimum: why the subpoena is necessary, why the testimony could not be elicited from another witness via pre-filed testimony and without a subpoena, and the relevance of the testimony.  In addition, if Dow desires to subpoena DEP staff, she must meet the standard articulated in Bagley v. Illyrian Gardens, Inc., 401 Mass. 822 (1988); Commonwealth v. Vitello, 367 Mass. 224 (1975); and Ramacorti v. Boston Redevelopment Auth., 341 Mass. 377 (1960). 

Ms. Dow filed a timely request for the subpoenas, but it completely failed to meet the criteria set forth above.  As DEP explained in its opposition to the subpoenas, Ms. Dow set forth only conclusory statements why she desired the subpoenas without even attempting to proffer a nexus regarding what she believed they would testify to and the issues to be adjudicated.  Ms. Dow did not attempt to explain “why the subpoena is necessary, why the testimony could not be elicited from another witness via pre-filed testimony and without a subpoena, . . . the relevance of the testimony,” and whether subpoenas to DEP staff met the standards articulated in Bagley v. Illyrian Gardens, Inc., 401 Mass. 822 (1988); Commonwealth v. Vitello, 367 Mass. 224 (1975); and Ramacorti v. Boston Redevelopment Auth., 341 Mass. 377 (1960) .  As I consequence, I denied her request for the subpoenas without prejudice.  Even though I denied the request without prejudice, Ms. Dow never followed up to attempt to cure her omissions.

Ms. Dow has claimed that the criteria I established for issuance of subpoenas exceeds the regulatory authority.  That assertion is without merit.  Litigants must be afforded a reasonable opportunity to present their case, but that opportunity must be balanced against judicial economy and the interests of other parties to the proceeding.  Adjudicatory proceedings are intended to be relatively simple, informal affairs.  Indeed, it is this factor that has led to the acceptance of reliable hearsay in administrative tribunals.  See Costa v. Fall River Hous. Auth., 453 Mass. 614, 627 (2009).  To these ends the Adjudicatory Proceeding Rules vest Presiding Officers with several tools, including, but not limited to, the discretion to: (1) require that testimony be submitted as pre-filed written testimony; (2) impose limits on the presentation of evidence in accordance with 310 CMR 1.01(13)(d), (e) and (f); (3) issue, vacate or modify subpoenas; (4) manage the presentation of the evidence and participation of the parties so as to develop an adequate and comprehensible record of the adjudicatory appeal; (5) establish limits on presentations of the parties; (6) establish the number of witnesses that parties may offer; (7) exclude the testimony of any witness which would be duplicative, irrelevant, or otherwise unnecessary; and (8) exclude unduly repetitious or irrelevant evidence.  See 310 CMR (5)(a)10, 11, and 13; 310 CMR 1.01(9)(a)1.d; 310 CMR 1.01(12)(f) and (g); 310 CMR (13)(f)1 and (13)(h)(1).

In this appeal, Hallissey II, these management tools were employed to articulate a relatively simple threshold for Ms. Dow to meet.  The tools were necessary.  Ms. Dow proposed to subpoena numerous witnesses.  She had not retained and disclosed her expert witness, while at the same time indicating that she desired to subpoena DEP and Commission staff to provide their expert testimony or testimony that was irrelevant to the issues to be adjudicated.  Indeed, Ms. Dow was not focused on the issues to be adjudicated, i.e. alleged impacts to wetlands from removal of trees in the Buffer Zone.  For all the above reasons, it was appropriate to require the simple proffer for subpoenas before unduly and unnecessarily complicating the adjudicatory proceeding and expending unnecessary resources of the parties and witnesses.  

Disclose Expert.  In her Pre-Hearing Statement, Ms. Dow did not identify her expert witness, in noncompliance with the Scheduling Order requirement that she provide the name and address of her witness.  She stated only: “Tree expert who will view the trees.”  Given this, I offered Ms. Dow another opportunity to identify her expert witness.  In the Pre-Hearing Conference Report and Order I required that she “identify her expert witness who will testify relative to the issues for adjudication and be present at the site visit.  That designation shall include information showing the witness is competent to testify relative to the issues identified for adjudication.”  This was a particularly important requirement, for two reasons.  First, Ms. Dow, as the Petitioner, has the burden of going forward to present “credible evidence from a competent source in support of each claim of factual error, including any relevant expert report(s), plan(s), or photograph(s).”  310 CMR 10.05(7)(j)3.c; Matter of Jodi Dupras, Docket No. WET-2012-026, Recommended Final Decision (July 3, 2013), adopted by Final Decision (July 12, 2013).  “A ‘competent source’ is a witness who has sufficient expertise to render testimony on the technical issues on appeal.”  Matter of City of Pittsfield Airport Commission, OADR Docket No. 2010-041, Recommended Final Decision (August 11, 2010), adopted by Final Decision (August 19, 2010).  Second, I had allowed Ms. Dow’s request to conduct a site visit with her expert, who had not yet been identified.  Given these factors, and Ms. Dow’s history of noncompliance, it was crucial that she fully and timely disclose her expert in compliance with the Report and Order, particularly before any site visit.  
Ms. Dow’s attempt to satisfy this requirement stated in pertinent part: “The expert will be from Hayed Engineering.”  This does not meet the requirements of the Pre-Hearing Conference Report and Order, and therefore is in noncompliance.  Indeed, it is not even clear whether Ms. Dow retained or spoke with anyone from Hayed Engineering, or whether she simply listed the firm based upon her intention to contact it and retain an appropriate expert.  It is also not clear whether Hayed Engineering even employs someone who would be competent to testify concerning the wetlands issues identified for adjudication.
 

Site Visit.  At the Pre-Hearing Conference, I allowed Ms. Dow’s request for her and her expert to conduct a site visit of Ms. Hallissey’s property pursuant to 310 CMR 10.05(7)(j)(2)(e).  As I have done in all similar cases, I set forth a simple procedure for the visit to be scheduled on a date when all other parties could be present.
  The site visit was to occur no later than April 8, 2015.  I stated: “the site visit will be scheduled at a time that is convenient for all parties to attend by Dow submitting three alternative dates and times to the Office of Appeals and Dispute Resolution (“OADR”), after which the parties will identify to OADR the most convenient date and time.”  Ms. Dow failed completely to comply with these requirements.    
Order Regarding Request for Clarification Concerning Site Visit, Establishing New Schedule, and Entering Sanction (“April 15 Order”). Given the above situation, I entered the April 15 Order, extending the date by which to conduct a site visit and setting forth a new detailed schedule for Ms. Dow to attempt to prosecute the appeal in conformity with orders and the Rules of Adjudicatory Proceeding.
  

On May 5, 2015, MassDEP informed
 OADR and all parties that Ms. Dow had violated the preceding order by again:
1. Failing to “identify her expert witness who will testify relative to the issues for adjudication and be present at the site visit.  That designation shall include information showing the witness is competent to testify relative to the issues identified for adjudication.”

2. Failing to submit “three alternative dates and times to the Office of Appeals and Dispute Resolution (“OADR”) by April 22, 2015, after which the parties will promptly identify to OADR and Ms. Dow the most convenient date and time of the three specified by Ms. Dow . . .”; and

3. Failing to conduct the site visit by May 1, 2015.
On May 6, 2015, in an email to Ms. Munster and Ms. Kimball, Ms. Dow claimed that she had not received the April 15 Order.  This was the first time in all three of Ms. Dow’s appeals that she claimed not to have received an email from OADR.  And notably, Ms. Dow did not deny receiving prior emails, including the March 24, 2015 Report and Order and the March 25, 2015 follow-up Order regarding the site visit.  In fact, she purported to comply with the Report and Order on March 27, 2015, by insufficiently designating her expert witness someone from “Hayed Engineering” and then insufficiently requesting subpoenas on April 7, 2015.  She offered no explanation for failing to comply with the remainder of the March 24, 2015, Report and Order.  

Order to Show Cause.  Given the circumstances and the history of this appeal, Hallissey I, and Bearse, on May 6, 2015, I issued the Order to Show Cause Why Appeal Should Not Be Dismissed for failure to prosecute the appeal in accordance with the Adjudicatory Proceeding Rules and orders.  See 310 CMR 1.01(3)(e), 1.01(5)(a)15.f.vi., and 1.01(10); Matter of Tucard, LLC, Docket No. 2009-076, Recommended Final Decision (September 2, 2010), adopted by Final Decision (September 28, 2010); Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).  
All parties responded to the Order to Show Cause.  I discuss their positions in the Discussion section below.  Ms. Dow’s response also included further threats that she would be reporting Ms. Kimball and the Presiding Officer to the Massachusetts Board of Bar Overseers, for unspecified reasons.  
Ruling and Order Regarding Recusal.  After Ms. Dow filed her response to the Order to Show Cause,  she informed OADR on three separate occasions, via voicemails left with Chief Presiding Officer Salvatore Giorlandino, that she had filed a motion to recuse me from hearing this appeal but that I had not ruled upon the motion.  See 310 CMR 1.03(6) (requirements for filing motion to recuse and disqualify).  After determining that the motion did not exist in the administrative record, I issued a Ruling and Order Regarding Recusal on May 22, 2015.  That Ruling and Order required Ms. Dow to: (1) re-file a true and accurate copy of the motion to recuse that she claims to have filed; and (2) provide competent evidence demonstrating that it had been previously filed.  


 Ms. Dow responded on the due date, May 29, 2015, but not as specified in the Ruling and Order Regarding Recusal.  Contrary to my May 22nd Order Regarding Recusal, Ms. Dow neither re-filed a true and accurate copy of the motion to recuse that she claims to have filed nor did she provide competent evidence demonstrating that the motion had been previously filed.  

This constitutes another instance of noncompliance with orders and rules.  Instead, Ms. Dow responded by filing a Motion for Sanctions against the Presiding Officer, DEP Counsel Elizabeth Kimball, Amesbury Conservation Agent John Lopez, and Ms. Hallissey.  The motion also informed me that on May 29, 2015, Ms. Dow had purportedly “referred” me to the Massachusetts Board of Bar of Overseers, for unspecified reasons.
Ms. Dow’s Motion for Sanctions.  The Motion for Sanctions is without merit for several reasons, including, but not limited to those discussed below.  First and foremost, it is without merit because there is no provision in the Adjudicatory Proceeding Rules to sanction the Presiding Officer.
  Sanctions may only be imposed on parties for the reasons specified in 310 CMR 1.01(10).  Second, Ms. Dow’s request for sanctions improperly requests sanctions against the parties’ representatives, Ms. Kimball and Mr. Lopez, not the parties themselves.  Nevertheless, Ms. Dow has not provided any meritorious reason for sanctioning the Commission, DEP, Ms. Hallissey, or the Presiding Officer, pursuant to 310 CMR 1.01(10).  Despite the lack of merit in Ms. Dow’s arguments for sanctions, I have addressed them below to provide a clear administrative record in this appeal. 
Ms. Dow’s first argument for sanctions is that I had no authority to issue the Ruling and Order Regarding Recusal; that order required Ms. Dow to file what she claimed to have previously filed in this appeal (the motion to recuse), along with proof that it had been filed.  The order was necessary to clarify the contents of the administrative record and fully authorized by the Rules of Adjudicatory Proceeding.  See 310 CMR 1.01(1)(a), 310 CMR 1.01(5), 310 CMR 1.01(5)(a)15.d.  The argument therefore has no merit.  
Ms. Dow’s Motion for Sanctions is in noncompliance with the Order Regarding Recusal directives and has no merit for several reasons.  First, she attached a May 6, 2015 email from Ms. Dow to Ms. Kimball and Ms. Munster, stating her intention to file a motion to recuse.  She also attached an unsigned and undated “Motion to Recuse” that has a docket number from Hallissey I, not this appeal.  There is no evidence in the administrative record of that motion ever having been filed in Hallissey I, or any of the three appeals.  Ms. Dow has filed no evidence that it was filed.  I find no credible evidence that it was ever filed in any of the appeals, despite Ms. Dow’s current statements to the contrary.  Motion for Sanctions, ¶ 1.
Ms. Dow also filed a document titled Pre-Hearing Conference Report Objections.  It has the docket number of Hallissey I (WET 2014-013).  The administrative record in that case indicates Ms. Dow did not file it with OADR.  Instead, she emailed it to Ms. Kimball and Ms. Hallissey on August 8, 2014, with the following statement from Ms. Dow: “Attached are pre-hearing objections.  As Ms. Kimball has previously stated she represents the DEP, I assume she will forward this to her DEP clients.”  Ms. Kimball forwarded and filed it with OADR on August 20, 2014, with copies to Ms. Hallissey and Ms. Dow.  
Objection number three of the Pre-Hearing Conference Report Objections states that I “should recuse” myself.  The alleged basis is similar to the above undated and unsigned motion to recuse, and has no merit.  It is rooted in a discussion I had at the Pre-Hearing Conference in Hallissey I when I was setting forth deadlines for filing various documents in the appeal.  See Pre-Hearing Conference Report and Order in Hallissey I (August 4, 2014).  As I often do when setting deadlines, I asked the parties whether they intended to file dispositive motions.  Based upon that discussion, I included deadlines for Ms. Kimball and Ms. Hallissey to file dispositive motions.  Id.  Ms. Dow also complains that Ms. Hallissey was not required to file a Pre-Hearing Statement.  I addressed the rationale for this in the Pre-Hearing Conference and previously in this decision.  See supra. at n. 15.  In sum, it was justified because Ms. Hallissey is not a lawyer and was appearing pro se, DEP had filed a Pre-Hearing Statement that was duplicative of Ms. Hallissey’s positions, and Ms. Dow was not prejudiced.
  This “objection” regarding recusal thus had no merit and also did not meet the requirements to be considered as a motion to recuse or disqualify.  Those requirements include a: “timely and sufficient motion and supporting affidavit of bias or other ground for disqualification.”  310 CMR 1.01(3)(6).  Ms. Dow did not provide a motion or an affidavit.
In addition to the preceding infirmities, there was no basis for recusal or disqualification.  In sum, after “consult[ing] . . . [my] emotions and conscience, and performing “an objective appraisal of whether . . . [my] impartiality might be reasonably questioned,” I have concluded that I objectively adjudicated the case.  Commonwealth v. Daye, 435 Mass. 463, 469 (2001); Commonwealth v. Adkinson, 442 Mass. 410, 415 (2004); Haddad v. Gonzalez, 410 Mass. 855, 862 (1991); Tatar v. Schuker, 70 Mass. App. Ct. 436, 451 (2007).  In fact, the impartiality is evidenced by the Recommended Final Decision that was not appealed by Ms. Dow in Hallissey I.  Her failure to appeal, waives any objections she may have had in that case.  In addition, OADR is separate and independent of DEP’s program offices and Office of General Counsel, which represented DEP in the case.  Moreover, any decision that I render in this appeal will not be a Final Decision, but rather, a Recommended Final Decision for independent review by DEP’s Commissioner, the Final Decision-maker, who can adopt, modify, or reject it.  310 CMR 1.01(14)(a)-(b).  
Ms. Dow also objects to and questions the capacity in which I hear and resolve appeals as a Presiding Officer.  Former DEP Commissioner Laurie Burt appointed me to serve as an OADR Presiding Officer on October 8, 2009.  Each of the Scheduling Orders that I issued in the three appeals (like every Scheduling Order I issue in every appeal I handle) clearly set forth my authority and the role of OADR, as follows:

The Office of Appeals and Dispute Resolution (“OADR”) is a separate and independent office of MassDEP’s program offices, Regional Offices, and Office of General Counsel (“OGC”).  OADR is staffed by Case Administrators, an Administrator of Alternative Dispute Resolution (“ADR”), and Presiding Officers.  Presiding Officers in OADR are experienced attorneys at MassDEP appointed by MassDEP’s Commissioner to serve as neutral hearing officers.  They are responsible for facilitating settlement discussions between the parties and conducting adjudicatory proceedings.  See 310 CMR 1.01(1)(a);  310 CMR 1.01(1)(b); 310 CMR 1.01(5)(a)15.  Under 310 CMR 1.03(7), ex parte communications between OADR’s Presiding Officers and MassDEP personnel regarding a pending appeal are expressly prohibited and all MassDEP staff involved in the appeals process are informed of these requirements.  Additionally, Recommended Final Decisions of Presiding Officers in appeals are subject to review by MassDEP’s Commissioner pursuant to 310 CMR 1.01(14).  Under the regulations, the Commissioner may issue a Final Decision adopting, modifying, or rejecting a Recommended Final Decision.  All Final Decisions may be subject to judicial review pursuant to G.L. c. 30A, § 14.  These provisions help to provide an appeal process at MassDEP will be fair and will result in unbiased decision-making.

Scheduling Order, p. 1, n. 1.

OADR’s website and the Adjudicatory Proceeding Rules, 310 CMR 1.01, also clearly set forth the authority and function of Presiding Officers.
  Presiding Officers are “quasi-judicial” officials authorized to resolve administrative appeals in “proceeding[s] resembl[ing] judicial action.”  See Matter of Gary Vecchione, Docket No. WET 2014-008, Recommended Final Decision (August 28, 2014), adopted by Final Decision (September 23, 2014) (quoting Milford v. Massachusetts Department of Environmental Protection, Worcester Superior Court C.A. WOCV-2008-02581-C, Memorandum and Order on Defendant’s Motion to Dismiss (August 29, 2013), at p. 8 (“[t]he Court recognizes that the DEP has the statutory authority to conduct quasi-judicial proceedings . . . .”).

This appeal, Hallissey II, embodies the “typical arrangement by which quasi-judicial officers, variously known as [Presiding Officers,] Referees, Administrative Law Judges, Hearing Officers or Hearing Examiners, are delegated the hearing function by an administrative agency which is statutorily empowered to rule on a matter.”  Nardone v. Chelsea, No. 75-BEM-0696, 5 MDLR 1203, 1983 Mass. Comm. Discrim. LEXIS 10 (1983) (citing Davis, Vol 3, Administrative Law Treatise, §§ 17:14 - 17:17 (2nd Ed. 1980)) (emphasis added)); see also Hickey v. Waldman, Docket Number: 06-659, Middlesex Superior Court, 28 Mass. L. Rep. 391, 2011 Mass. Super. LEXIS 87 (2011) (“Where, as here, the agency's decision is reviewed initially in a hearing before a hearing officer (or administrative law judge), it is the hearing officer's decision that receives judicial review.”).  In fact, until 2004 when DEP hearing officers were transferred to the Division of Administrative Law Appeals, the hearing officers were referred to as administrative law judges and administrative magistrates.
Ms. Dow also claims that I abused my discretion and acted outside of the Adjudicatory Proceeding Regulations because I required her to make an evidentiary proffer before I would issue any subpoenas.  I addressed this issue at great length above, and thus will not repeat it here.  See supra. at pp. 18-21.  

Ms. Dow also asserted that “it is clear that Mr. Jones is having ex parte communications with parties and others outside the service list (non parties) and therefore discussing the case outside the presence of all parties”  This is a false statement with a frivolous factual predicate.  There have been no ex parte communications.  See 310 CMR 1.03(7) (defining ex parte communications).  Ms. Dow’s purported basis for this accusation is that she believes “there have been multiple people copied on ‘orders’ to the parties who are non-parties and not involved in the case.”  First, if this were true, it would not constitute an ex parte communication—an order is a part of the public file.  Second, Ms. Dow previously made the same accusation, and Ms. Munster responded by confirming that OADR orders and correspondence have only been sent to individuals designated on the Service List of the appeal.  See supra. at pp. 16-17.

Ms. Dow asserts there were other ex parte communications, alleging “Mr. Jones makes written reference to discussing with Ms. Hallissey her desire for police presence during the site view with my expert.”  This is another false statement, which is based upon blatant factual misrepresentations.  As discussed above, in a March 24, 2015 email to OADR and all parties (including Ms. Dow), Ms. Hallissey objected in that email to my statements in the Pre-Hearing Conference that I would allow Ms. Dow to conduct a site visit of Ms. Hallissey’s property.  Ms. Hallissey stated in part: “there have been many hostile disputes between Ms. Dow and me that included my elderly mother.  My mother is fearful of Ms. Dow and I am not comfortable with allowing that.”  It is disturbing that Ms. Dow would use this as a basis for accusations of ex parte conduct because the administrative record demonstrates she received Ms. Hallissey’s email and responded directly to it in a March 25, 2015 email from Ms. Dow to Ms. Munster.  I addressed and summarized these emails in my March 25, 2015 Order.

Ms. Dow also objects to how recording of the Pre-Hearing Conferences was handled in Bearse.  Typically, only the adjudicatory hearing itself is recorded, and not the Pre-Hearing Conference.  However, in Bearse, when I entered the Pre-Hearing Conference room, I greeted the parties and then asked that they introduce themselves.  Ms. Dow then abruptly stated that she would be recording the Conference, she did not ask or make a motion.  I responded that that it was not standard practice and that typically it would not be allowed absent my approval.  I added that generally it is unlawful to record someone else without their consent, but that I did not know what law governed the recording of the Pre-Hearing Conference.  See G.L. c. 272 § 99.  I asked Ms. Dow if she had been recording up to that time.  She stated that she had not.  I do not recall Ms. Dow asserting that because it was allegedly a public hearing she had a right to record it.
  Nevertheless, I then stated I had no objection to it being recorded and asked the other parties if they had an objection; they did not, and I allowed it to be recorded.  Ms. Dow did not have an operable recorder, and so I arranged with OGC Counsel, David Bragg, for him to record it on his cellular phone.  Copies of the audio files were later emailed to the parties.

Ms. Dow next objects to me allowing all other parties to be present at Ms. Hallissey’s property when Ms. Dow and the expert she was supposed to retain were to conduct the site view pursuant to 310 CMR 10.05(7)(j)(2)(e).  It is standard practice to allow all other parties an opportunity to be present during the site visit, and I have never had an objection up until now.  It is not prohibited by the regulations.  In fact, the owner is expressly allowed to be there.  310 CMR 10.05(7)(j)(2)(c).  Often in these wetlands proceedings when all parties are present for the site visit, the experts and parties confer with each other, including MassDEP staff, regarding observations at the site.  Sometimes the consultations among the experts at the site lead to a better understanding of the issues, which leads to a settlement.  There is also nothing prohibiting a property owner from allowing DEP onto the property for an investigation during the course of the adjudicatory proceeding, while excluding the other parties.  There is no merit in Ms. Dow’s position that this is “intentional harassment and interference in accumulating information for testimony by my expert . . . and cold [sic] be deemed witness intimidation.”  

There is no merit to Ms. Dow’s remaining argument directed at Ms. Kimball and Mr. Lopez.  Ms. Dow finds them blameworthy for her failure to conduct a site visit.  She argues that they somehow impeded her visit because they did not secure police presence.  As discussed above and below, however, the site visit failure lies with Ms. Dow and her ignoring the simple requirement to designate her expert and specify three alternative dates on which she proposed the site visit.
DISCUSSION
Ms. Dow filed a one and one-half page, single spaced, bolded and underlined response to the Order to Show Cause Why Appeal Should Not Be Dismissed.  DEP and Ms. Hallissey also responded, asserting that the appeal should be dismissed.  I find there are multiple, alternative reasons for dismissal.

Under 310 CMR 1.01(10), when a party “fails to file documents as required, respond to notices, correspondence or motions, comply with orders issued and schedules established in orders or otherwise fails to prosecute the adjudicatory appeal; demonstrates an intention not to proceed; demonstrates an intention to delay the proceeding or resolution of the proceedings; or fails to comply with any of the requirements set forth in 310 CMR 1.01; the Presiding Officer may impose appropriate sanctions on that party.”  The “[s]anctions include, without limitation:

(a) taking designated facts or issues as established against the party being sanctioned;

(b) prohibiting the party being sanctioned from supporting or opposing designated claims or defenses, or introducing designated matters into evidence;

(c) denying summarily late-filed motions or motions failing to comply with 310 CMR 1.01(4);

(d) striking pleadings in whole or in part;

(e) dismissing the adjudicatory appeal as to some or all of the disputed issues;

(f) dismissing the party being sanctioned from the appeal; and

(g) issuing a final decision against the party being sanctioned.

Further, the Adjudicatory Proceeding Rules require that “[p]arties who do not conform to time limits or schedules established by the Presiding Officer shall, absent good cause shown, summarily be dismissed for failure to prosecute the case.”  310 CMR 1.01(3)(e) (emphasis added).

Under 310 CMR 1.01(13)(b)2., “[a]ll parties, authorized representatives, witnesses and other persons present at a hearing shall conduct themselves in a manner consistent with the standards of decorum commonly observed in any court. Where such decorum is not observed, the Presiding Officer may take appropriate action, including imposing sanctions as described at 310 CMR 1.01(10).”  This decorum requirement necessarily applies to the parties’ dealings with the tribunal outside of the hearing. 
As summarized recently in Vecchione, supra.:“[D]ecorum is essential for maintaining the dignity and credibility of [the adjudicatory process].”  See Paul T. Dacier, Dacier’s Take On . . . Decorum in the Courtroom, Boston Bar Association (October 30, 2013), http://dacierstake.bbablogs.org/2013/10/30/daciers-take-on-decorum-in-the-courtroom.  It is also important to maintaining civility and professionalism in the adjudicatory process notwithstanding any differences of opinion that the litigants may have with each other in a particular case.  Id.  Ad hominem attacks against an opposing party or its counsel are a breach of decorum.  Id.; Paul T. Dacier, Dacier’s Take On . . . Civility, Boston Bar Association (September 18, 2013), http://dacierstake.bbablogs.org/2013/09/18/daciers-take-on-civility.
“[B]ehavior [by a party] that causes precious time to be wasted away while the court, [the other] parties, . . . and witnesses [are diligently conducting themselves in the case]” should not be condoned.  Beit v. Probate and Family Court Department, 385 Mass. 854, 859-60 (1982).  Judges also have the inherent power to sanction parties who “[make] irrelevant and misleading arguments as well as outright misrepresentation[s], [because such tactics] exceed all permissible bounds of zealous advocacy.”  Avery v. Steele, 414 Mass. 450, 456 (1992).  Indeed, “[i]nappropriate argument and unsubstantiated statements [by a party] may infect an otherwise meritorious appeal so pervasively as to make it frivolous.”  Id.

Below, I have summarized how Ms. Dow’s conduct in this appeal alone, Hallissey II, satisfies the following criteria in 310 CMR 1.01(10) and 1.01(3)(e) for issuing sanctions: (1) failure to file documents as required, (2) failure to comply with orders issued and schedules established in orders, (3) failure to prosecute the appeal, (4) demonstration of an intent to delay the appeal, (5) failure to conform to time limits, and (6) failure to comply with requirements set forth in 310 CMR 1.01:

A. Failure to comply with the Scheduling Order deadline for filing a Pre-Hearing Statement.

B. Failure to comply with the Scheduling Order by identifying the expert witness.
C. Failure to comply with the Scheduling Order by initiating and reporting on settlement discussions with DEP.

D. Failure to comply with Rules of Adjudicatory Proceeding by serving all parties with documents filed with OADR.

E. Failure to comply with the Report and Order requirement for identifying the expert witness.

F. Failure to comply with the Report and Order requirement for requesting subpoenas.

G. Failure to comply with the Report and Order requirement for scheduling the site visit.

H. Failure to comply with the Report and Order deadline for conducting the site visit.

I. Failure to comply with the Report and Order deadlines for filing pre-filed testimony.
J. Failure to comply with the April 15 Order requirements for scheduling the site visit, identifying expert, conducting site visit, and filing pre-filed testimony.

K. Failure to comply with the Ruling and Order Regarding Recusal. 

Below, I have summarized Petitioner’s conduct in this appeal, Hallissey II, that violates the decorum requirement, which is a breach of the Rules of Adjudicatory Proceeding, and demonstrates an intention to delay the proceeding or resolution of the proceedings:

A. Requests for sanctions against Ms. Kimball, Ms. Hallissey, Mr. Lopez, and the Presiding Officer that are wholly unsupported by any law or facts.

B. Frivolous assertions of ex parte communications.
The pattern and practice of noncompliance with rules and orders and breach of decorum in all three appeals is compelling evidence that there is not good cause to excuse the above noncompliance in this appeal, Hallissey II.  There is a consistent pattern of noncompliance among the three appeals, evidencing Ms. Dow’s intent in this appeal.  In each appeal, Ms. Dow demonstrated a disregard for rules and orders and a lack of decorum in dealing with other counsel, other parties, and this tribunal, concerning matters before the tribunal.  On almost every occasion, no justification was offered for the repeated noncompliance.  Instead, on many occasions, Ms. Dow responded by personally attacking the other parties in the case and making unsupported: (1) requests for sanctions, (2) statements and threats that she would report counsel and the Presiding Officer to the Massachusetts Board of Bar Overseers, and (3) allegations of ex parte communications.    
Response to Order to Show Cause.  Ms. Dow’s response to the Order to Show Cause Why Appeal Should Not Be Dismissed is not persuasive.  First, she states that Ms. Munster and Ms. Kimball were aware that she had difficulties receiving emails.  This claim is not supported by the administrative record and it is beside the point, a red herring.  The administrative record reveals a robust exchange of emails and attached documents between Ms. Dow and OADR in all three appeals, particularly Hallissey II.  Until a few weeks ago when Ms. Dow stated she had not received the April 15, 2015 Order, she had never claimed that she had not received an email from OADR.  In fact, in Hallissey I, in a June 29, 2014 email from Ms. Dow to Ms. Munster she specifically stated the opposite: “Please only contact me via email.”  In the next appeal, Bearse, Ms. Dow contradicted that statement in a December 31, 2014 email to Ms. Munster.  Without any explanation, she simply stated: “Please mail a hard copy of any orders to me directly.”  She offered no reason for this request, and particularly did not state she was having difficulty receiving emails from OADR.  Her email then added: “If orders are being made, please allow sufficient time to comply. In other words, please don't mail an order stating compliance needs to be made by a date certain when the date has already passed.”  After that, OADR issued only three documents in the Bearse appeal, including the Recommended Final Decision and Final Decision, as a courtesy all three were sent via email and U.S. Mail to Ms. Dow.
OADR has no evidence of Ms. Dow requesting that documents be sent to her via U.S. Mail in this appeal.  And she never claimed that she did not receive any emailed documents from OADR, until the April 15 Order.  This was the first occasion in all three appeals that she claimed not to have received an email from OADR.  The email address utilized by OADR and Ms. Dow appears to be the formal email for Ms. Dow’s legal practice: dpdowlaw@gmail.com.  It is also the same address from which OADR has received dozens of emails from Ms. Dow.  Ms. Dow used no other means to send documents to OADR.
There is other compelling evidence in the administrative record that undermines the credibility that Ms. Dow did not receive the April 15 Order.  In Hallissey I when Ms. Dow failed to meet the deadline for rescheduling the Pre-Hearing Conference she asserted that she had sent a timely email to OADR, but there is no evidence of that email in the record and Ms. Dow never followed up with any.  Ms. Dow claimed that she had previously filed a motion to recuse, but there is no evidence of such filing in the administrative record.  In response to the Ruling and Order Regarding Recusal, Ms. Dow did not produce any evidence that a motion to recuse had been filed.  She only included an unsigned and undated Motion to Recuse, purportedly from Hallissey I, with no evidence indicating when it was produced or whether it was filed.  These unsupported claims, and their timing, are similar to the present unsupported claim that Ms. Dow did not receive the April 15 Order.      
For the above reasons, Ms. Dow’s claim of noncompliance due to non-receipt of the April 15, 2015 Order is not persuasive.  
Even assuming Ms. Dow is correct with regard to her alleged non-receipt of the April 15, 2015 Order, the email receipt issue is a red herring.  Ms. Dow does not offer it as a reason for all prior issues of noncompliance.  In fact, she does not dispute that she received all prior documents from OADR, and specifically the March 24 and 25, 2015 Orders for which she failed to comply regarding expert designation, requesting subpoenas, and scheduling a site visit.  

  Ms. Dow’s explanation of why she did nothing to schedule the site visit in response to the Report and Order and the April 15 Order is not persuasive.  Ms. Dow was only required to schedule the site visit by “submitting three alternative dates and times to the Office of Appeals and Dispute Resolution (“OADR”), after which the parties will identify to OADR the most convenient date and time.”  Importantly, each order required that the visit be concluded by a date certain.  Ms. Dow’s post-hoc rationale for doing nothing to schedule the visit is that she wanted first to schedule police presence.  In other words, she chose to ignore the simple requirement that she first submit three dates, while knowing that the site visit had to be completed by a date certain.  She chose that course at her peril.  If she desired to vary the procedures established in the orders by first securing police presence and then scheduling the site visit, she could have filed a motion to do so, but she did not.  Instead, with both the Report and Order and the April 15 Order she let precious time lapse with no communication to OADR, until it was too late.

Ms. Dow’s attempts to justify her failure to designate a specific expert witness are also unpersuasive.  According to her explanation, she again took matters into her own hands and sought unilaterally to vary the expert disclosure requirement.  She claims that she did not retain and identify a specific expert and disclose his or her qualifications because she wanted to wait until the site visit was scheduled.  At that time, she claims, whoever was available for the site visit would supposedly be disclosed as her expert.  In other words, even if Ms. Dow’s argument is accepted, it leads to the conclusion that she willfully ignored the orders that required her to disclose her experts by a date certain.  She did that on three occasions, in response to the Scheduling Order, the Report and Order, and the April 15 Order.  On each occasion, she acted unilaterally and without filing a motion for leave to vary procedures.
Ms. Dow’s alleged desire to wait until the site visit was scheduled to designate her expert would not have been acceptable in this case.  In fact, given the history of these three appeals, the Order specifically required designation before the site visit so that it could be assured the site visit would be scheduled and occur on Ms. Hallissey’s property for legitimate reasons with an appropriate expert.  If Ms. Dow desired a different approach, she could have filed a motion for leave to take a different approach.  But she didn’t do that, and instead failed to meet the requirements.
Ms. Dow’s ignorance of the expert disclosure requirements is in stark contrast to the many parties in the numerous wetlands appeals within OADR who have successfully complied with the disclosure requirements.  It is typical for the parties to specifically designate their experts in the Pre-Hearing Statement, as required by the Scheduling Order.  That allows the other parties to prepare and to know that Ms. Dow, the party with the burden of moving forward, intends properly to move forward with her case.  Ms. Dow did not do that despite being given two additional opportunities.
Dismissal of this appeal, Hallissey II, under the circumstances discussed above would be consistent with prior DEP decisions.  In fact, the circumstances in those cases are not as egregious as those here.  See Matter of Tucard, LLC, Docket No. 2009-076, Recommended Final Decision (September 2, 2010), adopted by Final Decision (September 28, 2010); Matter of Mangano,  Docket No. 94-109, Final Decision (March 1, 1996); Matter of Town of Brookline Department of Public Works, Docket No. 99-165, Final Decision (June 26, 2000); Matter of Bergeron, Docket No. 2001-071, Recommended Final Decision (February 5, 2002), adopted by Final Decision (February 25, 2002).
CONCLUSION
  For all the above reasons, I recommend dismissal of the appeal based upon Ms. Dow’s: (1) failure to file documents as required, (2) failure to comply with orders issued and schedules established in orders, (3) failure to prosecute the appeal, (4) demonstration of an intent to delay the appeal, (5) failure to conform to time limits, (6) failure to comply with requirements set forth in 310 CMR 1.01, and (7) failure to comply with the decorum requirements in 310 CMR 1.01(13)(b)2.  See 310 CMR 1.01(10); 310 CMR 1.01(3)(e).  This result is not based upon isolated mistakes or inadvertence.  Instead, conduct in the three wetlands appeals evidences counsel’s pattern and practice of disregard for rules and orders and lack of decorum in dealing with other counsel, other parties, and this tribunal.  There is no justification or good cause for the multiple violations in this appeal.  As a consequence, the disregard of applicable rules and orders in this appeal should lead to its dismissal. 
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________




__________________________








Timothy M. Jones
Presiding Officer

SERVICE LIST
In The Matter Of:

Ellen Hallissey 

Docket No. WET-2015-006

File No. 002-1097






Amesbury

	Representative
	Party

	Ellen Hallissey
68 Lake Attitash Road

Amesbury, MA 01913
ellenhallissey@comcast.net

	APPLICANT



	Debra P. Dow

66 Lake Attitash Road

Amesbury, MA 01913
dpdowlaw@gmail.com

	PETITIONER



	Elizabeth Kimball
Mass DEP Office of General Counsel

One Winter Street

Boston, MA 02108

Elizabeth.kimball@state.ma.us

	DEPARTMENT



	Cc:

Rachel Freed
MassDEP Northeast Regional Office

205B Lowell Street

Wilmington, MA 01887

Rachel.Freed@state.ma.us

	DEPARTMENT

	Amesbury Conservation Commission
c/o John Lopez
62 Friend Street

Amesbury, MA 01913

conservation@amesburyma.gov


	CONCOM



	Date: June 8, 2015
	


`
� Where work in the Buffer Zone will not alter a resource area, a Notice of Intent (or application) is not required.  See 310 CMR 10.02 Commentary.





� I discuss and rely upon Ms. Dow’s first two appeals in this section to provide context and evidence of Ms. Dow’s pattern and practice, and thus her intent, concerning her failure to prosecute the appeals in accord with rules and orders.  She is not being sanctioned in this appeal, Hallissey II, for noncompliance in Hallissey I and Bearse.  





�See emails between Ms. Dow and Ms. Munster dated June 23, 2014; June 24, 2014, Order Regarding Pre-Hearing Conference; Scheduling Order (June 10, 2014), pp. 2-3.





�See emails between Ms. Dow and Ms. Munster dated June 23, 2014; June 24, 2014, Order Regarding Pre-Hearing Conference; Scheduling Order (June 10, 2014), pp. 2-3.





�See emails between Ms. Dow and Ms. Munster dated June 23, 2014.  It should be noted that the Presiding Officer, not the Case Administrator, decides whether to reschedule a pre-hearing conference.


� See July 2, 2014 emails between Ms. Dow and Ms. Munster.  Dow’s claim that she did not know DEP Attorney Kimball was representing DEP has no merit.  The Service List on the Scheduling Order and the June 24, 2014 Order specified Ms. Kimball and her contact information within the Office of General Counsel.





� See July 2, 2014 emails between Ms. Dow and Ms. Munster, and Ms. Munster’s request to Ms. Dow to copy all parties; July 3, 2014 emails among Ms. Dow, Ms. Kimball, and Ms. Munster/Case Administrator; July 25, 2014 emails among Ms. Dow, Ms. Kimball, and Ms. Munster/Case Administrator; August 20, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator; August 21, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator; August 21, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator.


  


� See July 3, 2014 emails among Ms. Dow, Ms. Kimball, and ultimately Ms. Munster/Case Administrator; July 25, 2014 emails among Ms. Dow, Ms. Kimball, and Ms. Munster/Case Administrator; August 20, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator; August 21, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator; August 21, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator.  


 


� See Recommended Final Decision (October 27, 2014), adopted by Final Decision (November 7, 2014); August 22, 2014 email from Dow to Munster; June 10, 2014, Scheduling Order; August 4, 2014, Pre-Hearing Conference Report and Order.  





� See June 10, 2014 Scheduling Order; July 2, 2014 email from Ms. Munster/Case Administrator to Ms. Dow; July 3, 2014 email from Ms. Kimball to Ms. Dow; July 25, 2014 emails among Ms. Dow, Ms. Kimball, and Ms. Munster/Case Administrator; August 20, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator; August 21, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator; August 22, 2014 email from Ms. Kimball to Ms. Munster/Case Administrator.


  


� See August 22, 2014 emails among Ms. Dow, Ms. Kimball, and Ms. Munster/Case Administrator (“I am adding this egregious and unprofessional conduct to my BBO claim.”).


  


� See September 2, 2015 emails among Ms. Dow, Ms. Kimball, and Ms. Munster/Case Administrator.





� 310 CMR 1.03(7) (“Ex-Parte Communications. No Party or other Person directly or indirectly involved in an adjudicatory appeal shall submit to the Presiding Officer or any Agency employee involved in the Decision-making process, any evidence, argument, analysis or advice, whether written or oral, regarding any matter at issue in an adjudicatory appeal, unless such submission is part of the record or made in the presence of all Parties. This provision does not apply to consultation among Agency members concerning the Agency's internal administrative functions or procedures.”).





� See July 3, 2014 emails among Ms. Kimball, Ms. Dow, and Ms. Munster/Case Administrator.





�During Hallissey I, Ms. Dow objected to Hallissey’s failure to file a Pre-Hearing Statement in this appeal.  However, because Ms. Hallissey appeared as a pro se litigant who is not an attorney, I did not sanction her for that failure.  Instead, I informed her at the Conference that in the future she was required to comply with all orders and rules.  Ms. Dow was not prejudiced by this because DEP did file a Pre-Hearing Statement, putting Ms. Dow on notice of all issues or positions raised against her.  Also, as the Petitioner it was Ms. Dow who had the burden of going forward.  As discussed in the Recommended Final Decision, she failed to meet that burden.  My handling of this omission by Ms. Hallissey conformed to guidelines for handling unrepresented pro se litigants and is consistent with how I have handled numerous other pro se litigants who are not attorneys.  See generally Massachusetts Supreme Judicial Court Judicial Guidelines for Civil Hearings Involving Self-Represented Litigants; Russell Engler, Ethics in Transition: Unrepresented Litigants and the Changing Judicial Role, 22 Notre Dame J.L. Ethics & Pub. Pol’y 367 (2008).


    


� December 22, 2014 email from Ms. Munster/Case Administrator to all parties.





� The Pre-Hearing Conference was recording on a digital recording device and copies of the audio recording were sent to all parties.





� Scheduling Order (February 20, 2015).


� See March 20, 2015 email from Ms. Dow to Ms. Munster/Case Administrator with attachment; March 23, 2015 email from Ms. Kimball to Ms. Munster/Case Administrator.





� See March 24, 2015 email from Ms. Dow to Ms. Hallissey, cc: Ms. Munster/Case Administrator.





� See March 23, 2015 email from Ms. Kimball to Ms. Munster/Case Administrator.  Ms. Dow also objected because Ms. Kimball had not entered a formal appearance, but that objection was without merit because a formal appearance is not required and Ms. Kimball had appeared under 310 CMR 1.01(2)(b) when she corresponded with OADR and the parties (including Ms. Dow) to reschedule the Conference and when she filed a Pre-Hearing Statement.  See March 24, 2015, email from Ms. Dow to Ms. Munster/Case Administrator.  The Scheduling Order also specified Ms. Kimball on the Service List as the DEP OGC attorney.


    


� See March 24, 2015 email from Ms. Kimball to Ms. Munster/Case Administrator and Ms. Dow.





� See March 24, 2015 email from Ms. Dow to Ms. Hallissey, et al, cc: Ms. Munster/Case Administrator.  (Ms. Dow claimed Ms. Hallissey’s “decorum is negligible and I request sanctions for the same.”) 





� The Pre-Hearing Conference was recording on a digital recording device and copies of the audio recording were sent to all parties.





� It was and remains unclear whether a site visit was necessary to assess potential impacts to Bank and Land Under Waterbody from the proposal to remove the four trees.  Ms. Dow and her yet to be identified expert could have viewed the Hallissey property from the lake, the road, or over Ms. Hallissey’s fence from Ms. Dow’s property.


  


� It is unusual in wetlands permit appeals for the parties to request or use subpoenas.  Instead, the testimony is usually derived from expert testimony regarding the experts’ opinions concerning alleged impacts to wetland resource areas.


     


� See March 24, 2015 email to Ms. Munster/Case Administrator and all parties (“there have been many hostile disputes between Ms. Dow and me that included my elderly mother.”).





� See March 24 and 25, 2015 emails from Ms. Dow to Ms. Hallissey with cc to Ms. Munster/Case Administrator.


� See April 7, 2015, email from Ms. Dow to Ms. Munster/Case Administrator.





� See March 27, 2015 email from Ms. Dow to Ms. Munster.





� See Report and Order, p. 2; April 15, 2015 Order Regarding Request for Clarification Concerning Site Visit, Establishing New Schedule, and Entering Sanction.





� See Report and Order, p. 2.


� For applicable regulatory authority see: 310 CMR (5)(a)10, 11, and 13; 310 CMR 1.01(9)(a)1.d; 310 CMR 1.01(12)(f) and (g); 310 CMR (13)(f)1 and (13)(h)(1).





� I am not familiar with nor have I ever heard of “Hayed Engineering” in any appeals, particularly wetlands appeals that call upon experts with backgrounds in wetlands science.


  


� See Pre-Hearing Conference Report and Order, pp. 2-3.





� See Report and Order, p. 2; April 15, 2015 Order Regarding Request for Clarification Concerning Site Visit, Establishing New Schedule, and Entering Sanction; 310 CMR 10.05(7)(j).





� See May 5, 2015 email from Ms. Kimball to Ms. Munster/Case Administrator.


�It should also be noted that absolute immunity is afforded "quasi-judicial" agency “officials who, irrespective of their title, perform functions essentially similar to those of judges or prosecutors, in a setting similar to that of a court.”  Bettencourt v. Bd of Regist. In Med. Of Mass., � HYPERLINK "http://www.lexis.com/research/buttonTFLink?_m=1f3a5d15b55ede7c3597736f6053ed8c&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b719%20F.3d%2016%5d%5d%3e%3c%2fcite%3e&_butType=3&_butStat=2&_butNum=112&_butInline=1&_butinfo=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b904%20F.2d%20772%2c%20782%5d%5d%3e%3c%2fcite%3e&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLbVzt-zSkAz&_md5=bb03026a6d9db5d513f5b1e27fd42690" �904 F.2d 772, 782 (1st Cir. 1990)� (quoting Butz v. Economou, 438 U.S. 478, 511-17 (1977)).  This includes agency adjudicatory functions.  Id. at 782-785. 


  





� My handling of this omission by Ms. Hallissey conformed to guidelines for handling pro se litigants who are not attorneys and is consistent with how I have handled numerous other pro se litigants who are not attorneys.  See generally Massachusetts Supreme Judicial Court Judicial Guidelines for Civil Hearings Involving Self-Represented Litigants; Russell Engler, Ethics in Transition: Unrepresented Litigants and the Changing Judicial Role, 22 Notre Dame J.L. Ethics & Pub. Pol’y 367 (2008).


� http://www.mass.gov/eea/agencies/massdep/service/enforcement/appeals.html


�It is not clear whether Ms. Dow’s assertion that the quasi-judicial Pre-Hearing Conference meets the definition of a “public meeting” that can be recorded without authorization.  Massachusetts Supreme Judicial Court Rule 1:19 provides: “No person shall take any photographs, or make any recording or transmission by electronic means, in any courtroom, hearing room, office, chambers or lobby of a judge or magistrate without prior authorization from the judge or magistrate then having immediate supervision over such place.”  In contrast, the public meeting law provides: “After notifying the chair of the public body, any person may make a video or audio recording of an open session of a meeting of a public body, or may transmit the meeting through any medium, subject to reasonable requirements of the chair as to the number, placement and operation of equipment used so as not to interfere with the conduct of the meeting. At the beginning of the meeting the chair shall inform other attendees of any such recordings.”  G.L. c. 30A § 20E.   





	This information is available in alternate format. Call Michelle Waters-Ekanem, Diversity Director, at 617-292-5751. TDD# 1-866-539-7622 or 1-617-574-6868
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