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RECOMMENDED FINAL DECISION
INTRODUCTION
The Landing Group, Inc. (“the Group”) filed this appeal concerning the real property at 175 Granite Street, Rockport, Massachusetts (“the Property”).  The appeal challenges the Massachusetts Department of Environmental Protection’s (“DEP”) Written Determination denying the Group’s proposed residential and commercial development project pursuant to the Waterways Act and Regulations, G.L. c. 91 and 310 CMR 9.00, respectively.  The project would involve the development of Pigeon Cove Harbor (“Pigeon Cove”) to include residential and commercial buildings in additional to “in-water” components that include several boat slips and a 260 foot water transportation dock for access by water taxis (“the Project”).
The Group’s appeal focuses on the effect of certain legislation that originated over 180 year ago, specifically Chapter 34 of the Acts and Resolves of 1830, which is titled “An Act to Incorporate the Pigeon Cove Harbor Company” (“the Pigeon Cove Act”).  That Act concerns the Property, and specifically Pigeon Cove.  The Group contends that the Pigeon Cove Act vests it with certain development rights to the exclusion of public trust rights of access and use specified in the Waterways Act and Regulations.  DEP disagrees; it argues that although the Pigeon Cove Act vests the Group with certain development rights, it did not extinguish any public trust rights at the Property.  As a consequence, DEP asserts that the Project must be consistent with the public trust rights and other requirements articulated in the Waterways Act and Regulations.

The parties filed cross motions for summary decision.  After reviewing their motions, the administrative record, and the applicable law, I conclude that the Pigeon Cove Act did not extinguish any public trust rights.  As a consequence, the Project must be consistent with the requirements and public trust rights established in the Waterways Act and Regulations.  The Group did not challenge how DEP applied the Waterways Act and Regulations to the specific components of the Project.  It simply argued that the Waterways Act and Regulations were not applicable as a matter of law.  I therefore find that DEP correctly determined that the Pigeon Cove Act did not extinguish any public trust rights and that DEP correctly applied the Waterways Act and the Regulations to the merits of the Project, resulting in its denial.  As a consequence, I recommend that DEP’s Commissioner issue a Final Decision granting DEP’s cross motion for summary decision, denying the Group’s motion for summary decision, and affirming DEP’s Written Determination denying the Project.
REGULATORY FRAMEWORK

"Throughout history, the shores of the sea have been recognized as a special form of property of unusual value; and therefore subject to different legal rules from those which apply to inland property."  Boston Waterfront Development Corporation v. Commonwealth, 378 Mass. 629, 631 (1979).  Since the Magna Carta, the land below the high water mark has been impressed with public rights designed to protect the free exercise of navigation, fishing, and fowling in tidal waters.  Id. at 632; Arno v. Commonwealth, 457 Mass. 434, 449 (2010).  Thus, "[a]t common law, private ownership in coastal land extended only as far as mean high water line. Beyond that, ownership was in the Crown [and eventually the Massachusetts Bay Colony, followed by the Commonwealth] but subject to the rights of the public to use the coastal waters for fishing and navigation."  Opinion of the Justices, 365 Mass. 681, 684 (1974).

“In the 1640's, faced with an underdeveloped coastline and a need for wharves to promote commerce in the colonies, ‘the colonial authorities took the extraordinary step of extending private titles to encompass land as far as mean low water line,’ i.e., to include tidal flats.”  Arno, 457 Mass. at 449 (quoting Opinion of the Justices, 365 Mass. at 685).   However, "this ownership always had strings attached," Boston Waterfront, supra at 637, because the Colonial Ordinance of 1641-1647, which authorized the transfer of title to private individuals, "expressly specifie[d] that the public [was] to retain the rights of fishing, fowling and navigation" in the area between the high and low water marks, otherwise known as tidal flats.”  Arno, (quoting Opinion of the Justices, supra at 685).
As discussed in great detail in Matter of Boston Boat Basin, this body of law that retains public access rights is generally known as the public trust doctrine.  Matter of Boston Boat Basin, Docket No. 2012-008 and 009, Recommended Final Decision (October 18, 2013), Adopted by Final Decision (November 14, 2014).  Under the public trust doctrine the Commonwealth holds tidelands in trust for public use.  See Boston Waterfront, 378 Mass. at 629;  Arno, 457 Mass. at 449.  Tidelands generally include flowed tidelands below the high water mark and filled tidelands below the historic high water mark.  See 310 CMR 9.02.
   The traditional uses of tidelands, called water-dependent uses, include fishing, fowling, and navigation.  Moot v. Department of Environmental Protection, 448 Mass. 340, 342 (2007); Fafard v. Conservation Comm’n of Barnstable, 432 Mass. 194, 198 (2000).  The legislature delegated authority to DEP under Chapter 91 to “preserve and protect” the public’s rights in tidelands by allowing only water-dependent uses or another proper public purpose.  Moot, 448 Mass. at 342; G.L. c. 91, § 2.
  See Fafard, 432 Mass. at 200.  DEP is not authorized, however, to relinquish public rights; only the legislature may do that, and only under prescribed circumstances in furtherance of its fiduciary role.  Moot, 448 Mass. at 352; Opinion of the Justices, 383 Mass. at 905.

The decision in Boston Waterfront is particularly instructive for this appeal because it focused on the allocation of rights in tidelands when there was a legislative grant to a private party.  In that case, the Supreme Judicial Court clarified the status of activities on tidelands where the fill and structures were authorized under legislative grants for Lewis Wharf during roughly the same time period at issue here.  The court determined that the public purpose served by the legislative grants for Boston’s wharves was to promote maritime trade and commerce to benefit the harbor.  Boston Waterfront, 378 Mass. at 647.  The court decided that where the legislature granted fee simple title to tidelands, the land is subject to an implied condition subsequent that it continue to be used for its public purpose (maritime trade and commerce).  Id. at 649, 654.  Thus, even under legislative grants, tidelands continue to be impressed with public trust rights, absent an explicit elimination of those rights.  Id.  The public trust rights are embodied and elaborated upon in the Waterways Act and Regulations.  Arno, 457 Mass. at 454, 458.
In subsequent amendments to Chapter 91, the Massachusetts Legislature clarified that public trust rights would be protected in licenses through the requirement that no structures or fill for nonwater-dependent uses of tidelands may be allowed unless DEP determines that the project serves a proper public purpose which provides a greater benefit than detriment to the rights of the public in the public trust lands.  G.L. c. 91, § 18;  see 310 CMR 9.31(2).
  That determination is made through application of the Waterways Regulations to the proposed project.  Changes in use or substantial structural alterations require a new license.  G.L. c. 91, § 18.

The Waterways Regulations address tidelands jurisdiction and establish the standards through which DEP may determine that an activity meets the test of serving a proper public purpose. The regulations reflect DEP’s interpretation of both Chapter 91 and court cases involving public trust rights.  Activities subject to jurisdiction include the construction or placement of structures and the uses of those structures within any geographic areas subject to jurisdiction. See 310 CMR 9.05.
  Authorization from the DEP is required for these activities.  See 310 CMR 9.03(1).
  
Chapter 91 § 20 addresses DEP’s oversight function when, as here, there is a legislative grant to a private party, providing in pertinent part the following:

Section 20. Whoever is authorized by the general court to build over tide waters a bridge, wharf, pier or dam, to fill flats or drive piles below high water mark, . . . shall not commence such work until he has given written notice thereof to the department and submitted plans of any proposed structure, the flats to be filled, and the manner in which the work is to be performed, and the same has been approved in writing by the department, which may alter such plans and prescribe any direction, limits and manner of doing the work consistent with the legislative grant. Such works shall be supervised by the department.
DEP’s Waterways Regulations elaborate further upon its functions when there is a legislative grant to a private party, providing the following:  

In accordance with the Boston Waterfront decision of the Supreme Judicial Court, grants by the legislature of tidelands below the historic low water mark are subject to a condition subsequent that such tidelands be used for the public purpose for which they were granted  . . . . If the present use of such tidelands has changed from the public purpose for which they were granted, authorization shall be obtained from the Department, in the form of a license pursuant to 310 CMR 9.00, in order to establish that such change of use serves a proper public purpose.  

310 CMR 9.03(2); see Boston Waterfront, 378 Mass. at 649, 654.  

The Regulations at 310 CMR 9.31(4) include another provision regarding legislative grants, stating the following:

(4) Requirements for Projects with Special Legislative Authorization. Notwithstanding the provisions of 310 CMR 9.31(1) through (3), the Department shall issue a license or permit where the project comprises fill or structures that have been specifically authorized in a grant or other enactment of the legislature, provided that the Department may prescribe such alterations and conditions as it deems necessary to ensure the project conforms with: (a) any requirements contained in the legislative authorization; and (b) the standards of 310 CMR 9.31 through 9.60, to the extent consistent with the legislative authorization.

In interpreting a legislative grant, DEP must determine whether a particular use of tidelands is consistent with the public purpose for which the tidelands were granted.  See Boston Waterfront, 378 Mass. at 647.   If there is no expressly authorized use in a legislative grant, the use is “reasonably determined by DEP to be implicit therein.” 310 CMR 9.05(1)(d).  If the use is not consistent, the landowner must obtain authorization to ensure that the tidelands serve a proper public purpose which provides a greater benefit than detriment to the rights of the public in the public trust lands. See 310 CMR 9.31(2).
  

The distinction between water-dependent and nonwater-dependent uses is integral to the public trust doctrine, Chapter 91, and DEP’s regulations. See 310 CMR 9.12.  Water-dependent uses, requiring direct access to the waterfront, are presumed to serve a proper public purpose.  Nonwater-dependent uses are activities that do not require direct access to or location in waterways.  See 310 CMR 9.12(2).  For example, under the regulations, a facility for parking or “land-based vehicular movement” that is not accessory to a water-dependent use is identified as a nonwater-dependent use.  310 CMR 9.12(2)(f)3 and 8; see 310 CMR 9.12(3)(nonwater-dependent use may be accessory to a water-dependent use where integral to its function, e.g., access roads and parking for yacht clubs; marine-oriented retail); 310 CMR 9.12(4).  Nonwater-dependent use projects are presumed to serve a proper public purpose only after complying with detailed standards for conserving the capacity of a site to support water-dependent uses and to access Commonwealth tidelands for public use.  Moot v. Department of Environmental Protection, 448 Mass. 340, 342-44 (2007).
BACKGROUND
The Property is presently occupied by a number of historic, commercial buildings that lie on the waterfront and adjacent to Granite Street and Breakwater Avenue.  The Property has a history of receiving licenses for various purposes, including the following: an 1887 license to Pigeon Cove Harbor Company to construct a seawall and to place solid fill in and over tidewaters of Pigeon Cove; an 1895 license to Pigeon Cove Harbor Company to construct a seawall and to place solid fill in and over tidewaters of Pigeon Cove Harbor; a 1918 license to Cape Ann Tool Company to build a seawall and place solid fill in Pigeon Cove Harbor; and a 1941 license to the Cape Ann Tool Company to build and maintain a seawall and to place solid fill in Pigeon Cove Harbor.  Lynch PFT
, p. 2; Group Summary Decision Brief, Exhibit C.
Over the years a number of different owners have occupied the Property.  One long-time owner was Cape Ann Tool Company, which used the site during much of the twentieth century for drop forging and fabricating metals for industrial uses.  It had regular deliveries from large ships using Pigeon Cove.  Group Summary Decision Rebuttal, Exhibit C, Kopanon Aff.
  The owners of the company were “involved in the community, often providing free assistance to local fisherman in the form of repairs and providing weights for their various uses as well as space in the harbor either free or at a discount from market rates.”  Id.  The company allowed the residents and fisherman to use the harbor “as a way of giving back to the community.”  Id.  The Cape Ann Tool Company ceased operations in 1987.

In 2008, DEP issued a c. 91 license to Old Colony Maritime, LLC, for construction of a residential multi-family development on the Property.  That license authorized the construction of a residential townhouse development, which included public open space, a public access walkway along the length of the project shoreline, and a connecting public access walkway from a public way to the project shoreline.  Lynch PFT, p. 2.  Despite the license, Old Colony Maritime did not perform any of the authorized work.  See Basic Documents, February 25, 2013 letter from Madeja to Lynch.

In February 2013, the Group acquired title to the Property and filed with DEP a “Request for Amendment,” pursuant to 310 CMR 9.24, of the 2008 non-water dependent residential use license that had been issued to Old Colony Maritime, LLC.
  See Basic Documents, February 25, 2013 letter from Madeja to Lynch.  The requested amendment sought several changes to the license.  It requested authorization to build thirteen private residential home sites and one commercial site on both filled private and Commonwealth tidelands.  Lynch PFT, p. 2.  The application sought to convert an historic industrial building to commercial uses.  The amendment application also sought a ten-berth recreational marina on previously dredged, flowed private tidelands and a water transportation dock on flowed Commonwealth tidelands, approximately 260 feet in length.  Lynch PFT, p. 2.  The Project also proposed private residences, private and public open space, commercial uses, and parking for filled private tidelands.  Other residential uses were proposed for filled tidelands and historic uplands.  Lynch PFT, p. 2.

In November 2013, the Group filed with DEP an updated plan that included significant differences from the February 2013 amendment application.  December 8, 2014, Written Determination, p. 2.
In March 2014, the Group submitted additional revised plans focused on the proposed filed tidelands portion of the site.  DEP determined that the revised plans were substantially different from the plans that were subject to public comment and review in the original February 2013 request for amendment.  The changes included a significant expansion to increase parking, conversion of approximately 16,000-18,000 square feet of filled Commonwealth tidelands from open space to an area with paved marine infrastructure storage; the removal of a public patio area on the seaward side of Building #12; and the placement of a fence at the northern end of Lot #13 to block waterside public access along the shoreline.  Lynch PFT, p. 3. 
DEP reviewed the Project as a whole pursuant to 310 CMR 9.12(1) and 9.31(3) as a non-water dependent use project because it proposed both water dependent and non-water dependent uses.  Lynch PFT, p. 2.  During the amendment review process DEP received numerous public comments and held public hearings.  December 8, 2014, Written Determination, pp. 2-3, 4.  Members of the public, including a State Representative and State Senator, expressed concerns with the Project.  December 8, 2014, Written Determination, pp. 2-3, 4.  The concerns included the lack of a waterside walkway along the full Project shoreline; lack of access to traditional fishing and viewing locations; loss of moorings; impacts to public boaters’ access in the marina; navigational access and safety concerns about float and mooring locations; loss of useable water sheet due to location of the water taxi float; use of Commonwealth tidelands public open space for storage of marine equipment; concerns about homeowner privatization of public space; concerns about the safety and location of the water taxi float.  Formal letters from the Rockport Board of Selectman, the Rockport Planning Board, the Rockport Rights of Way Committee, the Harbormaster, and the Rockport Conservation Commission expressed several concerns.  A letter with 168 signatures, which included 165 Rockport residents, raised numerous concerns.  Two comments were received in support of the Project.  Id. 
With the requested amendments and extensive public commentary the review process was prolonged.  Frustrated with the pace of review and the public comment and hearing process, the Group sought to limit DEP’s review to only the “in-water” components of the Project, arguing that DEP’s review was limited to the “in-water” aspects by the Pigeon Cove Act and G.L. c. 91 § 20.  Group Summary Decision Brief, Exhibits D, E, F.  The Group’s proposed in-water work consists of six docks and an elongated dock with gangway.  Rauseo, ¶ 8.  In furtherance of its effort to limit DEP’s review to the in-water components, the Group argued that the c. 91 license should not be reviewed  “pursuant to any procedure other than Section 20 of M.G.L. Chapter 91.”  According to the Group, that necessarily narrowed DEP’s review to the determination of whether the “physical work [consisting of the in water docks and floats] is consistent with the” Pigeon Cove Act.  Group’s Summary Decision Brief, p. 5, Exhibits B (identifying in water structures) and E.  The Group argued that the docks and floats were authorized by and consistent with the Pigeon Cove Act.  DEP disagreed, concluding that because the Pigeon Cove Act did not extinguish any public trust rights, DEP was required to review the entire Project for conformity with the Pigeon Cove Act in addition to the Waterways Act and Regulations.  
On December 8, 2014, DEP issued its Written Determination on the merits of the license amendment application.  The Written Determination denied the application to amend the license because it failed to meet the proper public purpose standard pursuant to 310 CMR 9.31(2); that standard requires that a non-water dependent use project must provide greater public benefits than detriment to the rights of the public in tidelands.  Lynch PFT, p. 3; December 8, 2014, DEP Written Determination.  In particular, DEP found that the proposed Project: failed to provide a public access walkway along the entire length of the Project shoreline, in noncompliance with 310 CMR 9.52(1)(b); failed to provide exterior open spaces for passive and active recreational uses in filled Commonwealth tidelands, in noncompliance with 310 CMR 9.53(2)(b); and failed to avoid significant interference with the public rights of navigation, in noncompliance with 310 CMR 9.35(2)(a)1.a & i.  DEP found that the length of the proposed 260 foot water taxi float would impede free and safe navigational passage in an existing channel and would adversely affect the length of an existing channel.  December 8, 2014, Written Determination.
The Group appealed the Written Determination to the Office of Appeals and Dispute Resolution.
THE BURDEN OF PROOF 

As the party challenging DEP’s issuance of the Written Determination, the Group had the burden of going forward. See Matter of Town of Freetown, Docket No. 91-103, Recommended Final Decision (February 14, 2001), adopted by Final Decision (February 26, 2001) ("the Department has consistently placed the burden of going forward in permit appeals on the parties opposing the Department's position.").  So long as the initial burden of production or going forward is met, the ultimate resolution of factual disputes depends on where the preponderance of the evidence lies.  Matter of Town of Hamilton, DEP Docket Nos. 2003-065 and 068, Recommended Final Decision (January 19, 2006), adopted by Final Decision (March 27, 2006). 


“A party in a civil case having the burden of proving a particular fact [by a preponderance of the evidence] does not have to establish the existence of that fact as an absolute certainty. . . .  [I]t is sufficient if the party having the burden of proving a particular fact establishes the existence of that fact as the greater likelihood, the greater probability.”  Massachusetts Jury Instructions, Civil, 1.14(d).
Standard for Summary Decision.  The Adjudicatory Proceeding Rules, 310 CMR 1.01(11)(f), provide for the issuance of summary decision where the pleadings together with the affidavits show that there is no genuine issue as to any material fact and that the moving party is entitled to a decision in its favor as a matter of law.  See e.g. Matter of Papp, Docket No. DEP-05-066, Recommended Final Decision, (November 8, 2005), adopted by Final Decision (December 27, 2005); Matter of Lowes Home Centers Inc. Docket No. WET-09-013, Recommended Final Decision (January 23, 2009), adopted by Final Decision (February 18, 2009).  A motion for summary decision in an administrative appeal is similar to a motion for summary judgment in a civil lawsuit.  See Matter of Lowe’s Home Centers, Inc., supra. (citing Massachusetts Outdoor Advertising Council v. Outdoor Advertising Board, 9 Mass. App. Ct. 775, 785-86 (1980)).

DISCUSSION

The Landing Group’s appeal centers around the effect of the Pigeon Cove Act and the extent to which, if at all, it extinguished public access rights.  It contends that DEP wrongly exercised jurisdiction over the Project because the Pigeon Cove Act effectively preempts DEP’s jurisdiction, with a narrow exception.  Specifically, the Landing Group argues that the DEP should have limited its review to “in-water docks and floats” to determine whether they are consistent with the Pigeon Cove Act, under G.L. c. 91 § 20, 310 CMR 9.03(2) and 9.31(4).  Rauseo Aff., ¶¶ 5-7; Group’s Rebuttal and Reply, pp. 2-3.  It contends that no approval is necessary for anything other than the in-water new docks and that DEP has no jurisdiction beyond those in-water structures.  Id.  The Group’s argument is based upon its position that the Pigeon Cove Act extinguished “free public access rights” in the area.  Group’s Summary Decision Brief, p. 10.  The Group asserts that the purpose of the Pigeon Cove Act was to create “usable land and a usable harbor under private, not public, control, where previously there was neither usable land nor usable harbor.”  Group’s Summary Decision Brief, p. 11.
DEP contends that the Act did not extinguish any public trust rights at the Property.  As a consequence, it asserts that it must review the requested amendments and the Project as a whole pursuant to G.L. c. 91 § 20, 310 CMR 9.03(2) and 9.31(4) for consistency with the Pigeon Cove Act and the public access rights established under G.L. c. 91 and 310 CMR 9.00.  I agree with DEP and find that the Pigeon Cove Act did not extinguish any public trust rights.  As a consequence, DEP properly applied the provisions of G.L. c. 91 and 310 CMR 9.00.
It has long been established that if the legislature is to extinguish any public trust rights it must do so explicitly, and not tacitly.    Arno v. Commonwealth, 457 Mass. 434 (2010);  Boston Waterfront; Moot v. DEP, 456 Mass. 309 (2010); Trio Algarvio, Inc. v. Commissioner of the Dep’t of Entl. Protection, 440 Mass. 94 (2003); Moot v. DEP, 448 Mass. 340 (2007); Opinion of the Justices, 383 Mass. 895 (1981).  For legislation to extinguish public trust rights it must be explicit with respect to the land involved, the interests surrendered, and the public purpose served.  Absent explicit language extinguishing public trust rights, the public’s rights in tidelands are protected by an implied condition subsequent to a legislative grant that the land be used for the public purpose in the original grant.  Moot, 456 Mass. at 313.  In addition, the legislative transfer must be for a valid public purpose, and if there are benefits to private parties, those private benefits must not be primary and merely incidental to the achievement of the public purpose.  Id. These constraints on the legislature's authority reflect its role as a fiduciary for the public, and not an owner, as well as the fact that the land below the low water mark continued in its common-law state even after the passage of the Colonial Ordinance of 1641-1647.      
When the legislation does not extinguish public trust rights, the tidelands “are impressed with a public trust, which gives the public's representatives an interest and responsibility in its development.”  Boston Water Front, supra., at 649.  The licensing procedures at c. 91, § 18 provide the mechanism, administered by DEP through its regulations, for ensuring that the public's rights in tidelands are protected.  The impression of these public trust rights facilitates public access "which [is] open to the public on equal terms.  The circumstances may be such that only a relatively small portion of the inhabitants may participate in the benefits, but the use or service must be of such nature that in essence it affects them as a community and not merely as individuals." Boston Water Front, supra., at 647 (quoting Opinion of the Justices, 297 Mass. 567, 571 (1937)).  In sum, although one may by right be entitled by legislation to do work in tidal flats, the holder of that right cannot unreasonably interfere with the public trust rights to access the water for fishing, fowling, and navigation, absent explicit extinguishment of those rights.  Arno, 457 Mass. at 450.
The Pigeon Cove Act does not meet the above requirements for extinguishment of public trust rights.  Section 1 of the Act created the corporation identified as Pigeon Cove Harbor Company.  It provided that “Charles Wheeler, John W. Wheeler, David Babson, and Gorham Babson, their associates, successors, and assigns, be, and they herby are made a corporation, by the name of the Pigeon Cove Harbor Company . . . .”  The Group argues that according to that provision and as purchaser of title to the Property it has succeeded to and been assigned all rights provided to Pigeon Cove Harbor Company in the Act, which are, in pertinent part, the following:  Section 2 authorized Pigeon Cove Harbor Company (or “corporation”) to “purchase, take, hold and convey such real and personal estate, not exceeding in amount the sum of one hundred thousand dollars, as may be necessary to erect and maintain a pier or breakwater in Pigeon Cove . . . .”  Section 2 of the Act states: “said corporation shall have the power to explore, and lay out one or more parcels of flats, shores, and uplands, extending not more than fifty rods into the sea, nor more than one hundred rods above high tide mark, in any direction most convenient for them . . . for the purpose of making said Breakwater, or Pier, and forming a basin within the same . . . .”  Section 5 provides that the “corporation shall be entitled to ask and receive, for their benefit, for all vessels, rafts, or other articles, coming within said basin, such dockage or rents, and such wharfage on all goods and property as shall be landed or taken off within their limits, as such corporation, . . . may determine to be necessary and sufficient.  And the said corporation may contract, by the year or otherwise, with any person, as to the terms on which he may have the privilege of using said basin.”  Section 7 allows the legislature to repeal or amend the legislation at its pleasure.      
The Pigeon Cove Act does not extinguish any public trust rights because, quite simply, there is no language in the preceding provisions that could be construed as explicitly doing that.  More specifically, there’s no language that specifically identifies the public interests surrendered and the public purpose to be served.  The rights vested are relatively narrow, and there is no language vesting those rights to the exclusion of public access for fishing, fowling, and navigation.  The legislation vests the corporation with the right to “erect and maintain a pier or breakwater and to explore” and “lay out one or more parcels of flats, shores, and uplands, extending not more than fifty rods into the sea, nor more than one hundred rods above high tide mark, in any direction most convenient for them . . . for the purpose of making said Breakwater, or Pier, and forming a basin.”  (emphasis added).  
The implicit public purpose of the legislation is similar to that for other legislation that was passed during the same era—the promotion of maritime trade and commerce through private investment in infrastructure.  Indeed, in the 1800s, the Legislature enacted wharfing statutes, which allowed private entities to develop the shoreline of Boston Harbor for maritime commercial purposes.  Boston Waterfront, 378 Mass. at  648.  The intent of wharfing statues was “to promote trade and commerce by enabling and encouraging the owners of flats to build wharves, warehouses, and other structures thereon for the use of those having occasion to resort to the ports and harbors . . . .”  Boston Waterfront, 378 Mass. at 647-648 (quoting Bradford v. McQuesten, 182 Mass. 80, 82 (1902)).  The legislature was advised that the “flats in each and every harbor of the State should be devoted entirely to the benefit and improvement of that particular harbor.”   Trio Algarvio Inc., 440 Mass. at 99 (quoting 1859 Sen. Doc. No. 119 at 4).  
The Group’s reliance on Section 5 of the Pigeon Cove Act for the extinguishment of public trust rights is not persuasive.  That provision vests the beneficiary of the legislation with the right to charge rent or fees on those who dock within the cove for use with respect to “all goods and property as shall be landed or taken off within their limits, as such corporation, . . . may determine to be necessary and sufficient.”  That section then elaborates upon the ability to charge rents and fees, by providing the corporation with the right to “contract, by the year or otherwise, with any person, as to the terms on which he may have the privilege of using said basin.”  Construing this provision, as I must, in favor of public access, it should be reasonably interpreted as allowing the corporation to establish infrastructure for the purpose of maritime trade and commerce and to charge rent or fees for the use of that infrastructure.
  The last sentence vests the corporation with the power to contract with such users on appropriate terms.  It contains no language extinguishing public trust rights to access the Cove for fishing, fowling, and navigation.  It does, however, enable the corporation to profit from the use of the infrastructure that it establishes in the Cove, without excluding the traditional public trust rights.  Such profit provides the incentive for the corporation to create the infrastructure, which the legislature sought in order to facilitate the public purpose of maritime trade and commerce.  Thus, any private investment to facilitate maritime trade and commerce must exist harmoniously with public access for fishing, fowling, and navigation, as specified in the Waterways Act and Regulations.  
The legislative grant in the Pigeon Cove Act is similar to the grant in Boston Waterfront.  Boston Waterfront, 378 Mass. at 637 (citing Statute 1832, c. 102).  There, the legislation provided that its direct beneficiaries were “authorized and empowered to extend and maintain the said wharf into the harbor channel,” as “far as to a described line which was seaward of low water mark.”  Boston Waterfront, 378 Mass. at 637.  And similar to the Pigeon Cove Act, the beneficiaries were authorized to "construct docks and wharves, lay vessels . . ., and receive dockage and wharfage therefor.”  Id.  The court found that these provisions did not extinguish public trust rights.  See also Trio Algarvio, 440 Mass. 94 (interpreting similar legislation).
Likewise, in the Matter of Boston Boat Basin, Chapter 51 of the Acts of 1832 included similarly broad language.  It expressly authorized the recipient with the power "to extend, build, and maintain such wharf or wharves . . . as they may deem expedient" and “to remove, construct, erect, repair or alter any buildings, wharf or wharves, docks, streets or passage ways … according to their will and pleasure.”  (emphasis added).  Despite this broad language, it was determined that the property was subject to c. 91 licensure requirements to ensure that the public interest in tidelands is preserved, and the use was consistent with the public purpose of maritime trade and commerce.  See Matter of Boston Boast Basin, Docket Nos. 2012-008 & 009, Recommended Final Decision (October 18, 2013), adopted by Final Decision (November 14, 2014); see also Matter of Wharf Nominee Trust, Docket No. 2009-52 and 53, Recommended Final Decision (November 3, 2010), adopted by Final Decision (January 7, 2011).
Having correctly determined that the Pigeon Cove Act did not extinguish public trust rights, DEP properly turned to c. 91 and 310 CMR 9.00 to decide whether the Project as a whole was consistent with the public rights of access.  The Project included numerous non-water dependent components, and DEP therefore properly viewed the Project as a non-water dependent project, pursuant to 310 CMR 9.12(1) and 9.31.  Lynch PFT, p. 2.  The Landing Group did not challenge the manner in which DEP applied the requirements of 310 CMR 9.00 to the Project; it only argued that DEP was precluded by Pigeon Cove Act from applying those regulations at all.  The Written Determination denying the Project should therefore be affirmed.   
CONCLUSION

In summary, DEP correctly determined that the Pigeon Cove Act did not extinguish any public trust rights.  Given that, it was incumbent upon DEP to apply the Waterways Act and Regulations to ensure that the Project was consistent with the Pigeon Cove Act and the public rights of access, including fishing, fowling, and navigation.  DEP did not exceed its jurisdiction when it applied the Waterways Act and Regulations to the Project as a whole.
  As a consequence, DEP’s cross motion for summary decision should be allowed, resulting in affirmance of the Written Determination denying the license.  The Landing Group’s cross motion for summary decision should be denied.    
NOTICE- RECOMMENDED FINAL DECISION


This decision is a Recommended Final Decision of the Presiding Officer.  It has been

transmitted to the Commissioner for his Final Decision in this matter.  This decision is therefore not a Final Decision subject to reconsideration under 310 CMR 1.01(14)(d), and may not be appealed to Superior Court pursuant to M.G.L. c. 30A.  The Commissioner’s Final Decision is 

subject to rights of reconsideration and court appeal and will contain a notice to that effect.  


Because this matter has now been transmitted to the Commissioner, no party shall file a

motion to renew or reargue this Recommended Final Decision or any part of it, and no party

shall communicate with the Commissioner’s office regarding this decision unless the Commissioner, in his sole discretion, directs otherwise.

Date: __________
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Timothy M. Jones 

Presiding Officer
Service List
In The Matter Of:

The Landing Group, Inc.

Docket No. 2014-028

File No. W07-1835-N 
(Amendment)







Rockport

	Representative
	Party

	Jamy Buchanan Madeja

Buchanan & Associates

33 Mount Vernon Street

Boston, MA 02108

jmadeja@buchananassociates.com

	APPLICANT/PETITIONER

The Landing Group, Inc.

	Samuel Bennett

Mass DEP Office of General Counsel

One Winter Street

Boston, MA 02108

samuel.bennett@state.ma.us

	DEPARTMENT



	Ben Lynch

MassDEP – Wetlands and Waterways Program

One Winter Street

Boston, MA 02108

ben.lynch@state.ma.us

	ANALYST

	Date: October 27, 2015
	

	
	


--
� Chapter 91, § 1 defines tidelands to include present and former submerged lands and tidal flats lying below the mean high water mark.   Flowed tidelands are "present submerged lands and tidal flats which are subject to tidal action." 310 CMR 9.02.  Filled tidelands are "former submerged lands and tidal flats which are no longer subject to tidal action due to the presence of fill."  310 CMR 9.02.   A wharf may be constructed on pilings over the water (i.e., flowed tidelands) or of solid fill (i.e., filled tidelands), or both. 





� Chapter  91 was enacted in 1866.  Other agencies were authorized to issue licenses prior to delegation to the Department.  Prior to the passage of Chapter 91 and the issuance of licenses, the legislature authorized work in tidelands through legislative grants, such as the legislation related to Commercial Wharf.  Prior to amendments in 1983,  licenses issued pursuant to Chapter 91 primarily focused on the protection of navigation and the structural integrity of structures in waterways.





� “Proper public purpose” is not defined in Chapter 91.





� The regulations contain provisions specifically related to structures, such as engineering and design standards, as well as provisions related to uses. See 310 CMR 9.37.





� 310 CMR 9.03(1) provides:


Written authorization in the form of a license, permit, or amendment thereto must be obtained from the Department before the commencement of one or more activities specified in 310 CMR 9.03(2) and (3) or 310 CMR 9.05 and located in one or more geographic areas specified in 310 CMR 9.04 unless the legislature has specifically exempted such activities from Department jurisdiction under M.G.L. c. 91.





� Note that the inquiry into the public purpose at the time of a legislative grant should not suggest that outdated uses from the 1800s must continue.  The requirement to obtain a license means that a landowner must meet the test of a proper public purpose, which allows modern uses of the waterfront consistent with public trust rights.    


� “PFT” refers to the witnesses pre-filed written testimony, which is the equivalent of an affidavit.


� “Aff” refers to affidavit.


�The administrative record reveals that the company that actually acquired title at this time was operating under the name Cape Ann Tool, LLC (“Cape Ann”).  Cape Ann Tool, LLC, and the Group are principally owned by the same individual who owns the Group, to which title was transferred in June 2014.  Both companies have common ownership of Michael Rauseo.  See Notice of Claim.  Nevertheless, for ease of reference I refer only to the Group in the body of this decision.  


�See Boston Waterfront, 378 Mass. 629, 639 (1979) (“Following the long-established principle of statutory construction that in all grants, made by the government to individuals, of right, privileges, and franchises, the words are to be taken most strongly against the grantee . . .”).  


� While on appeal to the Office of Appeals and Dispute Resolution and in response to DEP’s Cross Motion for Summary Decision, the Group sought to change the Project again.  Group’s Rebuttal and Reply on Summary Decision, p. 4.  It argued that it was only seeking approval of uses at existing buildings “on site [on private tidelands] for entirely trade or commerce uses, with marine trade or commerce planned in all pre-existing building areas seaward of the Department agreed historic mean low water mark.”  Group’s Rebuttal and Reply on Summary Decision, p. 4, Exhibit B (“Site Plan” dated July 17, 2015).  It also sought to put in a small number of new docks on its privately owned tidelands and a new linear dock on Commonwealth owned tidelands, all, according to counsel for the Group, for commercial maritime use.  Group’s Rebuttal and Reply on Summary Decision, p. 1.  The Group argued that the buildings were below the historic high water mark and they met the requirements of 310 CMR 9.05(3).  Id.  It argued that the buildings and the site have been used for nothing other than maritime commerce, since at least 1984.  Group’s Rebuttal and Reply on Summary Decision, p. 5.  I find the Group’s attempt to change the Project again to be untimely and thus I do not address its merits.  This appeal was properly focused on the entire Project that was presented to DEP and ruled upon by DEP in its Written Determination.     
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