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Changes for 2016

There are a number of important new requirements for the SRF Program in 2016. Most of these changes do not affect
the Plans and Specifications package directly, but are overall changes to how the SRF program will be run. The
following are the major changes to the program:

Fiscal Sustainabil Ity Planning — For treatment works proposed for repair, replacement, or expansion, the
EPA is now requiring that Clean Water borrowers develop and implement a fiscal sustainability plan (FSP).

Cost and Effectiveness — Starting with the 2016 TUP, the EPA is now requiring that Clean Water borrowers
provide a certification that the borrower has evaluated the cost and effectiveness of the project including evaluating
water and energy efficiency.

Architectural and Engineering (A/E) Services Procurement - The EPA is requiring that A/E
services that are paid with federal funds for Clean Water projects be procured using the qualifications based selection
process under Chapter 11 of title 40, United States Code or an equivalent state qualifications based requirement. The
Trust will not use federal funds for A/E services. However, on some large projects that may receive federal funds for
construction, the A/E services may need to be split out into a separate loan. While this will have an impact on certain
communities, the Trust felt this was a lesser burden than modifying Massachusetts’ various procurement processes.

Affordabil Ity Criteria — The Trust developed new affordability criteria for the distribution of additional
subsidy in accordance with EPA requirements. These criteria take into account income, unemployment rate, and
population trends.

P I’Oj ect Accounti NQ — The EPA is now requiring that projects accounts be maintained in accordance with
generally accepted government accounting standards, including standards relating to the reporting of infrastructure
assets. MassDEP will be changing the standard condition regarding project accounting in the Project Regulatory
Agreement to reflect this change.

Project Signage — In an effort to communicate the positive impact and benefits of EPA funding and to increase
awareness surrounding the improvements communities receive as a result of SRF assistance, the EPA is now requiring
project signs or other means of publicizing the project.

Additional information regarding these changes can be found in the Clean Water and Drinking Water Loan
Applications and on the MassDEP website at http://www.mass.gov/eea/agencies/massdep/water/grants/state-
revolving-fund-program-changes-for-2016.html

Changes from previous years that continue into 2016 include:

American lron and Steel (A| S) — All SRF construction projects beginning January 17, 2014 are required to
use iron and steel products that are produced in the United States. Iron and steel products include pipes and fittings,
manhole covers and other municipal castings, hydrants, tanks, flanges, pipe clamps and restraints, valves, structural
steel, reinforced precast concrete, and construction materials. AIS language will be required in all assistance
agreements and construction contracts and documentation of compliance with AIS must be maintained by assistance
recipients.

Please note, the AIS requirements are not applicable to non-point source projects under Section 319 of the Clean Water
Act (CWA) and estuary projects under Section 320 of the CWA as long as those projects do not meet the definition of a
“treatment works” project under Section 212 of the CWA.

An additional statement is added into the Instructions for Bidders (Item 5.G in the P&S Checklist) identifying that AIS
is applicable to the project and an additional item is added to the Contract section (Item 13 in the P&S Checklist)
providing specific AIS language to be added to the Contract.


http://www.mass.gov/eea/agencies/massdep/water/grants/state-revolving-fund-program-changes-for-2016.html
http://www.mass.gov/eea/agencies/massdep/water/grants/state-revolving-fund-program-changes-for-2016.html

Appendix I provides the official EPA guidance and sample contract language for use in SRF construction contracts. It
also provides guidance on obtaining waivers from the AIS requirements.

Price Adj ustment Clauses - On November 20, 2013, the Massachusetts Legislature passed a bill (Chapter
150 of the Acts of 2013) requiring that water and sewer projects bid under MGL Chapter 30 Section 39M include price
adjustment clauses for fuel, liquid asphalt and portland cement contained in cast in place concrete.

An additional item is added to the Contract section (Item 14 in the P&S Checklist) requiring the use of price adjustment
clauses. The legislative language and samples of the MassDOT price adjustment clauses are included as Appendix H.

DBE United States Citizen Certification - The USEPA requires the use of certified Disadvantaged
Business Enterprises (DBEs) in all SRF financed contracts. The EPA allows the use of DBEs firms certified under the
MassDOT program as long at those firms are owned or controlled by a United States Citizen. In order to avoid creating
a separate DBE certifying program, MassDEP requires that DBE firms be certified under the MassDOT program. The
MassDOT program, however, does not address the citizenship requirement of the EPA. As such, MassDEP has added
an additional form to the DBE package requiring the DBE firm to certify that it is owned or controlled by a United
States citizen. This form is required for both Construction and Professional Services contracts.

Davis Bacon Wage Rates - Davis Bacon wage rates are again required for 2016. The required Davis Bacon
contract language may be found in Appendix G.



DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF MUNICIPAL SERVICES (DMS)
STATE REVOLVING LOAN FUND PROGERAM (5RF)
PLANS AND SPECIFICATIONS CHECKLIST

DMS on the World Wide Web at http://www.mass.gov/eea/agencies/massdep/water/grants/state-revolving-fund.html

1. Public Entity (LGU) :

2. Contract Titled :

Contract Number:

Title Sheet Dated:

Plans and Specifications Estimated Percentage Complete:

3. Engineering Consulting Firm

Name of Consulting Engineer/Program Manager:

Mailing Address: Phone:

Consulting Engineer/Program M anager Email Address:

TYPE OF PROJECT

4. Clean Water (CMR 44.03) Drinking Water (CMR 45.04)
Project Number: CWSRF- Project Number: DWSRF-
Wastewater Treatment Projects Drinking Water Treatment
Interceptors Distribution
Combined Sewer Overflows (CSQO'’s) Storage
Infiltration/Inflow (I/1) Other (Specify)

Collection Systems

Stormwater

Nonpoint Source Projects

The loan applicant or his/her assignee shall complete the following sections (Bid Advertisement, Instructions
to Bidders, Bid Proposal, Contract, General/Supplementary Conditions, and Consulting Engineer’'s
Certification Section) with page location or engineer’s initials as required. The completed checklist together
with a paper copy of the contract plans must be sent to the appropriate MassDEP Regional Office and to the
Boston Office upon request.
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BID ADVERTISEMENT

Indicate Location/Page #
or Not Applicable (NA)

1)

Check which Bid Law provisions apply to this contract.

|:|A. M.G.L. .30, s39M (Non-Building/Public Works Contracts)
|:|B. M.G.L. ¢.149, ss44A-44] (Building Contract with Filed Sub-  Bids)

The pro visions under which this contract is being bid are stated in the BID ____
ADVERTISEMENT at

2)

If bid under c.149, ss44A -44], the bid advertisement must contain the category of
certification every general bidder must furnish from the Division of Capital Asset
Management (DCAM) and Maintenance and an update statement (Form CQ3) in
accordance with ¢.149, s44D.

This is st ated in the BID ADVERTISEMENT _ at

See MA DEP — DMS BID PROVISIONS FOR SRF PROJECTS (Appendix C, DEP-DMS-
P&S-25) and DCAM Certification Categories (Appendix D, DEP-DMS-P&S-26)

3)

The Bid Advertisement must contain the following information:

A. 5% bid deposit

o]

. Project description with time frame for the contract completion

C. Where and how the bidding documents may be obtained or examined.

D. The location, date and time by which bids are required to be submitted.

E. A statement that the project is to be funded in part by the Massachusetts Clean
Water Trust (the “Trust”).

F. A statement that the project requires compliance with the Department of
Environmental Protection’s Diesel Retrofit Program

See (Appendix B, DEP-DMS-P&S-19)

4)

The Bid Advertisement must contain the following paragraphs:

A. “Disadvantaged Business Enterprise (DBE) goals are applic able to the total
dollars paid to the construction contract. The goals for this project are a
minimum of 3.40 percent D/MBE participation and 3.80 percent D/WBE
participation by certified DBEs. The two low bidders shall submit completed
DBE forms ( EEO-DEP-190C, EEO-DEP-191C and the DBE Certification of United
States Citizenship form ) by the close of business on the third business day
after bid opening. Failure to comply with the requirements of this paragraph
may be deemed to render a proposal non-responsive. No waiver of any
provision of this section will be granted unless approved by the Department of
Environmental Protection (MassDEP) ."

B. "Minimum Wage Rates as determined by the Commissioner of Department of
Workforce Development under the provision of the Massachusetts General
Laws, Chapter 149, Sections 26 to 27D, as amended, apply to this project. It is
the responsibility of the contractor, before bid opening, to request if necessary,
any additional information on Minimum Wage Rates for those trades people
who may be employed for the proposed work under this contract. Federal
Minimum Wage Rates as determined by the United States Department of Labor
under the Davis-Bacon Act also apply to this project.”
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INSTRUCTIONS TO BIDDERS Lﬁiﬂiﬁi;&fﬁ;ﬁg’ o

5) The provisions of the following paragraphs must be included in the INSTRUCTIONS
TO BIDDERS. Other language may be substituted provided the language changes
do not substantively alter the meaning of these provisions:

A. “Applicable provisions of Massachusetts General Laws and R egulations and/or
the United States Code and Code of Federal Regulations govern this Contract
and any provision in violation of the foregoing shall be deemed null, void and of
no effect. Where conflict between Code of Federal Regulations and State Laws
and Regulations exist, the more stringent requirement shall apply.”

B. “Minimum Wage Rates as determined by the Commissioner of Department of
Workforce Development under the provision of the Massachusetts General
Laws, Chapter 149, Sections 26 to 27D, as amended, apply to this project. It is
the responsibility of the contractor, before bid opening, to request if necessary,
any additional information on Minimum Wage Rates for those trades people
who may be employed for the proposed work under this contract. Federal
Minimum Wage Rates as determined by the United States Department of Labor
under the Davis-Bacon Act also apply to this project.”

See (Appendix G)

C. "The contractor guarantees that the Work and Services to be performed under
the Contract, and all workmanship, materials and equipment performed,
furnished, used or installed in the construction of the same shall be free from
defects and flaws, and shall be performed and furnished in strict accordance
with the Drawings, Specifications, and other contract documents, that the
strength of all parts of all manufactured equipment shall be adequate and as
specified and that the performance test requirements of the Contract shall be
fulfilled. This guarantee shall be for a period of one_year from and after the date
of completion and acceptance of the Work as stated in the final estimate. If part
of the Work is accepted in accordance with that subsection of this
AGREEMENT titled "Partial Acceptance”, the guarantee for that part of the Work
shall be for a period of one year from the date fixed for such acceptance.”

"If at any time within the said period of guarantee any part of the Work
requires repairing, correction or replacement, the Owner may notify the
contractor in writing to make the required repairs, correction or replacements. If
the Contractor neglects to commence making such repairs, corrections or
replacements to the satisfaction of the Owner within seven (7) days from the
date of receipt of such notice, or having commenced fails to prosecute such
Work with diligence, the Owner may employ other persons to make said
repairs, correction or replacements, and charge the costs, including
compensation for additional professional services, to the Contractor."

D. “This project is subject to the Safety and Health Regulations of the U.S.
Department of Labor set forth in Title 29 CFR, Part 1926  and to all subsequent
amend ments, and to the Massachusetts Department of Labor and Industries,
Division of Industrial Safety ‘Rules and Regulations for the Prevention of
Accidents in Construction Operations’ ( Chapter 454 CMR 10.00 et seq.) .
Contr actors shall be familiar with the requirements of these regulations.”

E. "Whenever it is written that an equipment manufacturer must have a specified
period of experience with his product, equipment which does not meet the
specified experience period can be considered if the equipment supplier or
manufacturer is willing to provide an "Efficiency Guarantee Bond " or cash
deposit for the duration of the specified time period which will guarantee
replacement of that equipment in the event of failure."

F. "This project is subject to the requirements of the Department of Environmental
Protection’s Diesel Retrofit Program. Bidders must submit a signed and dated
Statement of Intent to Comply form as part of their bid proposal documents.”

G. “This project is subject to the American Iron and Steel requirements of P.L. 113 -
76, the Consolidated Appropriations Act of 2014.”
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BID PROPOSAL

Indicate Location/Page #
or Not Applicable (NA)

6) The bid proposal must contain the following information:

A. Contract name, contract number and SRF project number des ignation
B. The method for determining the award of the contract when Bid Alternates are
included

C. Acknowledgement of Addenda

D. A Labor and Material or Payment Bond in the amount of 100% of the total
contract price must be provided by the general contractor.

E. A Performance Bond in the amount of 100% of the total contract price must be
provided by the general contractor.

F. "The time for completion of this contract is calendar days "

G. "Liquidated damages specified in this contract are $ per day for each
calend ar day beyond the contract completion date that work remains
uncompleted.”

H. SREF eligible and ineligible items must be clearly separa  ted in the bid proposal.

7) The following paragraph must be included in its entirety in the Bid Proposal.
“The time period for holding bids, where Federal appr oval is not required is 30
days, Saturdays, Sundays and legal holidays excluded, after the opening of bids
and where Federal approval is required, the time period for holding bids is 30 days,
Saturdays, Sundays and holidays excluded after Federal approval.”

8) Indicate which bidder’s “Bid Law” certification statements apply to this contract.
[ ]A M.G.L c.30,s30M (a) and (c) See (Appendix A1, DEP-DMS-P&S-17)
I:lB. M.G.L. c.149, ss44D (1) (b) and s44E (2) (3) See (Appendix A2, DEP-DMS-P&S-18)

The following other certifications must be included in their entirety in the Bid
Proposal.

C. State Taxes

“Purs uant to M.G.L.c.62C, s49A | certify under the penalties of perjury that I, to
my best knowledge and belief, have filed all state tax returns and paid all State
Taxes required under law”

See Appendix A1, DEP-DMS-P&S-17 for the applicable contractor’s certification
statements required when bid under the provisions of ¢.30 s39 (Non-Building/Public
Works Contract) including certifications for state taxes, work in harmony, EEO/AA
provisions, non-collusion, and non-debarment.

See Appendix A2, DEP-DMS-P&S-18 for the applicable contractor’s certification
statements required when bid under the provisions of ¢.149 s44A-44J (Building Contract
with filed sub-bids) including certifications for state taxes, EEO/AA provisions, eligibility
update statement with non-collusion, work in harmony, and non-debarment.
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BID PROPOSAL - CONTINUED

Indicate Location/Page #
or Not Applicable (NA)

D. Equal Employment Opportunity/Affirmative Action Provisions
“The undersigned bidder hereby certifies he/she will comply with the specific
affirmative action steps contained in the EEO/AA provisions of this Contract,
including compliance with the Disadvantaged Business Enterprise provisions
as required under these contract provisions. The contractor receiving the award
of the contract shall incorporate the EEO/AA provisions of this contract into all
subcontracts and purchase orders so that such provisions will be binding upon
each subcontractor or vendor.”
See Appendix A1, DEP-DMS-P&S-17, Appendix A2, DEP-DMS-P&S-18

E. Non-Debarment “The undersigned further certifies under penalty of perjury that
the said undersigned is not presently debarred from doing public construction
work in the Commonwealth under the provisions of Section Twenty-Nine F of
Chapter Twenty-Nine, or any other applicable debarment provisions of any
other Chapter of the General Laws or any rule or regulation promulgated
thereunder; and is not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from covered
transactions by any Federal department or agency.”

See Appendix A1, DEP-DMS-P&S-17, Appendix A2, DEP-DMS-P&S-18

F. Suspension and Debarment

The EPA prohibits the use of suspended or debarred contractors and suppliers
in SRF financed contracts. All SRF financed contracts and subcontracts must

include the following language requiring compliance with 2 CFR 180 and 2 CFR

1532.
Add the following statement in the bid proposal:

“Bidders must fully comply with Subpart C of 2 CFR Part 180 and 2 CFR Part
1532, entitled responsibilities of Participants Regarding transactions (Doing
Business with Other Persons). Contractors, subcontractors, or suppliers that
appear on the Excluded Parties List System at

www.usgovxml.com/dataservice.aspx?ds=EPLS are not eligible for award of any

contracts funded by the Massachusetts State Revolving Fund.”

Add the following statement or a statement accomplishing the same purpose in
the contract:

The Contractor agrees that it will fully comply with Subpart C of 2 CFR Part 180
and 2 CFR Part1532, entitled Responsibilities of Participants Regarding
Transactions (Doing Business with Other Persons). The Contractor shall not
award any subcontracts or purchase any materials from suppliers that appear
on the Excluded Parties List System.

The Contractor shall include this requirement in each subcontract and require it
to be included in all subcontracts regardless of tier. The Contractor shall
maintain reasonable records to demonstrate compliance with these
requirements.

9) The following Diesel Retrofit Program form is included as part of the Bid Proposal:

Department of Environmental Protection’s Diesel Retrofit Program Statement of
Intent to Comply.

In the BID PROPOSAL at

See (Appendix B for Diesel Retrofit Program.)
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CONTRACT

Indicate Location/Page #
or Not Applicable (NA)

10) The following paragraphs must be included in their entirety in the Contract.

A. “The fair share goals for disadvantaged business enterpr ise (DBE)
participation for this contract are a minimum of 3.40 percent Disadvantaged
Minority Business Enterprise (D/MBE) participation and 3.80 percent
Disadvantaged Women Business Enterprise(D/WBE) patrticipation, applicable
to the total dollar amount paid for the construction contract. The Contractor
shall take all affirmative steps necessary to achieve this goal, and shall provide
reports documenting the portion of contract and subcontract dollars paid to
DBEs, and its efforts to achieve the goals, with each invoice submitted or at
such greater intervals as specified by the (municipality) . The contractor shall _
require similar reports from its subcontractors.”

B. Equal Employment Opportunity /Affirmative Action (EEO/AA) Requirements

“During the performance of this contract, the contractor agrees as follows:

1.

The contractor will not discriminate against any employee or applicant
for employment because of race, color, religion, sex, or national origin.
The contractor will take affirmative action to ensure that applicants are
employed, and that employees are treated during employment, without
regard to their race, color, religion, sex or national origin. Such action
shall include, but not be limited to the following: employment, upgrading,
demotion, or transfer; recruitment or recruitment advertising; layoff or
termination; rates of pay or other forms of compensation; and selection
for training, including apprenticeship. The contractor agrees to post in
conspicuous places, available to employees and applicants for
employment, notices to be provided by the contracting officer setting
forth the provisions of this nondiscrimination clause.

The contractor will, in all solicitations or advancements for employees
placed by or on behalf of the contractor, state that all qualified applicants
will receive consideration for employment without regard to race, color,
religion, sex or national origin.

The contractor will send to each labor union or repres entative of workers
with which he has a collective bargaining agreement or other contract or
understanding, a notice, to be provided by the agency contracting officer,
advising the labor union or workers' representative of the contractor's
commitments under Section 202 of Executive Order No. 11246 of
September 24, 1965, and shall post copies of the notice in conspicuous
places available to employees and applicants for employment.

The contractor will comply with all provisions of Executive Order No.
11246 of Sept. 24, 1965, and of the rules, regulations, and relevant orders
of the Secretary of Labor.

The contractor will furnish all information and reports required by

Executive Order No. 11246 of September 24, 1965, and by the rules,
regulations, and orders of the Secretary of Labor, or pursuant thereto,

and will permit access to his books, records, and accounts by the

contracting agency and the Secretary of Labor for purposes of

investigation to ascertain compliance with such rules, regulations, and
orders. Comp., p. 684, EO 12086 of Oct. 5, 1978, 43 FR 46501, 3 CFR, 1978
Comp., p. 230
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Indicate Location/Page #
CONTRACT - CONTINUED or Not Applicable (NA)

6. In the event of the contractor's noncompliance with the
nondiscrimination clauses of this contract or with any of such rules,
regulations, or orders, this contract may be cancelled, terminated, or
suspended in whole or in part and the contractor may be declared
ineligible for further Government contracts in accordance with
procedures authorized in Executive Order No. 11246 of Sept. 24, 1965,
and such other sanctions may be imposed and remedies invoked as
provided in Executive Order No. 11246 of September 24, 1965, or by rule,
regulation, or order of the Secretary of Labor, or as otherwise provided
by law.

7. The contractor will include the provisions of paragraphs (1) through (7) in
every subcontract or purchase order unless exempted by rules,
regulations, or orders of the Secretary of Labor issued pursuant to
Section 204 of Executive Order No. 11246 of September 24, 1965, so that
such provisions will be binding upon each subcontractor or vendor. The
contractor will take such action with respect to any subcontract or
purchase order as may be directed by the Secretary of Labor as a means
of enforcing such provisions including sanctions for noncompliance:
Provided, however, that in the event the contractor becomes involved in,
or is threatened with, litigation with a subcontractor or vendor as a result
of such direction, the contractor may request the United States to enter
into such litigation to protect the interests of the United States." [Sec.

202 amended by EO 11375 of Oct. 13, 1967, 32 FR 14303, 3 CFR, 1966-
1970”

C. “The contractor shall not participate in or cooperate with an international
boycott, as defined in Section 999 (b)(3) and (4) of the Internal Revenue code
1986, as amended, or engage in conduct declared to be unlawful by Section 2
of Chapter 151E of the Massachusetts General Laws.”

11) The provisions of the following paragraphs must be included in the Contract.
Other language may be substituted provided the language changes do not
substantively alter the meaning of these provisions.

A. “The time for completion of this contract is calendar days

B. “Liquidated damages specified in this contract are $ per day for
each c alendar day beyond the contract completion date that work remains
uncompleted.”

C. As per MassDEP’s Policy Memorandum #10 — the agreed upon DIRECT
LABOR MARKUP (percentage) for Change Orders on this project shall be

percent .

12) The following LGU auditor/accountants certification must be included in contract
“Pursuant to M.G.L. c.44, s31C, | certify that an appropriation has been made in the
total amount of the contract.”
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CONTRACT - CONTINUED

Indicate Location/Page #
or Not Applicable (NA)

13) All contracts must have a clause requiring compliance with the American Iron and

Steel (AIS) requirements. The following is suggested language developed by the
EPA for use in SRF construction contracts. Any deviation from this suggested
language should be reviewed and approved by local legal counsel.

The Contractor acknowledges to and for the benefit of the City/Town of

(“P urchaser”) and the Commonwealth of Massachusetts (the “State”) that it
understands the goods and services under this Agreement are being funded with
monies made available by the Clean Water State Revolving Fund and/or Drinking
Water State Revolving Fund that have statutory requirements commonly known as
“American Iron and Steel;” that requires all of the iron and steel products used in
the project to be produced in the United States (“American Iron and Steel
Requirement”) including iron and steel products provided by the Contactor
pursuant to this Agreement. The Contractor hereby represents and warrants to
and for the benefit of the Purchaser and the State that (a)the Contractor has
reviewed and understands the American Iron and Steel Requirement, (b) all of the
iron and steel products used in the project will be and/or have been produced in
the United States in a manner that complies with the American Iron and Steel
Requirement, unless a waiver of the requirement is approved, and (c) the
Contractor will provide any further verified information, certification or assurance
of compliance with this paragraph, or information necessary to support a waiver of
the American Iron and Steel Requirement, as may be requested by the Purchaser
or the State. Notwithstanding any other provision of this Agreement, any failure to
comply with this paragraph by the Contractor shall permit the Purchaser or State
to recover as damages against the Contractor any loss, expense, or cost
(including without limitation attorney’s fees)incurred by the Purchaser or State
resulting from any such failure (including without limitation any impairment or

loss of funding, whether in whole or in part, from the State or any damages owed
to the State by the Purchaser). While the Contractor has no direct contractual
privity with the State, as a lender to the Purchaser for the funding of its project, the
Purchaser and the Contractor agree that the State is a third-party beneficiary and
neither this paragraph (nor any other provision of this Agreement necessary to
give this paragraph force or effect) shall be amended or waived without the prior
written consent of the State.

14) All contracts for water and sewer projects awarded as a result of a proposal or

invitation for bids under MGL Chapter 30 section 39M shall include a price
adjustment clause for fuel, both diesel and gasoline; liquid asphalt; and portland
cement contained in cast-in-place concrete. A base price for each material shall be
set by the awarding authority or agency and shall be included in the bid
documents at the time the project is advertised. The awarding authority or agency
shall also identify in the bid documents the price index to be used for each
material. The price adjustment clause shall provide for a contract adjustment to be
made on a monthly basis when the monthly cost change exceeds plus or minus 5
per cent.

15) All con struction ¢ ontracts are subject to the Davis

and must include the provisions found in Appendix G in the contract.
The Davis Bacon Act Requirements are included

Bacon wage rate requirements

16) The following suspension and debarment statement must be included in the

contract:

"The Contractor agrees that it will fully comply with Subpart C of 2 CFR Part 180
and 2 CFR Part 1532, entitled Responsibilities of Participants Regarding
Transactions (Doing Business with Other Persons). The Contractor shall not
award any subcontracts or purchase any materials from suppliers that appear on
the Excluded Parties List System. The Contractor shall include this requirement in
each subcontract and require it to be included in all subcontracts regardless of
tier. The Contractor shall maintain reasonable records to demonstrate compliance
with these requirements."”
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GENERAL/SUPPLEMENTARY CONDITIONS

Indicate Location/Page #
or Not Applicable (NA)

17) Provisions for the following types of Contractor's Commercial General Liability
insurance coverage must be included in the Specifications in no less than the
limits required by law or the following limits whichever are greater:

A. Workman's Compensation and Employer's Liability Insuranc ein
Worker's Compensation $100,000.
Employer’s Liability 500,000. Each accident
500,000. Disease per employee

B. Commercial General Liability Insurance with the followin g limits:

Bodily Injury & $1,000,000. Each occurrence
Property Damage 1,000,000. General aggregate

C. Vehicle Liability Insurance

Bodil y Injury & $1,000,000. Each person
Property Damage 1,000,000. Each accident

D. Owner’s Protective Liability equal to Contractor’s requi red coverage stated in B
if the project involves blasting.

E. Builder’s Risk (Fire Insurance) in an amount equal to the insurable value of the
Contract.

These coverages are stated in the SPECIFICATIONS _ at

18) The EPA requires SRF loan recipients to create and maintain a list of all MBE/WBE
and non-MBE/WBE subcontractors on the project. Within 90 days of the contract
award, the LGU must submit an initial subcontractor list to MassDEP. A final

updated subcontractor list will be submitted with the final payment request to
MassDEP.

This form is incorporated in the SPECIFICATIONS _ at

See (Appendix E for Schedule of Subcontractor Participation Form)

19) “The Construction Bid Specifications SPECIAL PROVISIONS FOR
DISADVANTAGED BUSINESS ENTERPRISES The Department of Environmental
Protection Division of Municipal Services” Package shall be included in the
Commonwealth of Massachusetts Requirement Section of the Contract
Documents with the attached EEO-DEP forms:

Schedule of Participation (EEO-DEP-190C)

Letter of Intent (EEO-DEP-191C)

DBE Certification of United States Citizenship

DBE Subcontractor Participation Form (EPA Form 6100-2)
Request for Waiver (2 pages) (EEO-DEP-490C)

This package is incorporated in the SPECIFICATIONS _ at

(See Appendix E for pages EEO-DEP-SP-Page 1 through EEO-DEP-SP-Page 9 and
EEO-DEP Forms)
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http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=45
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=39
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=40
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=41
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=42
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=43
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=30

GENERAL/SUPPLEMENTARY CONDITIONS - CONTINUED

Indicate Location/Page #
or Not Applicable (NA)

20) The following permits, if applicable to this project, are the owner’s responsibility
and must appear in the Permits Section of the specifications.

A. U.S. Corps of Engineers Section 404 Permit

B. Mass. Division of Waterways Licenses (310 CMR 9.00)

C. Local Conservation Commission Order of Conditions (Ch. 131 , Sec. 40)

D. Mass. Division of WPC Sewer Extension/Connection Permit (3 14 CMR's 7.00 &

12.00)

E. Mass. State Highway Permit

F. Mass. Division of WPC Water Quality Certificate

G. Mass. Department of Conservation

H. Specify other Permits and/or Licenses below:
1.

2.

This package is incorporated inthe  SPECIFICATIONS at
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http://www.usace.army.mil/Portals/2/docs/civilworks/regulatory/materials/cwa_sec404doc.pdf
http://www.mass.gov/eea/agencies/massdep/water/watersheds/chapter-91-the-massachusetts-public-
http://maccweb.org/resources_links.html
http://www.mass.gov/eea/agencies/massdep/water/approvals/wastewater-forms.html#7
https://www.massdot.state.ma.us/Portals/8/docs/access_permits/AccessPermitApplication.pdf
http://www.mass.gov/eea/agencies/massdep/water/regulations/314-cmr-9-00-401-water-quality-
http://www.mass.gov/eea/docs/dcr/permits/construction-access-permit-2016.pdf

GENERAL/SUPPLEMENTARY CONDITIONS - CONTINUED

Indicate Location/Page #
or Not Applicable (NA)

21) The following statutes regulating construction contracts for public buildings and
public works projects are to be incorporated into All Specifications in the
Commonwealth of Massachusetts Requirement Section. Those statutory
references noted with (REQUIRED) type must be included (in their entirety) in the
Contract Documents. The other statutes do not have to be printed but should be
referenced. Copies of all the referenced statutes can be obtained from the
following indicated internet links:

A. All BID LAW Contracts:

M.G.L .30 s 39F Payment to Subcontractor (REQUIRED)

¢.30 s 391 Deviation from Plans and Specifications

¢.30 s 39J No Arbitrary Decisions are Final

¢.30 s 39L Construction Work by Foreign Corporations

¢.30 s 39M(b) Substitution of Equal Products

¢.30 s 39N Differing Site Conditions (REQUIRED)

¢.30 s 390 Equitable Adjustments for Delays (REQUIRED)

¢.30 s 39P Decision on Interpretation of Specifications

¢.30 s 39R Contractor's Records

c.149 s 34 Limitations on Hours of Work

€.149 s 44J Advertising Invitations to Bid

c.82 s 40 Excavations; Notice; Penalties

These statutes are included in the SPECIFICATIONS at

B. Contracts bid under ¢.149, ss44A - 44J shall include:

M.G.L. ¢.30 s 39K Prompt Payment

c.149 ss44F and ss 44G

These provisions are included in the  SPECIFICATIONS at

C. Contracts bid under ¢.30 s 39M shall include:

M.G.L. c.30 s 38A Price Adjustments for Certain Materials in Construction
Projects

These provisions are included in the SPECIFICATIO NS at

See Appendix H for additional information regarding price adjustment legislation and
required clauses.
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https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39f
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39I
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39J
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39L
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39M
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39N
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39O
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39P
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39R
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter149/Section34
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter149/Section44J
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXIV/Chapter82/Section40
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section39K
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter149/Section44F
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleXXI/Chapter149/Section44G
https://malegislature.gov/Laws/GeneralLaws/PartI/TitleIII/Chapter30/Section38A
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=91

CONSULTING ENGINEER’S CERTIFICATION SECTION
Completed
PLAN AND SPECIFICATION CHECKLIST
22) Wage Rates
Massachusetts Wage Rates Request from Department of Labor & Workforce
Develo pment
Federal Davis Bacon Wage Rates Request from U.S. Department of Labor at
www.wdol.gov
Due to time constraints it is recommended that Wage Rates be inserted in the Contract
Specifications by revised pages prior to Contract advertising or by Addenda prior to bid
opening.
23) Project Identification
The cover sheet of the contract drawings and specifications must provide the
following identification:
Owner’'s Name
Suitable Title
Project No. (i.e. CWSRF-#### or DWSRF-####)
Contract No.
24) P.E. Stamp and Signature
Each page of the contract drawings and the Title page of the specifications has
been stamped and signed by a Massachusetts Professional Engineer.
25) Index - Note - Legend Sheet(s) (Plans)
The Index - Note — Legend Sheet(s) of the plans must provide the following
minimum information:
Locus Map
North Arrow
Index
Symbols/Abbreviations Reference |:|
Vertical Datum Plans used for Design and Layout
Municipal Wells/Reservoirs located within 1/2 mile of project site
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http://www.mass.gov/lwd/labor-standards/prevailing-wage-program/
http://www.mass.gov/lwd/labor-standards/prevailing-wage-program/
www.wdol.gov

CONSULTING ENGINEER’S CERTIFICATION SECTION Not
O

Completed App licable

PLAN AND SPECIFICATION CHECKLIST — CONTINUED

26) Policy memoranda are Implemented in Contract (Plans/Specifications)

PM-1 Easements and Rights of Way are shown on the contract drawings and
have been obtained or will be in place prior to the contract advertising.

PM-2 Permits have been obtained by the LGU for the construction project except
those which are the contractor’s responsibility required for his equipment,
work force or particular operations (such as blasting) in the performance of
the contract.

PM-3 Field Controls will be furnished by the LGU with the necessary
benchmarks and base lines for the contractor to lay out the work.

PM-4 Record Drawings will be prepared by the LGU or his representative. They
may use the contractors and sub-contractor’s certified As Built drawings
along with their own marked up set in the preparation of the Record
Drawings.

PM-5 Plan Scale used in the preparation of the plans is 1= 40’ horizontal and
1"= 4’ vertical for all non-structural drawings.

PM-6 Boring Logs are numbered and shown  on both the plan and corresponding
profile of each layout sheet giving depth, or refusal, water and unsuitable
material level of the boring. The full boring logs can be found in the
specification.

PM-7 Breakdown of Bid Items for Sewer Pipe Installation where applicable have
been incorporated in the bid documents.

PM-8 Pavement over new sewer trenches in  existing paved roads willbe  done in
accordance with the CG’s width limits and thickness.

PM-9 Pipe testing requirements for  the infiltration/exfiltration  or low-pressure air
test will be met prior to the release of pipe retainage monies.

PM-10 Change Orders will be submitted on the Department’s forms with
appropriate documentation listed in the PM.

PM-11 Utility Relocation has been minimized  through communication with
existing utilities prior to final design layout of the project.

PM-12 Refundable Deposits for Plans and Specifications are in place for the
timel y return s of plan s and specification s received in goo d condition.

PM-13 Bid Opening Procedures of the Department are in place and will be
followed for the contractor selection.

PM-14 Payment for Rock Excavation is consistent with the pay limits and
definitions of the PM.

PM-15 Traffic Police are eligible as part of the administrative cost of the project.
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http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=46
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=46
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=47
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=48
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=48
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=48
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=49
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=49
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=52
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=52
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=59
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=59
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=59
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=63
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=65

CONSULTING ENGINEER’S CERTIFICATION SECTION Not
O

Completed Applicable

PLAN AND SPECIFICATION CHECKLIST — CONTINUED

PM-16 Documentation Required to Substantiate Contract Quantities for Change

Orders and Close Out have been incorporated in the Measure and Payment
section of the specifications.

DWS Policy 88 — 02 Review of Sewer Line/Water Supply Protection. Public water
supplies within the influence of construction have been delineated on the
plans. Any special construction methods should be shown on the plans
and incorporated in the specifications.

See Appendix F

27) Design Criteria

The contract drawings and specifications comply with the current edition of
"Guides for the Design of Wastewater Treatment Works" (TR-16) prepared by the
New England Interstate Water Pollution Control Commission and good
Environmental Engineering practice.

28) M.G.L. Chapter 30, Section 39M(b)
The contract drawings and specifications must either describe (spec) an item of
Material which can be met by at least three (3) manufacturers or producers or
NAME a MINIMUM of three (3) BRANDS of MATERIAL and in either case Provision
for "or equal” has been provided.

29) Elood Insurance/Protection
The plans and specifications are compatible with the Federal Emergency
Management Agency Flood Insurance Program and designate the elements
insurable by the Program (Wastewater Treatment Projects).

30) Building and Lot Identi _fication
The plans must provide the location of the dwelling/building, street number and
sill elevation. Vacant or unbuildable lots must be identified.

The plans as submitted comply with the above.
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http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=46
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=65
http://www.mass.gov/eea/docs/dep/water/approvals/year-thru-alpha/m-thru-s/pspkg.pdf#page=67

Enter any comments and/or additional justifications for Not
Applicable(s) (NA).
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THIS SECTION IS FOR DMS USE ONLY YES NO

The Plans and Specifications are in conformance with the following:

1. The approved Comprehensive Wastewater Management Plan, Project Evaluation
Report, or Sewer System Evaluation Survey:

Yes or No

2. The Project Evaluation Forms (PEF):

Yes or No

3. The NEIWPCC “Guide for the Design of Wastewater Treatment Works” TR-16:

Yes or No
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APPENDIX Al

Certification Statements wording required in the BID PROPOSAL of contracts bid under the provisions of ¢.30,
$s39M (Non-Building/Public Works Contract).

Pursuant to M.G.L. Ch. 62C, s49A, I certify under the penalties of perjury that I, to my best knowledge
and belief, have filed all state tax returns and paid all State Taxes Required under law.

C.30 s39 (c) The undersigned hereby certifies that he is able to furnish labor that can work in harmony with all other
elements of labor employed or to be employed in the work.

The undersigned bidder hereby certifies he/she will comply with the specific affirmative action
steps contained in the Equal Employment Opportunity/Affirmative Action (EEO/AA)
provisions of this Contract, including compliance with the Disadvantaged Business Enterprise
provisions as required under these contract provisions. The contractor receiving the award of
the contract shall incorporate the EEO/AA provisions of this contract into all subcontracts and
purchase orders so that such provisions will be binding upon each subcontractor or vendor.

C.30 539 (a) The undersigned certifies under penalties of perjury that this bid is in all respects bonafide, fair and
made without collusion or fraud with any other person. As use in this paragraph the "person" shall
mean any natural person, joint venture, partnership, corporation or other business or legal entity.

Certification undersigned is not presently debarred from doing public construction work in the
Commonwealth of Massachusetts under the provisions of Section Twenty-Nine F of Chapter Twenty-
Nine, or any other applicable debarment provisions of any other Chapter of the General Laws or any
rule or regulations promulgated thereunder; and is not presently debarred, suspended, proposed for
debarment, declared ineligible, or voluntarily excluded from covered transactions by any Federal
department or agency.

(Date) (Name of General Bidder) (Federal Employer Identification No.)

By:

(Signature)

(Title & Name of person signing bid)

(Business Address)

(City, State, Zip)
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APPENDIX A2

Certification Statements wording required in the BID PROPOSAL of contracts bid under the provisions of c.149 s 44A —
44] (Building Contract with filed Sub-bids)

c149 44D (1)(b)

149 s44E (2)

c149 s44E (3)

Pursuant to M.G.L. Ch. 62C, s 49A, I certify under the penalties of perjury that I, to my best
knowledge and belief, have filed all state tax returns and paid all State Taxes Required under law.

The undersigned bidder hereby certifies he/she will comply with the specific affirmative action steps
contained in the Equal Employment Opportunity/Aftirmative Action (EEO/AA) provisions of this
Contract, including compliance with the Disadvantaged Business Enterprise provisions as required
under these contract provisions. The contractor receiving the award of the contract shall incorporate
the EEO/AA provisions of this contract into all subcontracts and purchase orders so that such
provisions will be binding upon each subcontractor or vendor.

The undersigned certifies under penalties of perjury that there have been no substantial changes in his
financial position or business organization other than those changes noted within the application since
the applicant's most recent pre-qualification statement and that the bid is in all respects bonafide, fair
and made without collusion or fraud with any other person.

“Person” shall mean any natural person, joint venture, partnership, corporation or other business or
legal entity which sells materials, equipment or supplies used in or for, or engages in the performance
of, the same or similar construction, reconstruction, installation, demolition, maintenance or repair
work or any part thereof.

The undersigned hereby certifies that he is able to furnish labor that can work in
harmony with all other elements of labor employed or to be employed on the work and that he will
comply fully with all laws and regulations applicable to awards made subject to section forty-four A.

The undersigned further certifies under penalty of perjury that the said undersigned

is not presently debarred from doing public construction work in the Commonwealth

of Massachusetts under the provision of Section Twenty-Nine F of Chapter Twenty-

Nine, or any other applicable debarment provisions of any other Chapter of the

General Laws or any rule or regulation promulgated thereunder; and is not presently debarred,
suspended, proposed for debarment, declared ineligible, or voluntarily excluded from covered
transactions by any Federal department or agency.

(Date)

(Name of General Bidder) (Federal Employer Identification No.)

By:
(Signature)

(Title & Name of person signing bid)

(Business Address) (City State, Zip)
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APPENDIX B
DIESEL RETROFIT PROGRAM

The Department of Environmental Protection (“DEP”) has developed the Diesel Retrofit Program in
response to increasing public health concerns with the emissions from diesel engines and vehicles.

Diesel Construction Equipment Standard

All diesel powered non-road construction equipment and vehicles greater than 50 brake horsepower
which will be used in the performance of the work under the Contract (hereinafter “Diesel Construction
Equipment”) must have the following pollution control device installed unless exempt as provided
below:

1. Emission control technology verified by U.S. Environmental Protection Agency (“EPA”) or the
California Air Resources Board (“CARB”) for use with non-road engines;

2. Emission control technology verified by EPA or CARB for use with on-road engines provided
that such equipment is operated with diesel fuel that has no more than 15 parts per million sulfur
content (i.e. Ultra Low Sulfur Diesel fuel); or

3. Emission control technology certified by the manufacturer that such technology meets or exceeds
the emission reductions provided by on-road or off-road emission control technology verified by
EPA or CARB, i.e. that a Diesel Oxidation Catalyst is achieving the following minimum
emission reductions: particulate matter 20%; carbon monoxide 40%; volatile organic
compounds 50%; or a Diesel Particulate Filter is achieving a minimum of 85% emission
reductions for particulate matter.

Emission control devices, such as oxidation catalysts or particulate filters, shall be installed on the
exhaust system side of the Diesel Construction Equipment. The Contractor shall be responsible to
insure that the emissions control technology is operated, maintained, and serviced as recommended by
the manufacturer.

For the latest up-to-date list of EPA verified-technologies, see:
https://www.epa.gov/verified-diesel-tech

For the latest up-to-date list of CARB verified technologies, see:
http://www.arb.ca.gov/diesel/verdev/vt/cvt.htm

Exemptions

The following Diesel Construction Equipment shall be exempt from the standard above. The Contractor
shall include such Diesel Construction Equipment in the required recordkeeping:

1. Diesel Construction Equipment not owned by the Contractor and used in the performance of the
work under this Contract for 30 calendar days (cumulative days but not necessarily consecutive)
or less;

2. Unless otherwise exempt, additional Diesel Construction Equipment originally not anticipated to
be used under the Contract or used as permanent replacement after the work under the Contract
has commenced, for 15 calendars days from the date such Diesel Construction Equipment is
brought on site;
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APPENDIX B (cont.)
DIESEL RETROFIT PROGRAM

Diesel Construction Equipment with an engine that meets the EPA particulate matter (PM) Tier
emission standards in effect at the start of the Contract for non-road diesel engines for the
applicable engine power group_(e.g., as of January 1, 2009, a piece of Diesel Construction
Equipment with a Tier 3 engine is exempt from meeting the standard until the piece of Diesel
Construction Equipment is available with a Tier 4 engine) provided that if such emissions
standards are superseded during the Contract then such Diesel Construction Equipment must be
retrofitted in accordance with the standards above prior to the end of the Contract;

A large crane (e.g. a sky crane or link belt crane which is responsible for critical lift operations)
if such device would adversely affect the operation of the crane provided the Contractor submits
to the municipality’s project engineer written technical justification documenting the adverse
impact on operation; and

Diesel Construction Equipment that the project engineer has determined is necessary to control a
compelling emergency including but not limited to, the need for rescue vehicles or other
equipment to prevent harm to human beings or additional equipment required to address a
catastrophic emergency such as structure collapse or imminent collapse. After the compelling
emergency is controlled, such non-compliant equipment must be removed from the Contract site
and may not be used in further performance of the work under this Contract. Meeting Contract
deadlines is not a compelling emergency.

Contractor Certification

Each bidder shall submit as part of its bid, the Statement of Intent to Comply. Within 10 days of being
notified that it has been awarded a contract, the bidder and each of its Contractors and Subcontractors
shall submit a Diesel Retrofit Program Contractor Certification. Each such Certification shall contain
the following information for each piece of Diesel Construction Equipment:

XN R

9.
10.
11.

Contractor or Subcontractor name;

Equipment type, make, model;

Vehicle Identification Number or VIN;

Engine model and year of manufacture;

Engine HP rating;

Emission Control Device (ECD) type (Diesel Oxidation Catalyst or Diesel Particulate Filter);
ECD make, model, and manufacturer;

ECD EPA or CARB Verification Number or manufacturer’s certification that the DOC or DPF
meets or exceeds emission reductions provided by similar emission control technology verified
by EPA or CARB;

ECD installation date;

Type of fuel to be used; and

Whether the equipment is owned or rented.

Recordkeeping

Each Contractor and Subcontractor shall maintain detailed records of all Diesel Construction Equipment
used under the Contract, including the dates and duration times the Diesel Construction Equipment is
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APPENDIX B (cont.)
DIESEL RETROFIT PROGRAM

used at the Contract site. Records shall be available for inspection by DEP. Each Contractor and
Subcontractor shall notify DEP within 48 hours of any new Diesel Construction Equipment brought onto
the Contract site.

For Diesel Construction Equipment that has an emissions control device with a manufacturer’s
certification, the Contractor shall maintain records of all supporting emissions test data and test
procedures. If upon review the emissions reductions are not supported by the test data and test
procedures, then the emissions control device may need to be replaced with a compliant retrofit device.

Project Regulatory Agreement

The following language shall be included section 4 (Covenants of the Borrower) of the municipality’s
Project Regulatory Agreement if it receives funds from the State Revolving Fund:

The Borrower shall require each Contractor and Subcontractor to submit the Diesel Retrofit
Program Contractor Certification to DEP and the Borrower prior to commencing work on the
Project. The Borrower shall not allow any Contractor or Subcontractor to commence work at
the Project site prior to submitting such Certification.
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APPENDIX B (cont.)
DIESEL RETROFIT PROGRAM

STATEMENT OF INTENT TO COMPLY

This form must be signed and submitted by the bidder as part of the bid.

Local Governmental Unit SRF Project No.

Contract No. Contact Title

Bidder

The undersigned, on behalf of the above-named Bidder, agrees that, if awarded the Contract:

1. the Bidder shall comply with the Department of Environmental Protection’s (“DEP”)

Diesel Retrofit Program by ensuring that all diesel powered non-road construction
equipment and vehicles greater than 50 brake horsepower which will be used in the
performance of the work under the Contract are equipped or retrofitted with a pollution
control device in accordance with the Diesel Retrofit Program Standard;

. the Bidder shall require all Subcontractors to comply with DEP’s Diesel Retrofit Program
by ensuring all diesel powered non-road construction equipment and vehicles greater than
50 brake horsepower which will be used in the performance of the work under the
Contract are equipped or retrofitted with a pollution control device in accordance with the
Diesel Retrofit Program Standard; and

. The Bidder shall submit and shall require each Subcontractor to submit a Diesel Retrofit
Program Contractor Certification (form attached) with a Diesel Retrofit List to DEP
(NAME and ADDRESS) and the Bidder within 10 days of the bidder being notified that it
has been awarded the Contract. The Bidder shall require each Subcontractor to update
such Certification and List within 2 days of using additional Diesel Construction
Equipment on the project under the Contract.

(Signature of Bidder’s Authorized Representative) (Date)
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APPENDIX B (cont.)
DIESEL RETROFIT PROGRAM CONTRACTOR CERTIFICATION

Each Contractor and its Subcontractor(s) must sign and submit this form to DEP DMS project
engineer, 5™ Floor, MassDEP, One Winter Street, Boston, MA 02108 and the Municipality within
10 days after the Contractor is notified that it is awarded the Contract.

Local Governmental Unit SRF Project No.

Contract No. Contact Title

Contractor

L , an authorized signatory for ,
whose principal place of business is at do

hereby certify that any and all diesel powered non-road construction equipment and vehicles greater than
50 brake horsepower which will be used in the performance of the work under the Contract (hereinafter
“Diesel Construction Equipment”) have pollution control devices, such as oxidation catalysts or
particulate filters, installed on the exhaust system side of the diesel combustion engine equipment in
accordance with the Diesel Retrofit Program Standard.

I am submitting on behalf of a list of all said Diesel Construction
Equipment, labeled “Diesel Retrofit List,” that will be used in connection with this Contract by

. T hereby certify that the information on the attached Diesel Retrofit
List is correct and accurate as of the date of signature. The List includes the following information for
each piece of Diesel Construction Equipment:

Equipment type, make, model;

Vehicle Identification Number or VIN;

Engine model and year of manufacture;

Engine HP rating;

Emission Control Device (“ECD”) type (Diesel Oxidation Catalyst or Diesel Particulate Filter);
ECD make, model, and manufacturer;

ECD EPA or CARB Verification Number or manufacturer’s certification that the DOC or DPF
meets or exceeds emission reductions provided by similar emission control technology verified
by EPA or CARB;

8. ECD installation date;

Type of fuel to be used; and

10. Whether the equipment is owned or rented.

Nk =

e
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APPENDIX B (cont.)
DIESEL RETROFIT PROGRAM CONTRACTOR CERTIFICATION

shall notify DEP within 48 hours of any new Diesel Construction Equipment

brought onto the Contract site. shall maintain detailed records of all
Diesel Construction Equipment used at the Contract site, including the dates and duration times the
Diesel Construction Equipment is used at the Contract site. shall make such
records available for inspection by DEP. shall ensure that the emissions control
technology for each piece of Diesel Construction Equipment is operated, maintained, and serviced as
recommended by the manufacturer. shall retrofit prior to the end of the

Contract any Diesel Construction Equipment no longer exempt from meeting the Diesel Construction
Equipment Standard under exemption 3 (because it had an engine that met the EPA particulate matter
(PM) Tier emission standards currently in effect at the start of the Contract for non-road diesel engines
for the applicable engine power group and such emissions standards were superseded during the
Contract).

I acknowledge that this certificate is being furnished as a requirement under this Contract and is subject
to applicable State and federal laws, both criminal and civil. Signed under pains and penalty of perjury
on this date

Signature

Name:

Title:
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APPENDIX C
MA DEP — DMS BID PROVISIONS FOR SRF PROJECTS
ADVERTISING REQUIREMENTS

(1) * CENTRAL REGISTER
14 days prior to bid opening

(2) * LOCAL NEWSPAPERS
14 days prior to bid opening

(3) * POSTED NOTICE
7 days prior to bid opening

CHAPTER 149 ss. 44A — 44J Projects CHAPTER 30 s. 39M Projects
Building Contracts with Filed Sub - Bids Non-Building/Public Works Contracts
(4) GENERAL BID OPENING (4) GENERAL BID OPENING
With 5% bid security from With 5% bid security from
Each bidder Each bidder
[44B (2) 2] [39M (a)]
(min 4 days after sub-bid opening)
| [44F (3)] |
(5) BID SECURITY RETURNED (5)* BID SECURITY RETURNED
Within 5 working days of No time frame
Bid opening except the 3 lowest bidders Holds — 3 lowest bidders
[44B (3)]
| |
(6)* CONTRACT AWARD (6)* CONTRACT AWARD
by Local Government Unit by Local Government Unit
within 30 working days of bid opening within 30 working days of bid opening
| [44A (3)] | [DMS Policy]
(7)* EXECUTE CONTRACT AGREEMENT/ (7)* EXECUTE CONTRACT AGREEMENT/
PROCURE DOCUMENTS PROCURE DOCUMENTS
By low bidder within By low bidder within
5 working days of Notice of Award 10 calendar days of Notice of Award
| [44E (2) E] | [39M (¢) ]
(8) NOTICE TO PROCEED (8) NOTICE TO PROCEED
Issued by 0w|ner within reasonable time Issued by owner within |reasonable time
(9)* WORK BEGINS (9) WORK BEGINS
Within 10 days of the Within a reasonable time
Notice to Proceed after the Notice to Proceed

ADDITIONAL NOTES

[bid law reference section in parenthesis]

(1)* Deadline for the acceptance of advertisement in the Central Register is Tuesday @ 4PM. The advertisement is published 8 days later
on Wednesday. Telephone Number (617)727-9136 — FAX (617) 742-4822.

(2)* Advertise in the local newspaper once a week for two weeks. The last publication should be one week before the bid opening.

(3)* Post the notice of bid advertisement in or near the office of awarding authority.

(5)* Chapter 30 is silent on the time frame for holding the bid security. All but the low bidders security should be returned by the award
of the contract.

(6)* The contract award is done within 30 working days of the bid opening unless the bid holding period is extended by mutual agreement.

(7)* Low bidder provides original insurance certificates and original construction bonds to the Local Governmental Unit at the execution
of the contract.

(9)* Contract Criterion Division of Capital Assets Management and Maintenance (formerly DCPO). DEP-DMS-C Page 1 of 1




APPENDIX D

DCAM CERTIFICATION CATEGORIES
DO NOT CONFUSE WITH C.149 S44F (1) SUB-BID CATEGORIES

General Building Construction
Alarm Systems

Asbestos Removal

Demolition

Doors & Windows

Electrical

Elevators

Energy Management Systems
Floor Covering

Fire Protection Systems
Hazardous Waste Removal
Historical Building Restoration
Historical Masonry

Historical Painting

Historical Roofing

HVAC

Masonry

Mechanical Systems

Modular Construction/Prefab
Painting

Plumbing

Pumping Stations

Roofing

Sewage and Water Treatment Plants
Telecommunications Systems
Waterproofing

Deleading

Special

You can request DCAM to create a Special
Category for a Specific Project, but allow
Ample Time to Create the Category and
allow Contractors Time to get certified.
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APPENDIX E
CONSTRUCTION BID SPECIFICATIONS
SPECIAL PROVISIONS FOR DISADVANTAGED BUSINESS ENTERPRISES

MASSACHUSETTS DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF MUNICIPAL SERVICES

DISADVANTAGED BUSINESS ENTERPRISE PROGRAM BACKGROUND

In May 2008 a United States Environmental Protection Agency (EPA) rule became effective that
changed the Minority Business Enterprise (MBE) and Women Business Enterprise (WBE)
Program to a Disadvantaged Business Enterprise (DBE) Program.

For firms to qualify under the old MBE/WBE program they needed to be socially disadvantaged
and had to be certified by the Supplier Diversity Office (SDO). Under the new DBE rule, the
firms must be both socially and economically disadvantaged, citizens of the United States, and
certified as a DBE. Women and certain minorities are presumed to be socially disadvantaged.
The economic disadvantage is measured by the owner’s initial and continuing personal net worth
of less than $1,320,000.

Because the Clean Water Act requires the use of MBEs and WBEs, these firms will still be
utilized in the State Revolving Fund (SRF) Loan Program, but they must also be certified as
DBE:s.

SDO will continue to be the certifying agency for the SRF program. SDO certifies firms under
the federal Department of Transportation program, which is acceptable for use in the SRF
program. An additional form has been added to the DBE package to verify that DBEs are owned
or controlled by United States citizens.

BID SPECIFICATIONS

l. In this contract, the percentage of business activity to be performed by disadvantaged
business enterprise(s) (DBE) shall not be less than the following percentages of the total contract
price or the percentage submitted by the contractor in the Schedule of Participation, whichever is
greater:

Disadvantaged MBE (D/MBE) _ 3.40% Disadvantaged WBE (D/WBE) _3.80%
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DEFINITIONS

For the purpose of these provisions, the following terms are defined as follows:

A.

Awarding Authority — Entity that awards a prime contract under a State Revolving
Fund loan.

Bidder - Any individual, partnership, joint venture, corporation, or firm submitting a
price, directly or through an authorized representative, for the purpose of performing
construction or construction related activities under a Contract.

Certified DBE — A DBE certified by the United States Small Business Administration,
under its 8(a) Business Development Program (13 CFR part 124, subpart A) or its
Small Disadvantaged Business Program (13 CFR part 124, subpart B); The United
States Department of Transportation (DOT), under its regulations for Participation by
DBSs in DOT programs (49 CFR parts 23 and 26); or SDO in accordance with 40

CFR part 33; provided that the certification meets the U.S. citizenship requirement
under 40 CFR §33.202 or §33.203.

Compliance Unit - A subdivision of MassDEP’s Affirmative Action Office designated
to ensure compliance under these provisions.

Contractor - Any business that contracts or subcontracts for construction, demolition,
renovation, survey, or maintenance work in the various classifications customarily
used in work and that is acting in this capacity under the subject contract.

Construction Related Services - Those services performed at the work site ancillary to,
and/or in support of, the construction work, such as hauling, trucking, equipment
operation, surveying or other technical services, etc. For the purposes hereof, supply
and delivery of materials (e.g. pre-cast concrete elements) to the site by a supplier who
has manufactured those goods, or substantially altered them before re-sales shall be
considered as “construction related services

Construction Work - The activities at the work site, or labor and use of materials in
the performance of constructing, reconstructing, erecting, demolishing, altering,
installing, disassembling, excavating, etc, all or part of the work required by the
Contract Documents.

Disadvantaged Business Enterprise (DBE) - An entity owned or controlled by a
socially and economically disadvantaged individual as described by Public Law 102-
389 (42 U.S.C. 4370d) or an entity owned and controlled by a socially and
economically disadvantaged individual as described by Title X of the Clean Air Act
Amendments of 1990 (42 U.S.C. 7601 note); a Small Business Enterprise (SBE); a
Small Business in a Rural Area (SBRA); or a Labor Surplus Area Firm (LAF), a
Historically Underutilized Business (HUB) Zone Small Business Concern, or a
concern under a successor program.
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I.  Equipment Rental Firm - A firm that owns equipment and assumes actual and
contractual responsibility for renting said equipment to perform a useful function of
the work of the contract consistent with normal industry practice

J. Good Faith Efforts — The race and/or gender neutral measures described in 40 CFR 33,
subpart C.

K. HUBZone - A historically underutilized business zone, which is an area located within
one or more qualified census tracts, qualified metropolitan counties, or lands within
the external boundaries of an Indian reservation.

L. HUBZone small business concern - A small business concern that appears on the List
of Qualified HUBZone Small Business Concerns maintained by the Small Business
Administration.

M. Joint Venture - An agreement between SDO certified DBE and a non-DBE or non-
DBE controlled enterprise.

1. A pairing of companies will be considered a DBE joint venture if the SDO certified
DBE which is part of the relationship has more than 51% of the profits that are derived
from that project.

2. A joint venture between a certified DBE subcontractor and a non DBE
subcontractor, in which the DBE for that proportion of the joint venture’s
contract equal to the DBE participation in the joint venture.

3. Whenever a general bid is filed by a joint venture with a certified DBE
participant in the joint venture that does not exercise more than 51% control over
management and profits, that joint venture shall be entitled to credit as a DBE for
that portion of the joint venture’s contract equal to the DBE participation in the
joint venture. Minority As deemed by SDO.

N. Labor surplus area firm (LSAF) - A concern that together with its first-tier
subcontractors will perform substantially in labor surplus areas (as identified by the
Department of Labor in accordance with 20 CFR part 654). Performance is
substantially in labor surplus areas if the costs incurred under the contract on account
of manufacturing, production or performance of appropriate services in labor surplus
areas exceed 50 percent of the contract price.

O. Letter of Intent — Certified document signed by the principal(s) of the DBE with
respect to the work to be performed under contract.

P.  Local Government Unit (LGU) — A city, town, or municipal district which applies for
a loan under the Clean Water Trust Program.

Q. Material Supplier — A vendor certified by SDO as a DBE in sales to supply industry
from an established place of business or source of supply, and that vendor.
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Z.

1.  Manufactures goods from raw materials, or substantially utilizes them in the work, or
substantially alters them before resale, entitling the general contractor to DBE credit for
100% of the purchase order.

2. Provides and maintains a storage facility for materials utilized in the work,
entitling the general contractor to DBE credit for 10% of the purchase order

Minority and Women Business Enterprise (M/WBE) — Any business concern certified
by the SDO as a bona-fide M/WBE. A bona-fide M/WBE is a business whose
minority group/women ownership interests are real, which have at least 51%
ownership and control over management and operation.

Percent of Total Price — Is the percentage to be paid to the DBE, work they perform, as
compared to the total bid price

Recipient - An agency, person or political subdivision which has been awarded or
received financial assistance by the Trust or MassDEP.

Small business, small business concern or small business enterprise (SBE) - A
concern, including its affiliates, that is independently owned and operated, not
dominant in the field of operation in which it is bidding, and qualified as a small
business under the criteria and size standards in 13 CFR part 121.

Small business in a rural area (SBRA) - A small business operating in an area
identified as a rural county with a code 6-9 in the Rural-Urban continuum
Classification Code developed by the United States Department of Agriculture in
1980.

SDO — The Supplier Diversity Office.

Subcontractor — A company, firm, joint venture, or individual who enters into an
agreement with a contractor to provide services pursuant to an award of financial
assistance.

Total Contract Price — The total amount of compensation to be paid for all materials,
work or services rendered in the performance of the contract

Trust — The Massachusetts Clean Water Trust established by M.G.L. ¢.29.
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I11. REQUIREMENTS FOR CONTRACT AWARD

DBE packages must be submitted by the two lowest bidders on the project. Following bid
opening, the LGU shall notify the two lowest bidders to submit DBE packages to the LGU
or the LGUs consultant, as directed. By the close of business on the third business day after
notification, the two lowest bidders, including a bidder who is a MBE, WBE or DBE, shall
submit the following information:

A.

A Schedule of Participation (Form EEO-DEP-190). The Schedule of Participation
shall list those certified DBEs the bidder intends to use in fulfilling the contract
obligations, the nature of the work to be performed by each certified DBE
subcontractor and the total price they are to be paid.

1. A listing of bona-fide services such as a professional, technical, consultant or
managerial services, assistance in the procurement of essential personnel,
facilities, equipment, materials, or supplies required for performance of the
contract, and reasonable fees or commissions charged.

2. A listing of haulers, truckers, or delivery services, not the contractors, including
reasonable fees for delivery of said materials or supplies to be included on the
project.

A Letter of Intent (Form EEO-DEP-191) for each DBE the bidder intends to use on the
project. The Letter of Intent shall include, among other things, a reasonable description
of the work the certified DBE is proposing to perform and the prices the certified DBE
proposes to charge for the work. A Letter of Intent shall be jointly signed by the
certified DBE and the General Contractor who proposes to use them in the
performance of the Contract.

Each DBE must also sign and return the DBE Certification of United States
Citizenship form to verify that the firm is owned or controlled by a United States
citizen.

The SDO “DBE Certification” as prepared by each certified DBE.

A completed Request for Waiver form and backup documentation should the goals not
be achieved (See IV below).

REQUIREMENTS FOR MODIFICATION OR WAIVERS.

The bidder shall make every possible effort to meet the minimum requirements of certified
DBE participation. If the percentage of DBE participation submitted by the bidder on its
Schedule of Participation (EEO-DEP-190) does not meet the minimum requirements, the
bid may be rejected by the Awarding Authority and found not to be eligible for award of the
contract.
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In the event that the bidder is unable to meet the minimum requirements of DBE
participation, the bidder shall submit with his/her submittal required in Section III.
Requirement of Contract Award a Request for Waiver form (EEO-DEP-490). The Awarding
Authority shall review the waiver request to determine if the request should proceed. If
approved by the Awarding Authority, the Awarding Authority shall submit the waiver
request and supporting documentation, with a recommendation to MassDEP within five
days of receipt of the Request for Waiver. MassDEP in conjunction with the project
manager, Compliance Unit, will determine whether the waiver will be granted.

The waiver request shall include detailed information as specified below to establish that the
bidder has made a good faith effort to comply with the minimum requirements of DBE
participation specified in Part I. In addition, the bidder must show that such efforts were
undertaken well in advance of the time set for opening of bids to allow adequate response.
A waiver request shall include the following:

A. A detailed record of the effort made to contact and negotiate with the certified DBE,
including, but not limited to:

1. names, addresses and telephone numbers of all such companies contacted;

2. copies of written notices(s) which were sent to certified DBE potential
subcontractors, prior to bid opening;

3. adetailed statement as to why each subcontractor contacted (i) was not willing to
do the job or (ii) was not qualified to perform the work as solicited; and

4. in the case(s) where a negotiated price could not be reached the bidder should
detail what efforts were made to reach an agreement on a competitive price;

5. copies of advertisements, dated not less than ten (10) days prior to bid opening, as
appearing in general publications, trade-oriented publications, and applicable
minority/ women-focused media detailing the opportunities for participation.

B. MassDEP may require the bidder to produce such additional information as it deems
appropriate.

C. No later than fifteen (15) days after MassDEP receives all required information and
documentation, it shall make a decision in writing, whether the waiver is granted and
shall provide that determination to the bidder and Awarding Authority. If the waiver
request is denied, the facts upon which a denial is based will be set forth in writing. If
the waiver request is denied, the bid shall be rejected by the Awarding Authority, or
the contract will be determined ineligible for SRF funding.

If a Request for Waiver is denied by MassDEP and the bid is rejected by the Awarding
Authority, the Awarding Authority may then move to the second bidder on the project.
At the Awarding Authority’s discretion, it may collect a DBE package from the third
bidder on the project.
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V. DISADVANTAGED BUSINESS ENTERPRISES PARTICIPATION

A. Reporting Requirements

1.

The Contractor’s utilization of certified DBEs will be documented based upon
submittal of the LGU’s monthly Payment Requisitions as reported on Form-2000.
The Form-2000 form will show all certified DBEs performing work on the project
regardless of any billing activity for that month. For auditing and accounting
purposes, the Contractor periodically may be required to submit copies of
canceled checks verifying that payments have been made to the certified DBE as
listed on the schedule. The Contractor may also be required to submit current
schedules on utilization of all DBEs to indicate when their services will
commence and be billed for.

During the life of the Contract, the Contractor’s fulfillment of the percentage
requirements in Part I shall be determined with reference to the Contract price as
follows:

A. If the price in the Contract executed exceeds the base bid price (e.g.,
because an alternate was selected or because unit prices were used in
awarding the Contract), the Contractor shall submit for approval by
MassDEP a revised Schedule of Participation by certified DBEs satisfying
the percentage requirements and such other information concerning
additional DBE participation as may be requested by MassDEP.

B. If the Contract price increases after execution due to change orders or other
adjustments, MassDEP may require the Contractor to subcontract additional
work or to purchase additional goods and services from certified DBEs up to
the percentages stated in Part 1.

VI. COMPLIANCE

A. If the Schedule or any of the Letters of Intent are materially incomplete or not
submitted in a timely manner, the LGU may rescind its vote of award; treat the bid
informal as to substance and reject the bid. If the bid is incomplete in any other
respect than the Schedule the LGU with the approval of MassDEP may waive the
informalities upon satisfactory completion of the required information by the
Contractor and the certified DBE as applicable.

B. Ifthe LGU finds that the percentage of certified DBE participation submitted by the
contractor on its Schedule does not meet the percentage requirement in Part I, it shall
rescind its vote of award and find such contractor not to be eligible for award of the
contract.
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The Contractor shall not perform with its own organization, or subcontract to any
other primary or subcontractor any work designated for the named certified DBEs on
the schedule submitted by the Contractor under Part III without the approval of
MassDEP.

A Contractor’s compliance with the percentage requirement in Part I shall continue to
be determined by reference to the required percentage of the total contract price as
stated in Section I even though the total of actual contract payments may be greater or
less than the bid price.

If the Contractor for reasons beyond its control cannot comply with Part III in
accordance with the Schedule submitted under Part III, Section B, the contractor must
submit to MassDEP as soon as they are aware of the deficiency, the reason for its
inability to comply. Proposed revisions to the Schedule stating how the contractor
intends to meet its obligations under these conditions must be submitted within ten
(10) working days of notification.

If the Contractor is becomes aware by any means that that DBE is no longer certified,
the Contractor shall immediately notify MassDEP. The Contractor shall use good
faith efforts to retain a substitute certified DBE.

If a certified DBE listed by the bidder in its Schedule of M/WBE contractors fails to
obtain a performance or payment bond requested by the bidder, said failure shall not
entitle the bidder to avoid the requirements of Part III (A). After a bidder has been
awarded the contract, he shall not change the certified DBE listed in its Schedule at the
time of the award or make any other such substitutions without the written approval of
MassDEP.

VII.SANCTIONS

A.

If the Contractor does not comply with the terms of these Special Provisions, the
Awarding Authority may (1) suspend any payment for the work that should have been
performed by a certified DBE pursuant to the schedule, or (2) require specific
performance of the Contractor’s obligation by requiring the Contractor to subcontract
with a DBE for any contract or specialty item at the contract price established for that
item in the proposal submitted by the Contractor.

To the extent that the Contractor has not complied with the terms of these Special
Provisions, the Awarding Authority may retain in connection with Estimates and
Payments an amount determined by multiplying the bid price of this contract by the
percentage in Section I, less the amount paid to DBE’s for work performed under the
contract and any payments already suspended under VII A.

The Awarding Authority may suspend, terminate or cancel this contract, in whole or in
part, or may call upon the Contractor’s surety to perform all terms and conditions in
the contract, unless the contractor is able to demonstrate his compliance with the terms
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of these Special Provisions, and further deny to the Contractor, the right to participate
in any future contracts awarded by the Awarding Authority for a period of up to three
years.

In any proceeding involving the imposition of sanctions by the Awarding Authority,
no sanctions shall be imposed if the Awarding Authority finds that the contractor has
taken every possible measure to comply with these Special Provisions or that some
other justifiable reason exists for waiving these Special Provisions in whole or in part.

The contract shall provide such information as is necessary in the judgment of the
Awarding Authority to ascertain its compliance with the terms of these Special

Provisions.

A contractor shall have the right to request suspension of any sanctions imposed under
this section upon demonstrating that he is in compliance with these Special Provisions.
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DISADVANTAGED BUSINESS ENTERPRISE PARTICIPATION
MASSACHUSETTS DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF MUNICIPAL SERVICES

SCHEDULE OF PARTICIPATION FOR SRF CONSTRUCTION

Project Title: Project Location:

Disadvantaged Minority Business Enterprise Participation in the SRF Loan Work

Dollar Value of
Name & Address of D/MBE Nature of Participation Participation
1.
2.
3.
Total D/MBE Commitment: | $
Percentage D/MBE Participation = (Total D/MBE Commitment) / (Bid Price) = %

Disadvantaged Women Business Enterprise Participation in the SRF Loan Work

Dollar Value of
Name & Address of D/WBE Nature of Participation Participation
1.
2.
3.
Total D/WBE Commitment: | $
Percentage D/WBE Participation = (Total D/WBE Commitment) / ( Bid Price) = %

The Bidder agrees to furnish implementation reports as required by MassDEP to indicate the D/MBEs
and D/WBE(s) which it has used or intends to use. Breach of this commitment constitutes a
breach of the contract.

Name of Bidder:

Date: By:

Signature

NOTE: Participation of a DBE may be counted in only their certified category; the same dollar participation
cannot be used in computing the percentage of D/MBE participation and again of D/WBE participation.

EEO-DEP-190C
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LETTER OF INTENT FOR SRF CONSTRUCTION
This form is to be completed by the D/MBE and D/WBE and must be submitted by the Bidder no later

than close of business on the third business day after notification by the LGU. A separate form must be

completed for each D/MBE and D/WBE involved in the project.

Project Title: Project Location:
TO:

(Name of Bidder)
FROM:

(Please Indicate Status [ ] D/MBE or [ ] D/WBE)

° I/'we intend to perform work in connection with the above project as (check one):

[ 1] Anindividual [ 1 A partnership
[ 1 A corporation [ 1 A joint venture with:
[ ] Other (explain):

° It is understood that if you are awarded the contract, you intend to enter into an agreement to perform the
activity described below for the prices indicated.

DBE PARTICIPATION

Date of Project %
Description of Activity Commencement $ Amount Bid Price

$

° The undersigned certify that they will enter into a formal agreement upon execution of the contract for
the above referenced project.

BIDDER DBE
(Authorized Original Signature) Date (Authorized Original Signature) Date
ADDRESS: ADDRESS:
TELEPHONE #: TELEPHONE #:
FEIN: FEIN:
EMAIL ADDRESS: EMAIL ADDRESS:
ORIGINALS:

° Compliance Mgr. City/Town Project Location
° DEP Program Manager for DEP's AAO Director

* Attach a copy of current (within 2 years) DBE Certification
EEO-DEP-191C
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DBE CERTIFICATION OF UNITED STATES CITIZENSHIP

For the SRF program, under the EPA Disadvantage Business Enterprise (DBE) Rule, a DBE must be
owned or controlled by a socially and economically disadvantaged person that is also a citizen of the
United States (See 40 CFR 33.202). “Ownership” is defined at 13 CFR 124.105 and “control” is defined
at 13 CFR 124.106.

DBEs are certified for the SRF program through the Supplier Diversity Office using the federal
Department of Transportation (DOT) DBE rules. EPA allows the use of DBEs certified under the DOT
rules as long as they are also United States citizens. To ensure compliance with the EPA rule, MassDEP
must verify United States citizenship through the completion of the following form for each DBE used on
the project.

SRF Project Number

Contract Number

Contract Title

DBE Subcontractor

The undersigned, on behalf of the above named DBE subcontractor, hereby certifies that the DBE firm is
either owned or controlled by a person or persons that are citizens of the United States.

Printed Name and Title of DBE Signatory

DBE Signature

Date
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DISADVANTABED BUSINESS ENTERPRISE PROGRAM
DBE SUBCONTRACTOR PARTICIPATION FORM

The United States Environmental Protection Agency (EPA) requires that this form be provided to all subcontractors on
the project. At the option of the subcontractor, this form may be filled out and submitted directly to the EPA DBE
Coordinator.

NAME OF SUBCONTRACTOR PROJECT NAME
ADDRESS CONTRACT NO.
TELEPHONE NO. E-MAIL ADDRESS
PRIME CONTRACTOR NAME:

Please use the space below to report any concerns regarding the above EPA-funded project (e.g., reason for termination
by prime contractor, late payment, etc.).

CONTRACT | ITEM OF WORK OR DESCRIPTION OF SERVICES RECEIVED AMOUNT

ITEM NO. FROM THE PRIME CONTRACTOR SUBCONTRACTOR WAS
PAID BY PRIME
CONTRACTOR

Subcontractor Signature Title/Date

Equivalent to EPA form 6100-2
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REQUEST FOR WAIVER FOR SRF CONSTRUCTION

Upon exhausting all known sources and making every possible effort to meet the minimum requirements
for DBE participation, the Bidder may seek relief either partially or entirely from these requirements by
submitting a completed waiver package by the close of business on the third business day after
notification by the LGU. Failure to comply with this process shall be cause to reject the bid thereby
rendering the Bidder not eligible for award of the contract.

General Information

Project Title: Project Location:

Bid Opening (time/date)

Bidder:

Mailing Address:

Contact Person: Telephone No. () Ext.

Minimum Requirements

The bidder must demonstrate that good faith efforts were undertaken to comply with the percentage
goals as specified. The firm seeking relief must show that such efforts were taken appropriately in
advance of the time set for opening bid proposals to allow adequate time for response(s) by
submitting the following:

A. A detailed record of the effort made to contact and negotiate with disadvantaged minority
and/or woman owned businesses, including:

1. names, addresses, telephone numbers and contact dates of all such companies
contacted;

2. copies of written notice(s) which were sent to DBE potential subcontractors prior to
bid opening;

3. a detailed statement as to why each subcontractor contacted (i) was not willing to do

the job or (ii) was not qualified to perform the work as solicited; and

4. in the case(s) where a negotiated price could not be reached the bidder should detail
what efforts were made to reach an agreement on a competitive price.

5. copies of advertisements, dated not less than ten (10) days prior to bid opening, as
appearing in general publications, trade-oriented publications, and applicable
minority/women-focused media detailing the opportunities for participation;
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B. MassDEP may require the bidder to produce such additional information as it deems
appropriate.

C. No later than fifteen (15) days after submission of all required information and documentation,
MassDEP shall make a determination, in writing, whether the waiver request is granted and shall
provide that determination to the bidder and Awarding Authority. Ifthe waiver request is
denied, the facts upon which a denial is based will be set forth in writing.

CERTIFICATION

The undersigned herewith certifies that the above information and appropriate attachments are true and
accurate to the best of my knowledge and that I have been authorized to act on behalf of the bidder in
this matter.

(authorized original signature) DATE
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DISADVANTAGED BUSINESS ENTERPRISE PARTICIPATION
MASSACHUSETTS DEPARTMENT OF ENVIRONMENTAL PROTECTION

DIVISION OF MUNICIPAL SERVICES

STATE REVOLVING FUND LOAN PROGRAM — SCHEDULE OF SUBCONTRACTOR PARTICIPATION

Local Governmental Unit

Project Name

SRF Identification Number

General Contractor

Contract Value

The United States Environmental Protection Agency (EPA) requires that all SRF borrowers develop and maintain a list of all MBE/WBE and non MBE/WBE subcontractors on the project.

This form must be completed and returned to MassDEP within 90 days of award of the contract.

Subcontractor Point of Contact Mailing Address

Telephone
Number

E-Mail Address

MBE

WBE

DBE

Subcontract Value
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APPENDIX F

DEPARTMENT OF ENVIRONMENTAL PROTECTION
BUREAU OF WATER RESOURCES
DIVISION OF MUNICIPAL SERVICES POLICIES

The Division of Municipal Services (DMS) has established the following policies for all Division
financially-assisted projects.

POLICY MEMORANDUM NO. PM-1 EASEMENTS AND RIGHTS OF WAY

Prior to the approval of financial assistance for construction, the owner shall obtain and shall thereafter
retain, a fee simple or such estate or interest in the site of construction and rights of access as will assure
undisturbed use and possession for the purpose of construction and operation for the estimated life of the
project. The Division may refuse to approve financial assistance until it has received from the owner
sufficient assurances that such interests have been obtained. Unless the Division otherwise notifies the
owner, the certificate (under pains and penalties of perjury) of the owner’s legal representative shall
constitute such sufficient assurance.

Additional cost which result from interruptions of construction or extensions of contract
time caused by the owner’s failure to obtain the necessary interests in land shall be ineligible for
financial assistance, and all such additional costs shall be borne by the owner.

POLICY MEMORANDUM NO. PM-2 PERMITS

The owner shall be responsible for identifying and obtaining all federal, state, local and
railroad permits required by the nature and location of construction, including but not limited to
building construction permits and permits for street and highway cuts and openings, and all such
permits shall be listed in a separate permits section of the contract documents. To the extent
possible, such permits shall be obtained by the owner prior to the solicitation of bids for
construction, and copies of all permits so obtained shall be included in the said permits section. The
status of the application for each permit, including the permit conditions, and costs, not obtained
prior to the solicitation of bids shall also be indicated in the contract documents permits section.
The Division may refuse to approve financial assistance for construction unless and until it has
received from the owner sufficient assurances that all necessary permits have been or will be
obtained prior to the commencement of construction.
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Policy Memorandum No. PM-2 — Permits (Con’t)

The contractor shall be responsible for obtaining all permits required of his equipment, work
force, or particular operations (such as blasting) in the performance of the contract and not
otherwise specified in the two preceding paragraphs as to be obtained by the owner. These permit
fees shall be paid by the contractor.

The owner shall be responsible for the payment of all other permit fees required by the
construction.

The following permits shall not be eligible for financial participation by the Department of
Environmental Protection (DEP).

Permits and insurance for construction in railroads’ rights of way;

Building permits;

Permits for opening public streets and other public or municipal rights of way;
Permits for the use of explosives;

Permits for the disposal of waste materials;

Permits and fees for connecting to municipal utilities.

Permits required by extraordinary circumstances and not specifically excluded from
eligibility above may be eligible for DEP participation. For such permits to be so eligible, the
owner or his representative must notify the DEP project engineer in advance of obtaining such
permit and receive from the engineer specific agreement that such permit will be eligible for DEP
participation. Eligibility for such participation will not be made retroactively.

Additional costs which result from interruptions of construction or extensions of contract time
resulting from the owner’s or the contractor’s failure to obtain the necessary permits may be ineligible for
participation.

POLICY MEMORANDUM NO. PM-3 FIELD CONTROLS

The Owner shall be responsible for indicating on the contract drawings all easement limits and
all property and other control lines for locating the principal component parts of the work together
with those elevations and bench marks used in the design of the work, all hereinafter referred to as
"field controls". Where easement and property limits have not previously been established in the
field, the owner shall be responsible for establishment of such limits. From the information
provided by the Owner, unless otherwise specified, the Contractor shall develop and make all
layouts required for construction, such as slope stakes, batter boards, stakes for pipe locations and
other working points, lines, elevations and cut sheets.

Whenever he has reason to believe that an error exists or whenever he is otherwise unable to
locate the field controls, the contractor shall promptly notify the owner and the owner's engineer of
such error with appropriate documentation.
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POLICY MEMORANDUM NO. PM-4 RECORD DRAWINGS

The Owner shall be responsible for the preparation of all record drawings required by this
contract. This responsibility may be delegated to the Owner’s representative. The responsibility for
preparation of record drawings shall not be delegated or transferred to the contractor. They may use
the contractor’s and sub-contractor’s certified AS BUILT drawings along with their own marked up set
in the preparation of the Record Drawings.

Division approved contract drawings shall be revised upon completion of the contract to reflect
any changes made and/or final quantities, as appropriate.

POLICY MEMORANDUM NO. PM-5 PLAN SCALE

Unless otherwise approved in advance by the Division, the horizontal scale for construction
plans for non-structural facilities shall be 1” =40’. A larger horizontal scale shall be used where
appropriate to show sufficient detail to construct the project. The vertical scale for construction
plans for non-structural facilities shall be 1” =4’. Based on the best information available at the
time of their preparation, the location of underground utilities and support structures for overhead
utilities shall be shown on the plans.

Unless otherwise exempted in advance by the Division, construction plans shall be updated
whenever the date of the advertisement for bids for the construction of such facilities is more than
one year after the date of approval by the Division or EPA; and in the case of approval by both such
agencies, the later approval date shall be used in determining the need for update.

The consulting engineer shall receive adequate compensation for updating plans and
specifications, and such additional cost shall be eligible for assistance to the extent not otherwise
prohibited by USEPA and Division regulations and program guidance.

All revision, or review without need for revision, shall be noted and dated on the plans prior to
advertisement of the project for bid.

POLICY MEMORANDUM NO. PM-6 BORINGS LOGS

All soil borings shall be taken as close as practicable to the construction line, and the location of all
such borings shall be clearly indicated on the contract drawings. The plan view shall show the location and
boring number of each boring. The profile view shall show the location, elevation, and depth of each soil
boring, the location of each change in soil stratum, the groundwater level, and the average of blow counts at
each five foot interval. As a minimum, boring logs to be submitted with the plans and specifications shall
show the name of the company taking the borings, the soil classification, the number of blows per foot of
penetration, the groundwater elevation, and the date on which the borings were taken.

As part of the submission of plans and specification for approval, the owner’s representative
shall include written justification for the lesser frequency and depth of borings where their interval
is more than approximately 300’ or their depth is less than 50% below depth of pipe invert.
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POLICY MEMORANDUM NO. PM-7 BREAKDOWN OF BID ITEMS

The following items shall, where applicable, be listed separately in the bid documents.

1. Mobilization 4. Rock-Excavation
2. Pavement 5. Wood or steel sheeting left in place
a. Municipal
1. temporary 6. Excavation of unsuitable materials below grade.

il. permanent

7. Select and/or borrow material
b. State

1. temporary 8. Dewatering

il. permanent
9. Special Dewatering (coffer dam)

3. Concrete cradle or encasement
(to be identified where applicable)

Mobilization costs are the costs of initiating the contract, exclusive of the cost of materials.
Payment for mobilization shall be a lump sum at the price bid for this item in the proposal and shall
be payable when the contractor is operational on the site. For purposes of this policy, “operational”
shall mean the substantial commencement of work on site.

The lump sum price bid for mobilization shall not exceed five per centum (5%) of the total
amount of the bid.

POLICY MEMORANDUM NO. PM-8 PAVEMENT

All roads and trenches therein shall be refilled and repaved in accordance with specifications
provided by the owner in the contract documents. Please note that this policy may be excludable on
federally assisted projects where bid alternative items may be required (i.e. trench width vs. full
width pavement). You are advised to seek project specific clarification.

Loan eligibility shall be limited to the following:

A. Where the depth of the pipe invert is 0 to 8’, the maximum pavement widths which
shall be eligible for financial assistance are as follows:

Nominal Pipe Diameter Maximum Eligible Widths
Initial Pavement Permanent Trench
0_24” 63_6” 8,_6’7

Where the nominal pipe diameter is greater than 24” the maximum eligible width for initial
re-paving shall be the nominal diameter of the pipe plus four (4) feet, and for permanent trench re-
paving the maximum eligible width shall be the nominal pipe diameter plus six (6) feet.

B. For each additional four (4) feet (or fraction thereof) of pipe invert depth, add three
feet to the eligible width limits stated in paragraph A.
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Policy Memorandum No. PM-8 — Pavement (Con’t)

At the design phase of a project the owner has the option to elect either Initial Pavement
with Option I (Permanent Trench replacement) or Initial with Option II (curb to curb over initial)

Initial Pavement

Top of existing pavement

Initial bituminous concrete pavement

d*= depth of existing pavement to a maximum of 3 inches (see general notes #3)
w = maximum eligible Initial pavement width as described in paragraphs “A” & “B” on
page DEP-DMS-CG’s-P4.

OPTION 1 Permanent Trench Pavement

Top of existing pavement
Top course

Base course

w (permanent)

d*= depth of existing pavement trench to a maximum of 3 inches (see general notes #3)
w = maximum eligible permanent pavement width as described in paragraphs “A” & “B”.
equals initial width plus 2 feet and includes:

Cutting edges for the permanent trench

Removal of initial patch plus two feet of existing pavement
Fine grading/compacting gravel

Placement of Permanent Trench pavement in two courses.
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Policy Memorandum No. PM-8 — Pavement (Con’t)

OPTION II' Curb to Curb Pavement (overlay pavement for roadways up to 28 feet)

All roadway widening ineligible
114” overlay pavement up to 28 feet.
___Initial Pavement (left in place)

v
1
-

ER—— T
Y +«——ER
o Cw(initial) |
S EEEEE LT >
E.R.= edge of existing paved roadway
t = one and one half inch (1'4”) overlay of bituminous concrete pavement
GENERAL NOTES:

1. Repavement of settled areas and crown restoration within the trench limits shall be
the responsibility of the contractor.

2. Leveling outside the trench limits shall be the responsibility of the owner.

3. Sewer trench re-fill and pavement re-paving on public ways under the jurisdiction of
the Massachusetts Department of Public Works, the Metropolitan District
Commission, or other such agency shall be in accordance with permit(s) issued
therefore by that Department or Commission, as the case may be.

4. The Division will consider requests for increase in the participating pay limits
defined in paragraphs A and B, when such increases are, in the Division’s opinion,
reasonable. Such requests should be documented in writing and submitted to the
Division in a timely manner.

5. Projects which deviate from the above options are required to seek Division review

and approval.
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POLICY MEMORANDUM NO. PM-9 PIPE TESTING

Monthly payment estimates shall be prepared in accordance with contract documents. All pipe shall
be tested in accordance with the contract documents and sound engineering practice. If, after 60 days
following submission of a monthly payment estimate for pipe items, the pipe for which payment is requested
has not been successfully tested, the owner may withhold up to 10% of the amount requested for such pipe
items until the pipe has been so tested. However, in the case of a major (pipe diameter 24 inches or greater)
interceptor pipe installation, sums retained by the owner pursuant to this policy memorandum shall not
exceed two per centum (2%) of the costs of such pipe items.

POLICY MEMORANDUM NO. PM-10 CHANGE ORDERS

Executed change orders submitted to the Division for review and processing for financial
assistance must be prepared on the attached Change Order Forms (PM-10, Attachment 1, pages A-1 &
A-2) with a duplicate copy, calculation sheet(s) (PM-10, Attachment 2), and all other supporting
documentation necessary for evaluation. Failure to comply with these instructions will result in delays in
processing the change order and/or limited financial assistance.

M.G.L. c.44, s.31C requires that the auditor, accountant, or other municipal officer having
similar duties must certify that adequate funding in an amount sufficient to cover the total cost of
the change order has been made. Change orders will not be processed or approved until this
certification is made on the face of the Change Order Form (PM-10 Attachment 1).

Payment of Change Orders:

Payment of all change orders shall be in accordance with the relevant provisions of
Massachusetts General laws, Chapter 30, Section 39G for non-building construction and Section
39K for building construction.

Payment of change orders shall be made in accordance with one of the following three
methods:

A. Existing unit prices as set forth in the contract; or
B. Agreed upon lump sum or unit prices; or
C. Time and materials
A. Payment for work for which there is a unit price in the contract:

Where the contract contains a unit price for work and the Engineer orders a change for work
of the same kind as other work contained in the contract and is performed under similar
physical conditions, the contractor may accept full and final payment at the contract unit
price(s) for the acceptable quantities.
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Policy Memorandum No. PM-10 — Change Orders (Con’t)

B. Payment for work or materials for which no price is contained in the contract:

If the Engineer directs, the contractor shall submit promptly in writing to the Engineer and
offer to do the required work on a lump sum or unit price basis, as specified by the Engineer.
The stated price, either lump sum or unit price, shall be divided so as to show that it is the

sum of:

(1) The estimated cost of labor, plus

(2) Direct Labor Cost, plus

3) Material and Freight Costs, plus

(4) Equipment Costs, plus

(5) An amount not to exceed 20% of the sum of items (1) through (4) for overhead and
profit, plus (if applicable),

(6) In the case of work done by a subcontractor an amount not to exceed 7 2 %, for the
general contractor of the sum of items (1) through (4) for his overhead and profit,
less, if applicable,

(7) Credits for work deleted from the contract.

C. Payment for work on a time and materials basis:

Unless an agreed lump sum and/or unit price is obtained from above and is so stated in the
change price, the contractor shall accept as full payment for which no other agreement is
contained in contract, and amount equal to:

(1)
2)
3)
(4)
)

(6)

(7)

The estimated cost of Labor, plus

Direct Labor Cost, plus

Material and Freight Costs, plus

Equipment Costs, plus

An amount not to exceed 20% of the sum of items (1) through (4) for overhead and
profit, plus (if applicable),

In the case of work done by a subcontractor an amount not to exceed 7 %2 %, for the
general contractor of the sum of items (1) through (4) for his overhead and profit,
less, if applicable,

Credits for work deleted from the contract.

Explanation of items (1) through (7) as outlined in “B” and “C”:

(1)_Labor — Only those workers employed on the project who are doing the extra work, including the
foreman in charge, are allowable. General foremen, superintendents, or other supervisory
personnel are considered to be included in the overhead markup as provided in items (5) and/or
(6). Hourly labor rates in excess of those as listed in the contract wage rates (Federal or State,
whichever applies) require documentation. As a minimum, an explanation and the appropriate
copy of the certified payroll are required.
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Policy Memorandum No. PM-10 — Change Orders (Con’t)

(2) Direct Labor Costs - These costs are limited to those which are required in the contract
document. Coverage in excess of the contract provisions, secured by the
contractor/subcontractor(s) at his option, are ineligible for financial assistance. The following list
of typical direct labor charges is provided for your assistance and is in no way intended to be
complete or all encompassing:

e Workman’s Compensation
e Federal/State: Social Security Tax and Unemployment Tax;

o Health, Welfare and Pension Benefits; (this cost is included in the wage rates appearing
in the Mass. Wage Rates of the contract specifications)

e Liability Insurance: Bodily Injury;
Excess Umbrella;
Property damage;

Public Liability

° Blasters Insurance )

)
° Builders Risk Insurance )

) If applied to any required
° Experience Modification Insurance ) direct labor costs.

)
° Surcharges )

Following the Notice of Intent to Award, the Owner shall require the Low Bidder to submit the
percentage to be used for the Direct Labor Cost markup, along with the breakdown of how it is
calculated (this number shall be required and submitted to MassDEP before and Authorization to
Award is issued by DMS). This documented direct labor cost may be adjusted upon the
submission of new documentation which demonstrates both how and why it has changed.

(3) Material and Freight — Only those materials required as a result of the change order and
reasonable freight charges for delivery of same are allowable.
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Policy Memorandum No. PM-10 — Change Orders (Con’t)

(4) _Equipment — Only the equipment required as a result of the change order is allowable.
Equipment rental rates shall be governed by the current Nielson/Dataquest Rental Rate bluebook
for Construction Equipment (the “Bluebook™). In determining the rental rate the following shall
apply:

(a) For equipment already on the project — the monthly prorated rental rate by the hourly use
shall be applicable;

(b) For equipment not on the project the daily rate, the weekly rate, or monthly rate will
prevail, whichever will prove to be most cost effective. Small tools and manual
equipment are examples of costs not allowable under this item. These costs are
considered to be included in the overhead markup as provided in items (5) and/or (6)

(1 month (normal use) = 176 hours)

(5) & (6) Overhead and Profit — All other costs not previously mentioned are considered to be
included in this item, be it for the general contractor or subcontractor(s).

(7) Credits — Work deleted, material and equipment removed from the contractor, stored and/or
returned shall be credited to the cost of the change order, less costs.

The Contractor shall furnish itemized statements of the cost of the work ordered and shall
give the Engineer access to all accounts, bills and vouchers relating thereto; and unless the Contractor shall
furnish such itemized statements, and access to all accounts, bills and vouchers, he shall not be entitled to
payment for any items of extra work for which such information is sought by the Engineer. Deviations from
any of the above will be reviewed for financial assistance on a case-by-case basis.

The change order will be prepared in such manner as to clearly separate Eligible and Ineligible Costs.
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CHANGE ORDER FORM

PM-10 Attachment 1 Page 1 of 2
SRF Number
Public Entity
Contract Number
Change Order Number
Contract Amount (As Bid)

Net Change in Contract Price (this change order)

Total Adjusted Contract Price (including this and all other change orders) $

This change order extends the time to complete the work by calendar days.

The extended completion date is

This change order checked by

(Chief) Resident Engineer Date
This change order is requested by:
This change order is recommended by:
Consultant Engineer P.E. Number Date

The undersigned agree to the terms of the change order.

Contractor Date

Owner Date

Certification of Appropriation under M.G.L. c.44, §31C: Adequate funding in an amount sufficient to
cover the total cost of this change order is available.

By:

Certification Officer (Auditor, accountant, treasurer) Date

Do not write below: this space reserved for STATE AGENCY APPROVAL

DEP/DMS
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CHANGE ORDER FORM (Continued)

PM-10 Attachment 1 Page 2 of 2
Public Entity
SRF No: Contract No. Change Order No.
Contract Title:

Owner’s Name:

Owner’s Address:

Contractor’s Name:

Contractor’s Address:

Description of Change

Reason for Change
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PM-10 Attachment 2

CALCULATION SHEET
(1) Labor
Foreman 10 hrs @ $10.00/hr. $ 100.00
Engineer 10 hrs @ 8.50/hr 85.00
Operator 10 hrs @ 9.50/hr 95.00
Laborers 24 hrs @  7.00/hr 168.00
$448.00
(2) Direct Labor Cost (use the agreed upon Direct Labor Cost)
(30)% of $448
* (Used for example purposes only) 134.00
3) Materials & Freight
150 L.f. of 12” pipe @ $2.00/1.f. § 300.00
15 v.f. precast SMH 1,700.00
Freight (slip # Enclosed) 25.00
2,025.00
4) Equipment
1 Backhoe 10 hrs @ $80.00/hr $  800.00
1 Truck-crane 10 hrs @ $100.00/hr 1,000.00
1,800.00
Total (Items 1 through 4) 4,407.00
(5) 20% markup for Overhead, Profit
20% of $4,407 881.00
(6) 7 2% markup for general contractor (if subcontractor is involved)
7 2% of $4,407 331.00
(7) Credits (deductibles) - 323.00
Total Cost $ 5,296.00
Reminder: Provide support documentation as necessary i.e. vouchers, correspondence,

Calculation, photographs, reports .............
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POLICY MEMORANDUM NO. PM-11 UTILITY RELOCATION

The construction of treatment facilities, sewers, pumping stations, force mains and appurtenant work
can cause the relocation of utilities. Costly relocation can sometimes be minimized by early communication
and cooperation of the representatives of the municipality (owner) and the utilities.

Every possible effort should be made by the owner and each utility to establish the location of existing
utilities in the vicinity of the proposed construction. The owner or its consulting engineer should make every
reasonable effort to design the proposed construction so that relocation of existing utilities is minimized
whenever possible. If the proposed construction is in an area of many existing utilities or in an otherwise
critical area, the utilities are encouraged to mark the location of their existing utilities at the site during the
design phase of the project.

During the design phase of the project, the municipality should provide timely notice to all utilities
known or thought to have facilities in or proximate to the site of such future construction.

POLICY MEMORANDUM NO. PM-12 REFUNDABLE DEPOSITS FOR
PLANS AND SPECIFICATIONS

For each set of project plans and specifications provided, the owner may require a deposit in form of
cash or other appropriate security, in an amount sufficient to cover the costs of production of such plans and
specifications.

Upon return of the plans and specifications to the owner within a reasonable time and in good
condition, such deposit shall be refunded.

Actual mailing costs, if any, shall be borne by the party requesting such plans and specifications.

POLICY MEMORANDUM NO. PM-13 BID OPENING PROCEDURES

As a minimum, bid documents shall be reviewed/inspected for conformance to the following bid
opening procedure in the order presented below. Failure to comply with any of these steps shall render the
bid non-responsive and upon determination of such non-responsiveness, such bid shall be rejected
immediately, set aside, and shall receive no further consideration.

Bid Opening Procedure

Step #1.  Timeliness — The bid must be filed at the place and within the time specified therefore in the
invitation to bid, and no bid shall be accepted after such time. The time at which a bid is filed
should be time/date stamped or otherwise prominently noted on the bid;
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Policy Memorandum No. PM-13 — Bid Opening Procedures (Con’t)

Step #2.

Step #3.

Step #4.

Step #5.

Bid Security — Properly executed bid security, in the amount and terms specified in the invitation
to bid (equal to 5% of Base Bid or Highest Possible Amount considering all alternatives) shall be
placed in a seal envelope and attached to the outside of the envelope containing the bid at the time
of its submission;

A. Bid Bond

The Bid bond must be dated On or Before the Bid Date:
Issued by a Bonding Company Licensed in Massachusetts;
Accompanied by a Current Power of Attorney;

Signed by Surety;

B. Check

The Check must be a Certified, Cashiers or Bank Treasurer’s;
Dated On or Before the Bid Date;

Bid Signature — The bid and all accompanying documents so required shall be signed by the
bidder or its authorized representative before submission;

Addenda — All addenda shall be sent certified mail, return receipt requested, by the owner to all
individuals and organizations which have received plans and specifications and shall be mailed not
later than five days prior to the date established for submission of bids. All bidders shall include
with their bids written acknowledgement of receipt of all addenda, which acknowledgement may
be on a form provided therefore by the owner.

Alternates — Any Alternates shall be acknowledged.

Written Dollar Amounts — The total dollar amount of each bid shall be read, and the three lowest
bids shall be selected for further consideration. The remaining bids shall then be set aside. The
three apparent low bids shall be read to determine whether the unit price for each line item of
each bid has been written therein in words. If it has not, such bid shall be rejected and shall
receive no further consideration. Bid amounts shall be consistent (words vs. numbers) and if
words and numbers differ, the words govern. This procedure shall then be repeated with the
next apparent low bid until three are acceptable which have all the unit prices written in words, at
which time the lowest bid shall be announced as the apparent low bidder, and the bid opening
procedure shall be closed.

The Division recommends that this policy memorandum be included in all contract specifications
and that the owner’s evaluator(s) use the attached form (PM-13 Attachment 1) for bid opening procedures.

The Contractor’s Bid Opening Checklist also attached hereto, is for use by each contractor to
assure that his bid conforms with this policy memorandum. It is recommended that the checklist (PM-13
Attachment 2) be included in information for bidders, or at the end of the bid proposal, or in some other
prominent part of the bid specifications

DEP-DMS-PM Page 15 of 21

DEP-DMS-F Page 15 of 24




PM-13 Attachment 1
FORM FOR BID OPENING PROCEDURES

(to be completed by the owner’s evaluator(s))

CONTRACT NO.: DATE:

CONTRACT NAME: BID OPENING TIME:

All non-responsive bids shall be rejected forthwith by the awarding authority upon determination of such bids’ non-responsiveness at the time bids are opened and
read. Failure to comply with any one of the requirements shall render the bid non-responsive, and upon determination of such non-responsiveness such bid shall be
rejected and receive no further consideration.

A = Acceptable N-R = Non-Responsive (explain reasons on supplemental sheet & attach)
BIDDER 1. TIMELINESS | 2. BID SECURITY 3. SIGNATURE 4AL?EDI]{)I]\EIE]]?II\A/ES 5. g(}){IIJ{]/;%N ?C(?ll;dgfé%l\{\%a)
AMOUNTS
1 YES NO
2 YES NO
3 YES NO
4 YES NO
5 YES NO
6 YES NO
7 YES NO
8 YES NO
9 YES NO
10 YES NO
11 YES NO
12 YES NO
Evaluator(s)
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PM-13 Attachment 2
BID OPENING PROCEDURES

CONTRACTORS CHECKLIST

CONTRACT NO.: BIDDER: DATE:

All non-responsive bids shall be rejected forthwith by the awarding authority upon determination of such bids’ non-responsiveness at the
time bids are opened and read. Failure to comply with one or more of the following requirements shall render the bid non-responsive,
and upon determination of such non-responsiveness such bid shall be rejected and receive no further consideration.

ITEM REQUIREMENTS COMPLIANCE (CIRCLE 1) REASONS FOR REJECTION

1. Timeliness Bid filed w/in time specified Yes No; Rejected

2. Bid Security Apprqp riate .and properly Exccuted Yes No; Rejected
security w/bid.

3. Signature Bid signed l?y authorized Yes No; Rejected
Representative

4. Addenda All addenda .acknowledge Yes No; Rejected
Any alternative

5 Dollar Dollar amount in words

Amount Specified for each line item Yes No; Rejected

in bid
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POLICY MEMORANDUM NO. PM-14 PAYMENT FOR ROCK EXCAVATION

There shall be in the contract documents a separate pay item for rock excavation. For such purposes, “rock” shall
mean igneous, sedimentary, metamorphic, and conglomerate rock, which for excavation must be drilled, blasted,

broken, or ripped by power tools. Boulders and concrete structures one cubic yard or greater, however removed,

are included within this definition of rock for payment purposes. At the option of the owner or his representative
a separate pay item for boulders, concrete structures, or concrete road base may be used.

Depth From Ground Surface Pay Width
To Invert Pipe (Nominal Pipe Diameter)
* 0-12’ 0-24” Over 24”
* QOver 127 —20° 5°0” D+3°0”
7’0” D+5’

Engineer’s plans and specifications shall establish pay limits below pipe and structures.
e See PM-14 Attachment 1 (typical cross section)

Payment width for depths over twenty feet (20”) shall be determined on a case-by-case
basis consistent with the foregoing chart.

The pay limit for rock removal outside proposed manholes shall commence one foot (1”) outside the widest
dimension of the structure of shall be the maximum connecting trench width, whichever is greater.

Payment depth for rock which is encountered in a trench shall be no less than three feet (3°) when removal
can be accomplished only by drilling and blasting or by use of jack (air or hydraulic) hammers.

Payment for rock removed, using the same or equal equipment as utilized for normal trench excavation,
shall be limited to the actual depth removed within the limits established by the contract documents.

Boulders encountered within the pay limits of excavation, whose volume is one cubic yard or greater, part
of which extends outside said limits shall be paid in accordance with the actual volume excavated.

DEP-DMS-PM Page 18 of 21

DEP-DMS-F Page 18 of 24




CG-14 ROCK EXCAVATION

OLD GROUND
SURFACE

LIMIT (w}

T
D=0-24" - WaSFT
D >24" | WeDs3FT.

TOP OF ROCK
SURFACE

DEPTH 0-12 FT.
(GROUND SURFACE
TO PIPE INVERT}

e

TOP OF ROCK PAY LIMIT
AS DETERMINED BY ROCK
PROFILE. (MIN. PAYMENT
DEPTH-3FT.) D=NOMINAL PIPE

DIAMETER

BOTTOM PAY LIMIT AS
~ ESTASB LISHED Y ENGINEER

FOR DEPTH 0 To 2 FEET

|

TCP OF ROCK PAY WIOTH
LIMIT  {w)

0*024 ‘W= TFT
D >24" | W3Ds5FT,

OLD GROUND

] i " SURFACE

DEPTH OVER 12FT.
— {GROUND SURFACE

TOP OF ROCK PAY LT “TO PIPE INVERT)

AS DETERM INED 8Y ROCX
PROFILE, (MIN. PAYMENT

DEPTH-13FT) % .
D:NOMINAL PIPE
DIAMETER
DEP/DMS ;
CG-14
Attachment #1

BOTTOM PAY LIMIT AS
ESTABLISHED BY ENGINEER

FOR DEPTH OVER 12 FEET AND UP TO 20 FEET
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POLICY MEMORANDUM NO. PM-15 TRAFFIC POLICE

The reasonable costs for police details required for traffic control on a construction project which receives
financial assistance shall be considered as an eligible administrative cost. A police detail item shall not be
included as a bid item in the contract documents.

“Police” as used in this memorandum includes local, county, capital, state, regular and auxiliary police.

Owner’s Responsibility

It shall be the owner’s responsibility to submit in writing the hourly rate of pay to be established for
detailed traffic police and each change in rate during the course of the project. It is the owner’s responsibility to
arrange, document and pay for such police details. The owner or its representative shall meet with the police
chief or other officer in charge of police detail duty to review contract needs. The owner shall maintain a daily
record of the following:

Officer’s name

. Hours worked
Location of assignment
. Hourly rate

fao o

POLICY MEMORANDUM NO. PM-16 DOCUMENTATION REQUIRED TO
SUBSTANTIATE CONTRACT QUANITITES

Unit Documentation required

Acres (A) Location, station, offset and calculations.
Location = Street right-of-way, etc;
Station = Point on Baseline;
Offset = Distance left or right of Baseline

Cubic Yard (C.Y.) Location, stations, widths, depths, calculations and
Cross sections as necessary

Each (Ea.) Location, station, and offset.

Gallon (Gal.) Location, stations, calculations (if appropriate) and delivery slips.
Hour (Hr.) Hours and location.

Linear Feet (L.F.) Location, stations, and offsets.

Month (Mo.) Location, period of time and calculations if applicable.
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1000 Foot Board Measure

(MFBM) Location, stations, offset, elevations, grade, and calculations.

Attach invoices where applicable.

Pound (Lb.) Locations, stations, and calculations (if applicable). Attach
Delivery weight slips.

Square Feet (S.F.) Locations, stations and calculations

Square Yard (S.Y.) Locations, stations and calculations

Ton Locations, stations and calculations (if applicable). Attach

Delivery weight slips.

Vertical Feet (V.F.) Locations, stations, elevations, and offsets.

Note:

1. All of the above, that apply must be submitted with a final payment request or change order as applicable.

2. Where in place measurement is not possible or practical, delivery slips may be used to substantiate quantities.

3. Change orders — See PM-10 in which some of the above may be applicable in justifying materials, equipment
and labor.

4. When necessary, itemized quantities must be separated into eligible and non-eligible units with separate
calculations to justify eligible costs.

5. Overruns and underruns of any specific item shall be explained with an appropriate sentence or paragraph.

6. On all quantities, units of payment shall be maintained at the project site and shall be updated daily so that
upon field inspection by the C.O.E., EPA or DMS, the quantities paid to date can be substantiated.

7. In the case of unforeseen conditions, photos should be submitted with the applicable item in addition to the
recommended documentation.

8. Documentation of units of payment shall be clearly legible and cross referenced to the applicable sheets of the
record drawings.

9. For record drawings policy, please see PM-4.

DMS Policies 1 through 16 Approved By:

Steven J. McCurdy
Division of Municipal Services
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DWS POLICY 88-02
DEPARTMENT OF ENVIRONMENTAL PROTECTION
POLICY FOR REVIEW OF SEWER LINE/WATER SUPPLY PROTECTION

The Department of Environmental Protection seeks to protect existing and potential water supplies from the
potentially negative effects of leaking sewer lines through the adoption of a Department policy on this subject.
The following restrictions will apply to new sewer construction statewide:

Gravel Packed Wells

~ Within the 400 foot radius protective distance around gravel packed wells, all sewer lines and
appurtenances are prohibited, unless they are necessary to eliminate existing and/or potential
sources of pollution to the well.

Tubular Wells
~ Within the 250 foot radius protective distance around tubular wells, all sewer lines and appurtenances
are prohibited, unless they are necessary to eliminate existing and/or potential sources of pollution to

the well.

Gravel Packed and Tubular Wells

~  Within a minimum radius of 2,640 feet or unless otherwise documented by an appropriate study
specifically defining the area of influence and approved by the Division of Water Supply, all sewer
lines and appurtenances will be designed and constructed for maximum water tightness.

o Force Mains or Pressure Sewers: shall be tested at 150% above maximum operating pressure or 150
p.s.i. whichever is greater. Testing shall conform to the requirements of the American Water works
Association (AWWA) standard ¢ 600.

o Gravity Sewers: shall be tested by approved methods which will achieve test results for infiltration or
exfiltration of less than 100 gallons/inch diameter/mile/24 hours.

o Manholes: shall be installed with watertight covers with locking or bolted and gasketed assembles.
Testing for infiltration/exfiltration shall conform to the same standards as the maximum allowed for
pipes in the manhole as required for gravity sewers, indicated above.

o Satisfactory test results for Force Mains, Manholes and Gravity Sewers shall be performed prior to the
expiration of the contractor’s one year guarantee period.

o All pumping stations within this zone shall have standby power high water alarms telemetered to an
appropriated location that is manned at all times. An emergency contingency plan must be developed
by the owner and approved by the BWR.

o A minimum of Class B bedding as defined by WPCF-MOP9 must be used for all piping.

o Service connections (laterals and house connections) shall be rigidly inspected by the appropriate
municipal official. Certified inspection reports shall be submitted to the BWR.

DEP-DWS-PM Page 1 of 3

DEP-DMS-F Page 22 of 24




Bedrock Wells

The above requirements are the same for bedrock wells, with the Department reserving
the right to require more stringent controls on a case-by-case basis.

Surface Water Supplies

~ Within 100 feet of all surface water supplies and tributaries all sewer lines and appurtenances are
prohibited except as required to cross tributaries or to eliminate existing or potential pollution to the
water supply. In the latter case, watertight construction methods shall be use.

~ Tributary stream crossings shall employ watertight construction methods of sewer lines and manholes.
Watertight construction must extend 100 feet to either side of the stream.

~ Within 1,000 feet of surface water supplies and tributaries, all pumping stations shall have standby
power and high water alarms telemetered to an appropriate location that is manned at all times. An
emergency contingency plan must be developed by the owner of the wastewater treatment facility and
submitted to the BWR for approval.

~ Beyond 1,000 feet and within the watershed of surface water supplies the Department may in specific
circumstances after review, require additional controls.

Potential Public Water Supplies

The above requirements also apply to potential public water supplies.

Baseline Date Requirements

Two (2) copies of an appropriately scaled map(s) shall be submitted to the Department which details the
proposed sewers and/or appurtenances and also includes the following:

(1) the location of all nearby existing or potential surface water supplies, tributaries thereto, and watershed
boundaries;

(2) the location of existing and potential public and municipal potable groundwater supply wells.
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The Department reserves the right to impose more restrictive measures than those contained in
this policy as deemed appropriate.

Definitions

o Appurtenances — all attachments to sewer lines necessary for the transport and operation and maintenance of
sewer lines, including manholes, pumping station, siphons, etc.

o Area of influence — that area of an aquifer which contributes water to a well under the most severe recharge
and pumping condition that can be realistically anticipated (i.e. pumping at the safe yield of the well for 180
days without any natural recharge occurring). It is bounded by the groundwater divides which result from
pumping the well and by the contact of the edge of the aquifer with less permeable materials such as till and
bedrock. At some locations, streams and lakes may form recharge boundaries.

o Potential public water supply — areas designated by communities for water supply purposes where land has
been set aside and Department approved pump tests conducted and surface water supplies as defined below.

o Surface Water Supply — Waters classified as Class A by the DWPC.
o Public Water Supply Systems — as defined in 310 CMR 22.02 (DEP Drinking Water Regulations).
o Class B Bedding — as defined in WPCF Manual of Practice No. 9.

APPROVED: (Signature on File)

12 in.—
-2

Carefully

Carefully compacted
compacted backfill

backfili Compacted
] ) ranular
2 Be min fnaterial

06 B,
Shaped bottom with tamped backfili, Compacted granular bedding,
load factor 1.9 load factor 1.9

Class B---First-Class Bedding — Class B bedding may be achieved by either of two construction methods:

a. Shaped Bottom with Tamped Backfill. The bottom of the trench excavation shall be shaped to
conform to a cylindrical surface with a radius at least 2 in. (5 cm) greater than the radius to the outside
of the pipe and with a width sufficient to allow six-tenths of the width of the pipe barrel to be bedded
in fine granular fill placed in the shaped excavation. Carefully compacted backfill shall be placed at
the sides of the pipe to a thickness of at least 12 in. (30 cm) above the top of the pipe. Shaped trench
bottoms are difficult to achieve under current construction conditions.

b. Compacted Granular Bedding with Tamped Backfill. The pipe shall be bedded in compacted granular
material placed on a flat trench bottom. The granular bedding shall have a minimum thickness of one-
fourth the outside pipe diameter and shall extend halfway up the pipe barrel at the sides. The
remainder of the side fills and a minimum depth of 12 in. (30 cm) over the top of the pipe shall be
filled with carefully compacted material.
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APPENDIX G
Davis Bacon Act Requirements

All construction projects are subject to the Davis Bacon wage rate requirements and must include
the appropriate sections of the following document in its entirety in the contract documents.

The vast majority of SRF projects will be bid by Governmental Entities (i.e., Cities, Towns,
Authorities, Water Districts, Wastewater Districts). These projects must include the following
language in construction contracts:

1.3. Contract and Subcontract Provisions
1.4. Contract Provisions for Contracts in Excess of $100,000 (if applicable)
1.5. Compliance Verification

This language may be found on pages DB-3-DB-11.

In certain cases, SRF projects may be bid by non-Governmental Entities (i.e., private water
companies, private PWSs, etc.). These projects must include the following language in
construction contracts:

11.3. Contract and Subcontract Provisions
11.4. Contract Provisions for Contracts in Excess of $100,000 (if applicable)
11.5. Compliance Verification

This language my be found on pages DB-11-DB-21

Preamble

With respect to the Clean Water and Safe Drinking Water State revolving Funds, EPA provides
capitalization grants to each State which in turn provides subgrants or loans to eligible entities
within the State. Typically, the subrecipients are municipal or other local governmental entities that
manage the funds. For these types of recipients, the provisions set forth under Roman

Numeral I, below, shall apply. Although EPA and the State remain responsible for ensuring
subrecipients’ compliance with the wage rate requirements set forth herein, those subrecipients shall
have the primary responsibility to maintain payroll records as described in Section 3(ii)(A), below
and for compliance as described in Section I-5.

Occasionally, the subrecipient may be a private for profit or not for profit entity. For these types of
recipients, the provisions set forth in Roman Numeral II, below, shall apply. Although EPA and the
State remain responsible for ensuring subrecipients’ compliance with the wage rate requirements set
forth herein, those subrecipients shall have the primary responsibility to maintain payroll records as
described in Section I1-3(ii)(A), below and for compliance as described in Section II-5.

Requirements For Subrecipients That Are Governmental Entities:

The following terms and conditions specify how recipients will assist EPA in meeting its Davis-
Bacon (DB) responsibilities when DB applies to EPA awards of financial assistance with
respect to State recipients and subrecipients that are governmental entities. If a subrecipient has
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questions regarding when DB applies, obtaining the correct DB wage determinations, DB
provisions, or compliance monitoring, it may contact the State recipient. If a State recipient
needs guidance, the recipient may contact Valerie Marshall at EPA Region 1 (617-918-1674)
for guidance. The recipient or subrecipient may also obtain additional guidance from DOL’s
web site at https://www.dol.gov/whd/govcontracts/dbra.htm

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.

DB prevailing wage requirements apply to the construction, alteration, and repair of
treatment works carried out in whole or in part with assistance made available by a State
water pollution control revolving fund and to any construction project carried out in whole or
in part by assistance made available by a drinking water treatment revolving loan fund. If a
subrecipient encounters a unique situation at a site that presents uncertainties regarding DB
applicability, the subrecipient must discuss the situation with the recipient State before
authorizing work on that site.

2. Obtaining Wage Determinations.

(a) Subrecipients shall obtain the wage determination for the locality in which a covered
activity subject to DB will take place prior to issuing requests for bids, proposals, quotes or
other methods for soliciting contracts (solicitation) for activities subject to DB. These wage
determinations shall be incorporated into solicitations and any subsequent contracts. Prime
contracts must contain a provision requiring that subcontractors follow the wage
determination incorporated into the prime contract.

(1) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov
weekly to ensure that the wage determination contained in the solicitation remains current.
The subrecipients shall amend the solicitation if DOL issues a modification more than 10
days prior to the closing date (i.e. bid opening) for the solicitation. If DOL modifies or
supersedes the applicable wage determination less than 10 days prior to the closing date,
the subrecipients may request a finding from the State recipient that there is not a
reasonable time to notify interested contractors of the modification of the wage
determination. The State recipient will provide a report of its findings to the subrecipient.

(ii) If the subrecipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the request of
the subrecipient, obtains an extension of the 90 day period from DOL pursuant to 29
CFR 1.6(¢)(3)(iv). The subrecipient shall monitor www.wdol.gov on a weekly basis if it
does not award the contract within 90 days of closure of the solicitation to ensure that
wage determinations contained in the solicitation remain current.

(b) If the subrecipient carries out activity subject to DB by issuing a task order, work
assignment or similar instrument to an existing contractor (ordering instrument) rather than
by publishing a solicitation, the subrecipient shall insert the appropriate DOL wage
determination from www.wdol.gov into the ordering instrument.
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(c) Subrecipients shall review all subcontracts subject to DB entered into by prime
contractors to verify that the prime contractor has required its subcontractors to include the
applicable wage determinations.

(d) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to
a subrecipient’s contract after the award of a contract or the issuance of an ordering
instrument if DOL determines that the subrecipient has failed to incorporate a wage
determination or has used a wage determination that clearly does not apply to the contract or
ordering instrument. If this occurs, the subrecipient shall either terminate the contract or
ordering instrument and issue a revised solicitation or ordering instrument or incorporate
DOL’s wage determination retroactive to the beginning of the contract or ordering instrument
by change order. The subrecipient’s contractor must be compensated for any increases in
wages resulting from the use of DOL’s revised wage determination.

3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in
excess of $2,000 which is entered into for the actual construction, alteration and/or repair,
including painting and decorating, of a treatment work under the CWSRF or a construction
project under the DWSRF financed in whole or in part from Federal funds or in accordance
with guarantees of a Federal agency or financed from funds obtained by pledge of any
contract of a Federal agency to make a loan, grant or annual contribution (except where a
different meaning is expressly indicated), and which is subject to the labor standards
provisions of any of the acts listed in § 5.1 or the FY 2012 Appropriations Act, the following
clauses:

(1) Minimum wages.

(1) All laborers and mechanics employed or working upon the site of the work will be paid
unconditionally and not less often than once a week, and without subsequent deduction or
rebate on any account (except such payroll deductions as are permitted by regulations
issued by the Secretary of Labor under the Copeland Act (29 CFR part 3)), the full amount
of wages and bona fide fringe benefits (or cash equivalents thereof) due at time of
payment computed at rates not less than those contained in the wage determination of the
Secretary of Labor which is attached hereto and made a part hereof, regardless of any
contractual relationship which may be alleged to exist between the contractor and such
laborers and mechanics.

Contributions made or costs reasonably anticipated for bona fide fringe benefits under
section 1(b)(2) of the Davis-Bacon Act on behalf of laborers or mechanics are considered
wages paid to such laborers or mechanics, subject to the provisions of paragraph (a)(1)(iv)
of this section; also, regular contributions made or costs incurred for more than a weekly
period (but not less often than quarterly) under plans, funds, or programs which cover the
particular weekly period, are deemed to be constructively made or incurred during such
weekly period. Such laborers and mechanics shall be paid the appropriate wage rate and
fringe benefits on the wage determination for the classification of work actually
performed, without regard to skill, except as provided in §5.5(a)(4). Laborers or mechanics
performing work in more than one classification may be compensated at the rate specified
for each classification for the time actually worked therein:
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Provided, that the employer's payroll records accurately set forth the time spent in each
classification in which work is performed. The wage determination (including any
additional classification and wage rates conformed under paragraph (a)(1)(ii) of this
section) and the Davis-Bacon poster (WH-1321) shall be posted at all times by the
contractor and its subcontractors at the site of the work in a prominent and accessible place
where it can be easily seen by the workers. Subrecipients may obtain wage determinations
from the U.S. Department of Labor’s web site, www.dol.gov.

(i1)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which
is to be employed under the contract shall be classified in conformance with the wage
determination. The State award official shall approve a request for an additional
classification and wage rate and fringe benefits therefore only when the following
criteria have been met:

(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a reasonable
relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and the subrecipient(s) agree on the
classification and wage rate (including the amount designated for fringe benefits where
appropriate), documentation of the action taken and the request, including the local
wage determination shall be sent by the subrecipient (s) to the State award official. The
State award official will transmit the request, to the Administrator of the Wage and
Hour Division, Employment Standards Administration, U.S. Department of Labor,
Washington, DC 20210 and to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will approve, modify, or disapprove
every additional classification request within 30 days of receipt and so advise the State
award official or will notify the State award official within the 30-day period that
additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the subrecipient(s) do not agree on the
proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the award official shall refer the request and the local
wage determination, including the views of all interested parties and the
recommendation of the State award official, to the Administrator for determination.
The request shall be sent to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will issue a determination within 30
days of receipt of the request and so advise the contracting officer or will notify the
contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant
to paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers
performing work in the classification under this contract from the first day on which
work is performed in the classification.
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(ii1) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the contractor
shall either pay the benefit as stated in the wage determination or shall pay another bona
fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount of any
costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program, Provided, That the

Secretary of Labor has found, upon the written request of the contractor, that the
applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account assets for the meeting of
obligations under the plan or program.

(2) Withholding. The subrecipient(s), shall upon written request of the EPA Award Official or
an authorized representative of the Department of Labor, withhold or cause to be withheld
from the contractor under this contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so much of the accrued payments
or advances as may be considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full
amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of
the work, all or part of the wages required by the contract, the (Agency) may, after written
notice to the contractor, sponsor, applicant, or owner, take such action as may be necessary
to cause the suspension of any further payment, advance, or guarantee of funds until such
violations have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the contractor during
the course of the work and preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records shall contain the name, address,
and social security number of each such worker, his or her correct classification, hourly rates
of wages paid (including rates of contributions or costs anticipated for bona fide fringe
benefits or cash equivalents thereof of the types described in section 1(b)(2)(B) of the Davis-
Bacon Act), daily and weekly number of hours worked, deductions made and actual wages
paid. Whenever the Secretary of Labor has found under 29 CFR 5.5(a)(1)(iv) that the wages
of any laborer or mechanic include the amount of any costs reasonably anticipated in
providing benefits under a plan or program described in section 1(b)(2)(B) of the Davis-
Bacon Act, the contractor shall maintain records which show that the commitment to
provide such benefits is enforceable, that the plan or program is financially responsible, and
that the plan or program has been communicated in writing to the laborers or mechanics
affected, and records which show the costs anticipated or the actual cost incurred in
providing such benefits. Contractors employing apprentices or trainees under approved
programs shall maintain written evidence of the registration of apprenticeship programs and
certification of trainee programs, the registration of the apprentices and trainees, and the
ratios and wage rates prescribed in the applicable programs.
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(i1)(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the
sub-grant or loan from the State capitalization grant recipient. Such documentation shall
be available on request of the State recipient or EPA. As to each payroll copy received,
the subrecipient shall provide written confirmation in a form satisfactory to the State
indicating whether or not the project is in compliance with the requirements of 29 CFR
5.5(a)(1) based on the most recent payroll copies for the specified week. The payrolls
shall set out accurately and completely all of the information required to be maintained
under 29 CFR 5.5(a)(3)(i), except that full social security numbers and home addresses
shall not be included on the weekly payrolls. Instead the payrolls shall only need to
include an individually identifying number for each employee (e.g., the last four digits of
the employee's social security number). The required weekly payroll information may be
submitted in any form desired. Optional Form WH-347 is available for this purpose from
the Wage and Hour Division Web site at
https://www.dol.gov/whd/forms/wh347.pdf or its successor site. The prime contractor is
responsible for the submission of copies of payrolls by all subcontractors. Contractors
and subcontractors shall maintain the full social security number and current address of
each covered worker, and shall provide them upon request to the subrecipient(s) for
transmission to the State or EPA if requested by EPA , the State, the contractor, or the
Wage and Hour Division of the Department of Labor for purposes of an investigation or
audit of compliance with prevailing wage requirements. It is not a violation of this
section for a prime contractor to require a subcontractor to provide addresses and social
security numbers to the prime contractor for its own records, without weekly submission
to the subrecipient(s).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,” signed
by the contractor or subcontractor or his or her agent who pays or supervises the payment
of the persons employed under the contract and shall certify the following:

(1) That the payroll for the payroll period contains the information required to be
provided under § 5.5 (a)(3)(i1) of Regulations, 29 CFR part 5, the appropriate
information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part 5,
and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions have
been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage
rates and fringe benefits or cash equivalents for the classification of work performed,
as specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse

side of Optional Form WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section.
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(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section
231 of title 31 of the United States Code.

(ii1) The contractor or subcontractor shall make the records required under paragraph
(a)(3)(1) of this section available for inspection, copying, or transcription by authorized
representatives of the State, EPA or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the contractor or
subcontractor fails to submit the required records or to make them available, the Federal
agency or State may, after written notice to the contractor, sponsor, applicant, or owner, take
such action as may be necessary to cause the suspension of any further payment, advance, or
guarantee of funds. Furthermore, failure to submit the required records upon request or to
make such records available may be grounds for debarment action pursuant to 29 CFR 5.12.

(4) Apprentices and trainees--

(1) Apprentices. Apprentices will be permitted to work at less than the predetermined rate for
the work they performed when they are employed pursuant to and individually registered in
a bona fide apprenticeship program registered with the U.S. Department of Labor,
Employment and Training Administration, Office of Apprenticeship Training, Employer and
Labor Services, or with a State Apprenticeship Agency recognized by the Office, or if a
person is employed in his or her first 90 days of probationary employment as an apprentice
in such an apprenticeship program, who is not individually registered in the program, but
who has been certified by the Office of Apprenticeship Training, Employer and Labor
Services or a State Apprenticeship Agency (where appropriate) to be eligible for
probationary employment as an apprentice. The allowable ratio of apprentices to
journeymen on the job site in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under the registered program. Any
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any apprentice
performing work on the job site in excess of the ratio permitted under the registered program
shall be paid not less than the applicable wage rate on the wage determination for the work
actually performed. Where a contractor is performing construction on a project in a locality
other than that in which its program is registered, the ratios and wage rates (expressed in
percentages of the journeyman's hourly rate) specified in the contractor's or subcontractor's
registered program shall be observed. Every apprentice must be paid at not less than the rate
specified in the registered program for the apprentice's level of progress, expressed as a
percentage of the journeymen hourly rate specified in the applicable wage determination.
Apprentices shall be paid fringe benefits in accordance with the provisions of the
apprenticeship program. If the apprenticeship program does not specify fringe benefits,
apprentices must be paid the full amount of fringe benefits listed on the wage determination
for the applicable classification. If the Administrator determines that a different practice
prevails for the applicable apprentice classification, fringes shall be paid in accordance with
that determination. In the event the Office of Apprenticeship Training, Employer and Labor
Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval of
an apprenticeship program, the contractor will no longer be permitted to utilize apprentices
at less than the applicable predetermined rate for the work performed until an acceptable
program is approved.
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(1) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at
less than the predetermined rate for the work performed unless they are employed pursuant
to and individually registered in a program which has received prior approval, evidenced by
formal certification by the U.S. Department of Labor, Employment and Training
Administration. The ratio of trainees to journeymen on the job site shall not be greater than
permitted under the plan approved by the Employment and Training Administration. Every
trainee must be paid at not less than the rate specified in the approved program for the
trainee's level of progress, expressed as a percentage of the journeyman hourly rate specified
in the applicable wage determination. Trainees shall be paid fringe benefits in accordance
with the provisions of the trainee program. If the trainee program does not mention fringe
benefits, trainees shall be paid the full amount of fringe benefits listed on the wage
determination unless the Administrator of the Wage and Hour Division determines that there
is an apprenticeship program associated with the corresponding journeyman wage rate on
the wage determination which provides for less than full fringe benefits for apprentices. Any
employee listed on the payroll at a trainee rate who is not registered and participating in a
training plan approved by the Employment and Training Administration shall be paid not
less than the applicable wage rate on the wage determination for the classification of work
actually performed. In addition, any trainee performing work on the job site in excess of the
ratio permitted under the registered program shall be paid not less than the applicable wage
rate on the wage determination for the work actually performed. In the event the
Employment and Training Administration withdraws approval of a training program, the
contractor will no longer be permitted to utilize trainees at less than the applicable
predetermined rate for the work performed until an acceptable program is approved.

(ii1) Equal employment opportunity. The utilization of apprentices, trainees and journeymen
under this part shall be in conformity with the equal employment opportunity requirements
of Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the

requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses

contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines
may by appropriate, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts. The prime contractor shall be responsible for the compliance by
any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination; debarment. A breach of the contract clauses in 29 CFR 5.5 may be

grounds for termination of the contract, and for debarment as a contractor and a
subcontractor as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and interpretations

of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are herein
incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards provisions

of this contract shall not be subject to the general disputes clause of this contract. Such
disputes shall be resolved in accordance with the procedures of the Department of Labor set
forth in 29
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CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between the
contractor (or any of its subcontractors) and Subrecipient(s), State, EPA, the U.S.
Department of Labor, or the employees or their representatives.

(10) Certification of eligibility.

(1) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm ineligible
to be awarded Government contracts by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(i1) No part of this contract shall be subcontracted to any person or firm ineligible for award
of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29 CFR
5.12(a)(1).

(ii1) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the following
clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any contract in
an amount in excess of $100,000 and subject to the overtime provisions of the Contract Work
Hours and Safety Standards Act. These clauses shall be inserted in addition to the clauses
required by Item 3, above or 29 CFR 4.6. As used in this paragraph, the terms laborers and
mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics
shall require or permit any such laborer or mechanic in any workweek in which he or she
is employed on such work to work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less than one and one-half times
the basic rate of pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of
the clause set forth in paragraph (a)(1) of this section the contractor and any subcontractor
responsible therefore shall be liable for the unpaid wages. In addition, such contractor and
subcontractor shall be liable to the United States (in the case of work done under contract
for the District of Columbia or a territory, to such District or to such territory), for
liquidated damages. Such liquidated damages shall be computed with respect to each
individual laborer or mechanic, including watchmen and guards, employed in violation of
the clause set forth in paragraph (a)(1) of this section, in the sum of $10 for each calendar
day on which such individual was required or permitted to work in excess of the standard
workweek of forty hours without payment of the overtime wages required by the clause set
forth in paragraph (a)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The subrecipient, upon written
request of the EPA Award Official or an authorized representative of the Department of
Labor, shall withhold or cause to be withheld, from any moneys payable on account of
work performed by the contractor or subcontractor under any such contract or any other
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Federal contract with the same prime contractor, or any other federally-assisted contract
subject to the Contract Work Hours and Safety Standards Act, which is held by the same
prime contractor, such sums as may be determined to be necessary to satisfy any liabilities
of such contractor or subcontractor for unpaid wages and liquidated damages as provided
in the clause set forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
set forth in paragraph (a)(1) through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime
contractor shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (a)(1) through (4) of this section.

(b) In addition to the clauses contained in Item 3, above, in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29
CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or subcontractor
shall maintain payrolls and basic payroll records during the course of the work and shall
preserve them for a period of three years from the completion of the contract for all laborers
and mechanics, including guards and watchmen, working on the contract. Such records shall
contain the name and address of each such employee, social security number, correct
classifications, hourly rates of wages paid, daily and weekly number of hours worked,
deductions made, and actual wages paid. Further, the Subrecipient shall insert in any such
contract a clause providing that the records to be maintained under this paragraph shall be
made available by the contractor or subcontractor for inspection, copying, or transcription by
authorized representatives of the (write the name of agency) and the Department of Labor, and
the contractor or subcontractor will permit such representatives to interview employees during
working hours on the job.

5. Compliance Verification

(a) The subrecipient shall periodically interview a sufficient number of employees entitled to
DB prevailing wages (covered employees) to verify that contractors or subcontractors are
paying the appropriate wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be
conducted in confidence. The subrecipient must use Standard Form 1445 (SF 1445) or
equivalent documentation to memorialize the interviews. Copies of the SF 1445 are available
from EPA on request.

(b) The subrecipient shall establish and follow an interview schedule based on its assessment
of the risks of noncompliance with DB posed by contractors or subcontractors and the
duration of the contract or subcontract. At a minimum, the subrecipient should conduct
interviews with a representative group of covered employees within two weeks of each
contractor or subcontractor’s submission of its initial weekly payroll data and two weeks prior
to the estimated completion date for the contract or subcontract. Subrecipients must conduct
more frequent interviews if the initial interviews or other information indicates that there is a
risk that the contractor or subcontractor is not complying with DB. Subrecipients shall
immediately conduct necessary interviews in response to an alleged violation of the prevailing
wage requirements. All interviews shall be conducted in confidence.

(c) The subrecipient shall periodically conduct spot checks of a representative sample of
weekly payroll data to verify that contractors or subcontractors are paying the appropriate
wage rates. The subrecipient shall establish and follow a spot check schedule based on its
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assessment of the risks of noncompliance with DB posed by contractors or subcontractors and
the duration of the contract or subcontract. At a minimum, if practicable, the subrecipient
should spot check payroll data within two weeks of each contractor or subcontractor’s
submission of its initial payroll data and two weeks prior to the completion date the contract or
subcontract. Subrecipients must conduct more frequent spot checks if the initial spot check or
other information indicates that there is a risk that the contractor or subcontractor is not
complying with DB. In addition, during the examinations the subrecipient shall verify
evidence of fringe benefit plans and payments thereunder by contractors and subcontractors
who claim credit for fringe benefit contributions.

(d) The subrecipient shall periodically review contractors and subcontractors use of
apprentices and trainees to verify registration and certification with respect to apprenticeship
and training programs approved by either the U.S Department of Labor or a state, as
appropriate, and that contractors and subcontractors are not using disproportionate numbers
of, laborers, trainees and apprentices. These reviews shall be conducted in accordance with the
schedules for spot checks and interviews described in Item 5(b) and (c) above.

(e) Subrecipients must immediately report potential violations of the DB prevailing wage
requirements to the EPA DB contact listed above and to the appropriate DOL Wage and
Hour District Office listed at https://www.dol.gov/whd/whd_district offices.pdf.

Requirements For Subrecipients That Are Not Governmental Entities

The following terms and conditions specify how recipients will assist EPA in meeting its DB
responsibilities when DB applies to EPA awards of financial assistance with respect to
subrecipients that are not governmental entities. If a subrecipient has questions regarding when
DB applies, obtaining the correct DB wage determinations, DB provisions, or compliance
monitoring, it may contact the State recipient for guidance. If a State recipient needs guidance,
the recipient may contact Valerie Marshall at EPA Region 1 (617-918-1674) for guidance. The
recipient or subrecipient may also obtain additional guidance from DOL’s web site at
https://www.dol.gov/whd/govcontracts/dbra.htm

Under these terms and conditions, the subrecipient must submit its proposed DB wage
determinations to the State recipient for approval prior to including the wage
determination in any solicitation, contract task orders, work assignments, or similar
instruments to existing contractors.

1. Applicability of the Davis- Bacon (DB) prevailing wage requirements.

DB prevailing wage requirements apply to the construction, alteration, and repair of
treatment works carried out in whole or in part with assistance made available by a State
water pollution control revolving fund and to any construction project carried out in whole or
in part by assistance made available by a drinking water treatment revolving loan fund. If a
subrecipient encounters a unique situation at a site that presents uncertainties regarding DB
applicability, the subrecipient must discuss the situation with the recipient State before
authorizing work on that site.

2. Obtaining Wage Determinations.
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(a) Subrecipients must obtain proposed wage determinations for specific localities at
www.wdol.gov. After the Subrecipient obtains its proposed wage determination, it must
submit the wage determination to (insert contact information for State recipient DB point of
contact for wage determination) for approval prior to inserting the wage determination into a
solicitation, contract or issuing task orders, work assignments or similar instruments to
existing contractors (ordering instruments unless subsequently directed otherwise by the State
recipient Award Official.

(b) Subrecipients shall obtain the wage determination for the locality in which a covered
activity subject to DB will take place prior to issuing requests for bids, proposals, quotes or
other methods for soliciting contracts (solicitation) for activities subject to DB. These wage
determinations shall be incorporated into solicitations and any subsequent contracts. Prime
contracts must contain a provision requiring that subcontractors follow the wage
determination incorporated into the prime contract.

(1) While the solicitation remains open, the subrecipient shall monitor www.wdol.gov. on
a weekly basis to ensure that the wage determination contained in the solicitation remains
current. The subrecipients shall amend the solicitation if DOL issues a modification more
than 10 days prior to the closing date (i.e. bid opening) for the solicitation. If DOL
modifies or supersedes the applicable wage determination less than 10 days prior to the
closing date, the subrecipients may request a finding from the State recipient that there is
not a reasonable time to notify interested contractors of the modification of the wage
determination. The State recipient will provide a report of its findings to the subrecipient.

(i1) If the subrecipient does not award the contract within 90 days of the closure of the
solicitation, any modifications or supersedes DOL makes to the wage determination
contained in the solicitation shall be effective unless the State recipient, at the request of
the subrecipient, obtains an extension of the 90 day period from DOL pursuant to 29
CFR 1.6(c)(3)(iv). The subrecipient shall monitor www.wdol.gov on a weekly basis if it
does not award the contract within 90 days of closure of the solicitation to ensure that
wage determinations contained in the solicitation remain current.

(c) If the subrecipient carries out activity subject to DB by issuing a task order, work
assignment or similar instrument to an existing contractor (ordering instrument) rather than
by publishing a solicitation, the subecipient shall insert the appropriate DOL wage
determination from www.wdol.gov into the ordering instrument.

(d) Subrecipients shall review all subcontracts subject to DB entered into by prime
contractors to verify that the prime contractor has required its subcontractors to include the
applicable wage determinations.

(e) As provided in 29 CFR 1.6(f), DOL may issue a revised wage determination applicable to
a subrecipient’s contract after the award of a contract or the issuance of an ordering
instrument if DOL determines that the subrecipient has failed to incorporate a wage
determination or has used a wage determination that clearly does not apply to the contract or
ordering instrument. If this occurs, the subecipient shall either terminate the contract or
ordering instrument and issue a revised solicitation or ordering instrument or incorporate
DOL’s wage determination retroactive to the beginning of the contract or ordering instrument
by change order. The subrecipient’s contractor must be compensated for any increases in
wages resulting from the use of DOL’s revised wage determination.
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3. Contract and Subcontract provisions.

(a) The Recipient shall insure that the subrecipient(s) shall insert in full in any contract in
excess of $2,000 which is entered into for the actual construction, alteration and/or repair,
including painting and decorating, of a treatment work under the CWSRF or a construction
project under the DWSRF financed in whole or in part from Federal funds or in accordance
with guarantees of a Federal agency or financed from funds obtained by pledge of any
contract of a Federal agency to make a loan, grant or annual contribution (except where a
different meaning is expressly indicated), and which is subject to the labor standards
provisions of any of the acts listed in § 5.1 or the FY 2011 Full-Year Continuing
Appropriation, the following clauses:

(1) Minimum wages.

(i) All laborers and mechanics employed or working upon the site of the work, will be
paid unconditionally and not less often than once a week, and without subsequent
deduction or rebate on any account (except such payroll deductions as are permitted by
regulations issued by the Secretary of Labor under the Copeland Act (29 CFR part 3) ),
the full amount of wages and bona fide fringe benefits (or cash equivalents thereof) due at
time of payment computed at rates not less than those contained in the wage
determination of the Secretary of Labor which is attached hereto and made a part hereof,
regardless of any contractual relationship which may be alleged to exist between the
contractor and such laborers and mechanics. Contributions made or costs reasonably
anticipated for bona fide fringe benefits under section 1(b)(2) of the Davis-Bacon Act on
behalf of laborers or mechanics are considered wages paid to such laborers or mechanics,
subject to the provisions of paragraph (a)(1)(iv) of this section; also, regular contributions
made or costs incurred for more than a weekly period (but not less often than quarterly)
under plans, funds, or programs which cover the particular weekly period, are deemed to
be constructively made or incurred during such weekly period. Such laborers and
mechanics shall be paid the appropriate wage rate and fringe benefits on the wage
determination for the classification of work actually performed, without regard to skill,
except as provided in §5.5(a)(4). Laborers or mechanics performing work in more than
one classification may be compensated at the rate specified for each classification for the
time actually worked therein: Provided, that the employer's payroll records accurately set
forth the time spent in each classification in which work is performed. The wage
determination (including any additional classification and wage rates conformed under
paragraph (a)(1)(ii) of this section) and the Davis-Bacon poster (WH-1321) shall be
posted at all times by the contractor and its subcontractors at the site of the work in a
prominent and accessible place where it can be easily seen by the workers. Subrecipients
may obtain wage determinations from the U.S. Department of Labor’s web site,
www.dol.gov.

(i1)(A) The subrecipient(s), on behalf of EPA, shall require that any class of laborers or
mechanics, including helpers, which is not listed in the wage determination and which
is to be employed under the contract shall be classified in conformance with the wage
determination. The State award official shall approve a request for an additional
classification and wage rate and fringe benefits therefore only when the following
criteria have been met:
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(1) The work to be performed by the classification requested is not performed by a
classification in the wage determination; and

(2) The classification is utilized in the area by the construction industry; and

(3) The proposed wage rate, including any bona fide fringe benefits, bears a
reasonable relationship to the wage rates contained in the wage determination.

(B) If the contractor and the laborers and mechanics to be employed in the
classification (if known), or their representatives, and the subrecipient(s) agree on the
classification and wage rate (including the amount designated for fringe benefits where
appropriate), documentation of the action taken and the request, including the local
wage determination shall be sent by the subrecipient(s) to the State award official. The
State award official will transmit the report, to the Administrator of the Wage and
Hour Division, Employment Standards Administration, U.S. Department of Labor,
Washington, DC 20210 and to the EPA DB Regional Coordinator concurrently. The
Administrator, or an authorized representative, will approve, modify, or disapprove
every additional classification request within 30 days of receipt and so advise the State
award official or will notify the State award official within the 30-day period that
additional time is necessary.

(C) In the event the contractor, the laborers or mechanics to be employed in the
classification or their representatives, and the and the subrecipient(s) do not agree on
the proposed classification and wage rate (including the amount designated for fringe
benefits, where appropriate), the award official shall refer the request, and the local
wage determination, including the views of all interested parties and the
recommendation of the State award official, to the Administrator for determination.
The request shall be sent to the EPA Regional Coordinator concurrently. The
Administrator, or an authorized representative, will issue a determination within 30
days of receipt of the request and so advise the contracting officer or will notify the
contracting officer within the 30-day period that additional time is necessary.

(D) The wage rate (including fringe benefits where appropriate) determined pursuant
to paragraphs (a)(1)(ii)(B) or (C) of this section, shall be paid to all workers
performing work in the classification under this contract from the first day on which
work is performed in the classification.

(iil)) Whenever the minimum wage rate prescribed in the contract for a class of laborers or
mechanics includes a fringe benefit which is not expressed as an hourly rate, the
contractor shall either pay the benefit as stated in the wage determination or shall pay
another bona fide fringe benefit or an hourly cash equivalent thereof.

(iv) If the contractor does not make payments to a trustee or other third person, the
contractor may consider as part of the wages of any laborer or mechanic the amount of
any costs reasonably anticipated in providing bona fide fringe benefits under a plan or
program, Provided, That the

Secretary of Labor has found, upon the written request of the contractor, that the
applicable standards of the Davis-Bacon Act have been met. The Secretary of Labor may
require the contractor to set aside in a separate account assets for the meeting of
obligations under the plan or program.

DEP-DMS-G Page 14 of 21




(2) Withholding. The subrecipient(s) shall upon written request of the EPA Award Official or
an authorized representative of the Department of Labor, withhold or cause to be withheld
from the contractor under this contract or any other Federal contract with the same prime
contractor, or any other federally-assisted contract subject to Davis-Bacon prevailing wage
requirements, which is held by the same prime contractor, so much of the accrued payments
or advances as may be considered necessary to pay laborers and mechanics, including
apprentices, trainees, and helpers, employed by the contractor or any subcontractor the full
amount of wages required by the contract. In the event of failure to pay any laborer or
mechanic, including any apprentice, trainee, or helper, employed or working on the site of the
work, all or part of the wages required by the contract, the (Agency) may, after written notice
to the contractor, sponsor, applicant, or owner, take such action as may be necessary to cause
the suspension of any further payment, advance, or guarantee of funds until such violations
have ceased.

(3) Payrolls and basic records.

(1) Payrolls and basic records relating thereto shall be maintained by the contractor during
the course of the work and preserved for a period of three years thereafter for all laborers
and mechanics working at the site of the work. Such records shall contain the name,
address, and social security number of each such worker, his or her correct classification,
hourly rates of wages paid (including rates of contributions or costs anticipated for bona
fide fringe benefits or cash equivalents thereof of the types described in section
1(b)(2)(B) of the Davis-Bacon Act), daily and weekly number of hours worked,
deductions made and actual wages paid. Whenever the Secretary of Labor has found
under 29 CFR 5.5(a)(1)(iv) that the wages of any laborer or mechanic include the amount
of any costs reasonably anticipated in providing benefits under a plan or program
described in section 1(b)(2)(B) of the Davis-Bacon Act, the contractor shall maintain
records which show that the commitment to provide such benefits is enforceable, that the
plan or program is financially responsible, and that the plan or program has been
communicated in writing to the laborers or mechanics affected, and records which show
the costs anticipated or the actual cost incurred in providing such benefits. Contractors
employing apprentices or trainees under approved programs shall maintain written
evidence of the registration of apprenticeship programs and certification of trainee
programs, the registration of the apprentices and trainees, and the ratios and wage rates
prescribed in the applicable programs.

(i1)(A) The contractor shall submit weekly, for each week in which any contract work is
performed, a copy of all payrolls to the subrecipient, that is, the entity that receives the
sub-grant or loan from the State capitalization grant recipient. Such documentation
shall be available on request of the State recipient or EPA. As to each payroll copy
received, the subrecipient shall provide written confirmation in a form satisfactory to
the State indicating whether or not the project is in compliance with the requirements
of 29 CFR 5.5(a)(1) based on the most recent payroll copies for the specified week.
The payrolls shall set out accurately and completely all of the information required to
be maintained under 29 CFR 5.5(a)(3)(i), except that full social security numbers and
home addresses shall not be included on the weekly payrolls. Instead the payrolls shall
only need to include an individually identifying number for each employee (e.g., the
last four digits of the employee's social security number). The required weekly payroll
information may be submitted in any form desired. Optional Form WH-347 is
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available for this purpose from the Wage and Hour Division Web site at
https://www.dol.gov/whd/forms/wh347.pdf or its successor site. The prime contractor
is responsible for the submission of copies of payrolls by all subcontractors.
Contractors and subcontractors shall maintain the full social security number and
current address of each covered worker, and shall provide them upon request to the
subrecipient(s) for transmission to the State or EPA if requested by EPA , the State,
the contractor, or the Wage and Hour Division of the Department of Labor for
purposes of an investigation or audit of compliance with prevailing wage
requirements. It is not a violation of this section for a prime contractor to require a
subcontractor to provide addresses and social security numbers to the prime contractor
for its own records, without weekly submission to the subrecipient(s).

(B) Each payroll submitted shall be accompanied by a “Statement of Compliance,”
signed by the contractor or subcontractor or his or her agent who pays or supervises
the payment of the persons employed under the contract and shall certify the
following:

(1) That the payroll for the payroll period contains the information required to be
provided under § 5.5 (a)(3)(i1) of Regulations, 29 CFR part 5, the appropriate
information is being maintained under § 5.5 (a)(3)(i) of Regulations, 29 CFR part
5, and that such information is correct and complete;

(2) That each laborer or mechanic (including each helper, apprentice, and trainee)
employed on the contract during the payroll period has been paid the full weekly
wages earned, without rebate, either directly or indirectly, and that no deductions
have been made either directly or indirectly from the full wages earned, other than
permissible deductions as set forth in Regulations, 29 CFR part 3;

(3) That each laborer or mechanic has been paid not less than the applicable wage rates
and fringe benefits or cash equivalents for the classification of work performed, as
specified in the applicable wage determination incorporated into the contract.

(C) The weekly submission of a properly executed certification set forth on the reverse
side of Optional Form WH-347 shall satisfy the requirement for submission of the
“Statement of Compliance” required by paragraph (a)(3)(ii)(B) of this section.

(D) The falsification of any of the above certifications may subject the contractor or
subcontractor to civil or criminal prosecution under section 1001 of title 18 and section
231 of title 31 of the United States Code.

(ii1) The contractor or subcontractor shall make the records required under paragraph
(a)(3)(1) of this section available for inspection, copying, or transcription by authorized
representatives of the State, EPA or the Department of Labor, and shall permit such
representatives to interview employees during working hours on the job. If the contractor
or subcontractor fails to submit the required records or to make them available, the
Federal agency or State may, after written notice to the contractor, sponsor, applicant, or
owner, take such action as may be necessary to cause the suspension of any further
payment, advance, or guarantee of funds. Furthermore, failure to submit the required
records upon request or to make such records available may be grounds for debarment
action pursuant to 29 CFR 5.12.
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(4) Apprentices and trainees--

(i) Apprentices. Apprentices will be permitted to work at less than the predetermined rate
for the work they performed when they are employed pursuant to and individually
registered in a bona fide apprenticeship program registered with the U.S. Department of
Labor, Employment and Training Administration, Office of Apprenticeship Training,
Employer and Labor Services, or with a State Apprenticeship Agency recognized by the
Office, or if a person is employed in his or her first 90 days of probationary employment
as an apprentice in such an apprenticeship program, who is not individually registered in
the program, but who has been certified by the Office of Apprenticeship Training,
Employer and Labor Services or a State Apprenticeship Agency (where appropriate) to be
eligible for probationary employment as an apprentice. The allowable ratio of apprentices
to journeymen on the job site in any craft classification shall not be greater than the ratio
permitted to the contractor as to the entire work force under the registered program. Any
worker listed on a payroll at an apprentice wage rate, who is not registered or otherwise
employed as stated above, shall be paid not less than the applicable wage rate on the wage
determination for the classification of work actually performed. In addition, any
apprentice performing work on the job site in excess of the ratio permitted under the
registered program shall be paid not less than the applicable wage rate on the wage
determination for the work actually performed. Where a contractor is performing
construction on a project in a locality other than that in which its program is registered,
the ratios and wage rates (expressed in percentages of the journeyman's hourly rate)
specified in the contractor's or subcontractor's registered program shall be observed.
Every apprentice must be paid at not less than the rate specified in the registered program
for the apprentice's level of progress, expressed as a percentage of the journeymen hourly
rate specified in the applicable wage determination. Apprentices shall be paid fringe
benefits in accordance with the provisions of the apprenticeship program. If the
apprenticeship program does not specify fringe benefits, apprentices must be paid the full
amount of fringe benefits listed on the wage determination for the applicable
classification. If the Administrator determines that a different practice prevails for the
applicable apprentice classification, fringes shall be paid in accordance with that
determination. In the event the Office of Apprenticeship Training, Employer and Labor
Services, or a State Apprenticeship Agency recognized by the Office, withdraws approval
of an apprenticeship program, the contractor will no longer be permitted to utilize
apprentices at less than the applicable predetermined rate for the work performed until an
acceptable program is approved.

(i1) Trainees. Except as provided in 29 CFR 5.16, trainees will not be permitted to work at
less than the predetermined rate for the work performed unless they are employed
pursuant to and individually registered in a program which has received prior approval,
evidenced by formal certification by the U.S. Department of Labor, Employment and
Training Administration. The ratio of trainees to journeymen on the job site shall not be
greater than permitted under the plan approved by the Employment and Training
Administration. Every trainee must be paid at not less than the rate specified in the
approved program for the trainee's level of progress, expressed as a percentage of the
journeyman hourly rate specified in the applicable wage determination. Trainees shall be
paid fringe benefits in accordance with the provisions of the trainee program. If the
trainee program does not mention fringe benefits, trainees shall be paid the full amount of
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fringe benefits listed on the wage determination unless the Administrator of the Wage and
Hour Division determines that there is an apprenticeship program associated with the
corresponding journeyman wage rate on the wage determination which provides for less
than full fringe benefits for apprentices. Any employee listed on the payroll at a trainee
rate who is not registered and participating in a training plan approved by the
Employment and Training Administration shall be paid not less than the applicable wage
rate on the wage determination for the classification of work actually performed. In
addition, any trainee performing work on the job site in excess of the ratio permitted
under the registered program shall be paid not less than the applicable wage rate on the
wage determination for the work actually performed. In the event the Employment and
Training Administration withdraws approval of a training program, the contractor will no
longer be permitted to utilize trainees at less than the applicable predetermined rate for
the work performed until an acceptable program is approved.

(ii1) Equal employment opportunity. The utilization of apprentices, trainees and
journeymen under this part shall be in conformity with the equal employment opportunity
requirements of Executive Order 11246, as amended, and 29 CFR part 30.

(5) Compliance with Copeland Act requirements. The contractor shall comply with the
requirements of 29 CFR part 3, which are incorporated by reference in this contract.

(6) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
contained in 29 CFR 5.5(a)(1) through (10) and such other clauses as the EPA determines
may by appropriate, and also a clause requiring the subcontractors to include these clauses in
any lower tier subcontracts. The prime contractor shall be responsible for the compliance by
any subcontractor or lower tier subcontractor with all the contract clauses in 29 CFR 5.5.

(7) Contract termination: debarment. A breach of the contract clauses in 29 CFR 5.5 may be
grounds for termination of the contract, and for debarment as a contractor and a subcontractor
as provided in 29 CFR 5.12.

(8) Compliance with Davis-Bacon and Related Act requirements. All rulings and
interpretations of the Davis-Bacon and Related Acts contained in 29 CFR parts 1, 3, and 5 are
herein incorporated by reference in this contract.

(9) Disputes concerning labor standards. Disputes arising out of the labor standards
provisions of this contract shall not be subject to the general disputes clause of this contract.
Such disputes shall be resolved in accordance with the procedures of the Department of
Labor set forth in 29

CFR parts 5, 6, and 7. Disputes within the meaning of this clause include disputes between
the contractor (or any of its subcontractors) and Subrecipient(s), State, EPA, the U.S.
Department of Labor, or the employees or their representatives.

(10) Certification of eligibility.
(1) By entering into this contract, the contractor certifies that neither it (nor he or she) nor
any person or firm who has an interest in the contractor's firm is a person or firm

ineligible to be awarded Government contracts by virtue of section 3(a) of the Davis-
Bacon Act or 29 CFR 5.12(a)(1).
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(i1) No part of this contract shall be subcontracted to any person or firm ineligible for
award of a Government contract by virtue of section 3(a) of the Davis-Bacon Act or 29
CFR 5.12(a)(1).

(ii1) The penalty for making false statements is prescribed in the U.S. Criminal Code, 18
U.S.C. 1001.

4. Contract Provision for Contracts in Excess of $100,000.

(a) Contract Work Hours and Safety Standards Act. The subrecipient shall insert the
following clauses set forth in paragraphs (a)(1), (2), (3), and (4) of this section in full in any
contract in an amount in excess of $100,000 and subject to the overtime provisions of the
Contract Work Hours and Safety Standards Act. These clauses shall be inserted in addition to
the clauses required by Item 3, above or 29 CFR 4.6. As used in this paragraph, the terms
laborers and mechanics include watchmen and guards.

(1) Overtime requirements. No contractor or subcontractor contracting for any part of the
contract work which may require or involve the employment of laborers or mechanics
shall require or permit any such laborer or mechanic in any workweek in which he or she
is employed on such work to work in excess of forty hours in such workweek unless such
laborer or mechanic receives compensation at a rate not less than one and one-half times
the basic rate of pay for all hours worked in excess of forty hours in such workweek.

(2) Violation; liability for unpaid wages; liquidated damages. In the event of any violation of
the clause set forth in paragraph (b)(1) of this section the contractor and any
subcontractor responsible therefore shall be liable for the unpaid wages. In addition, such
contractor and subcontractor shall be liable to the United States (in the case of work done
under contract for the District of Columbia or a territory, to such District or to such
territory), for liquidated damages. Such liquidated damages shall be computed with
respect to each individual laborer or mechanic, including watchmen and guards,
employed in violation of the clause set forth in paragraph (b)(1) of this section, in the sum
of $10 for each calendar day on which such individual was required or permitted to work
in excess of the standard workweek of forty hours without payment of the overtime
wages required by the clause set forth in paragraph (b)(1) of this section.

(3) Withholding for unpaid wages and liquidated damages. The subrecipient shall upon the
request of the EPA Award Official or an authorized representative of the Department of
Labor, withhold or cause to be withheld, from any moneys payable on account of work
performed by the contractor or subcontractor under any such contract or any other Federal
contract with the same prime contractor, or any other federally-assisted contract subject to
the Contract Work Hours and Safety Standards Act, which is held by the same prime
contractor, such sums as may be determined to be necessary to satisfy any liabilities of
such contractor or subcontractor for unpaid wages and liquidated damages as provided in
the clause set forth in paragraph (b)(2) of this section.

(4) Subcontracts. The contractor or subcontractor shall insert in any subcontracts the clauses
set forth in paragraph (b)(1) through (4) of this section and also a clause requiring the
subcontractors to include these clauses in any lower tier subcontracts. The prime
contractor shall be responsible for compliance by any subcontractor or lower tier
subcontractor with the clauses set forth in paragraphs (b)(1) through (4) of this section.
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(c) In addition to the clauses contained in Item 3, above, in any contract subject only to the
Contract Work Hours and Safety Standards Act and not to any of the other statutes cited in 29
CFR 5.1, the Subrecipient shall insert a clause requiring that the contractor or subcontractor
shall maintain payrolls and basic payroll records during the course of the work and shall
preserve them for a period of three years from the completion of the contract for all laborers
and mechanics, including guards and watchmen, working on the contract. Such records shall
contain the name and address of each such employee, social security number, correct
classifications, hourly rates of wages paid, daily and weekly number of hours worked,
deductions made, and actual wages paid. Further, the Subrecipient shall insert in any such
contract a clause providing that the records to be maintained under this paragraph shall be
made available by the contractor or subcontractor for inspection, copying, or transcription by
authorized representatives of the (write the name of agency) and the Department of Labor,
and the contractor or subcontractor will permit such representatives to interview employees
during working hours on the job.

5. Compliance Verification

(a). The subrecipient shall periodically interview a sufficient number of employees entitled to
DB prevailing wages (covered employees) to verify that contractors or subcontractors are
paying the appropriate wage rates. As provided in 29 CFR 5.6(a)(6), all interviews must be
conducted in confidence. The subrecipient must use Standard Form 1445 (SF 1445) or
equivalent documentation to memorialize the interviews. Copies of the SF 1445 are available
from EPA on request.

(b) The subrecipient shall establish and follow an interview schedule based on its assessment
of the risks of noncompliance with DB posed by contractors or subcontractors and the
duration of the contract or subcontract. At a minimum, the subrecipient should conduct
interviews with a representative group of covered employees within two weeks of each
contractor or subcontractor’s submission of its initial weekly payroll data and two weeks
prior to the estimated completion date for the contract or subcontract. Subrecipients must
conduct more frequent interviews if the initial interviews or other information indicates that
there is a risk that the contractor or subcontractor is not complying with DB. Subrecipients
shall immediately conduct necessary interviews in response to an alleged violation of the
prevailing wage requirements. All interviews shall be conducted in confidence.

(c). The subrecipient shall periodically conduct spot checks of a representative sample of
weekly payroll data to verify that contractors or subcontractors are paying the appropriate
wage rates. The subrecipient shall establish and follow a spot check schedule based on its
assessment of the risks of noncompliance with DB posed by contractors or subcontractors
and the duration of the contract or subcontract. At a minimum, if practicable the subrecipient
should spot check payroll data within two weeks of each contractor or subcontractor’s
submission of its initial payroll data and two weeks prior to the completion date the contract
or subcontract. Subrecipients must conduct more frequent spot checks if the initial spot check
or other information indicates that there is a risk that the contractor or subcontractor is not
complying with DB . In addition, during the examinations the subrecipient shall verify
evidence of fringe benefit plans and payments thereunder by contractors and subcontractors
who claim credit for fringe benefit contributions.
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(d). The subrecipient shall periodically review contractors and subcontractors use of
apprentices and trainees to verify registration and certification with respect to apprenticeship
and training programs approved by either the U.S Department of Labor or a state, as
appropriate, and that contractors and subcontractors are not using disproportionate numbers
of, laborers, trainees and apprentices. These reviews shall be conducted in accordance with
the schedules for spot checks and interviews described in Item 5(b) and (c) above.

(e) Subrecipients must immediately report potential violations of the DB prevailing wage

requirements to the EPA DB contact listed above and to the appropriate DOL Wage and
Hour District Office listed at https://www.dol.gov/whd/whd_district offices.pdf.
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APPENDIX H

PRICE ADJUSTMENTS FOR CERTAIN MATERIALS IN CONSTRUCTION PROJECTS
MGL CHAPTER 30, SECTION 38A

On November 20, 2013, the Massachusetts Legislature passed a bill (Chapter 150 of the Acts of
2013) requiring that water and sewer projects bid under MGL Chapter 30 Section 39M include
price adjustment clauses for fuel (both diesel and gasoline), liquid asphalt and portland cement
contained in cast in place concrete for all projects that are advertised for bid after January 1,
2014.

The inclusion of these clauses in the construction contract is the responsibility of the awarding
authority, and as such, MassDEP does not dictate what language should be used in the contract.
MassDEP will, however, review the contracts to verify that price adjustment clauses have been
included.

Awarding Authorities may find value from researching the price adjustment information on the
Massachusetts Department of Transportation (MassDOT) website at
https://www.massdot.state.ma.us/highway/DoingBusinessWithUs/Construction/
PriceAdjustments.aspx. MassDOT requires the use of price adjustment clauses in all of its
contracts, and since 2008 has been requiring cities and towns utilizing Chapter 90 road
construction funds to also include price adjustment clauses. Because of this, many cities and
towns may already have drafted appropriate price adjustment language. This language would be
suitable for use in SRF funded contracts. The MassDOT website has extensive information on
price adjustments and required contract language for MassDOT contracts.

Attached below is the new Chapter 30, Section 38A language and the contract language that
MassDOT uses in its construction contracts. The MassDOT contract language is presented as a
possible starting point for borrowers that have not drafted price adjustment clauses. The LGU
should consult with their legal and contract staff as appropriate in developing the price
adjustment clauses.

Chapter 150 of the Acts of 2013
An Act Relative to Price Adjustment for Certain Materials in Construction Projects

Whereas, the deferred operation of this act would tend to defeat its purpose, which is to establish
forthwith certain price adjustments, therefore it is hereby declared to be an emergency law,
necessary for the immediate preservation of the public convenience.

Be it enacted by the Senate and House of Representatives in General Court assembled, and by the
authority of the same as follows:

SECTION 1. Chapter 30 of the General Laws is hereby amended by inserting after section 38 the
following section:-

Section 38A. Contracts for road and bridge projects awarded as a result of a proposal or invitation
for bids under section 39M shall include a price adjustment clause for each of the following
materials: fuel, both diesel and gasoline; asphalt; concrete; and steel. Contracts for water and
sewer projects awarded as a result of a proposal or invitation for bids under said section 39M
shall include a price adjustment clause for fuel, both diesel and gasoline; liquid asphalt; and
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portland cement contained in cast-in-place concrete. A base price for each material shall be set by
the awarding authority or agency and shall be included in the bid documents at the time the
project is advertised. The awarding authority or agency shall also identify in the bid documents
the price index to be used for each material. The price adjustment clause shall provide for a
contract adjustment to be made on a monthly basis when the monthly cost change exceeds plus or
minus 5 per cent.

SECTION 2. Section 1 shall apply to projects which are advertised for bid after January 1, 2014.

Approved, November 25, 2013.

MassDOT Price Adjustment Clauses

DOCUMENT 00811
SPECIAL PROVISIONS
MONTHLY PRICE ADJUSTMENT FOR HOT MIX ASPHALT (HMA) MIXTURES
ENGLISH UNITS
Revised: 02/02/2009

This provision applies to all projects using greater than 100 tons of hot mix asphalt (HMA)
mixtures containing liquid asphalt cement as stipulated in the Notice to Contractors section of the
bid documents.

The Price Adjustment will be based on the variance in price for the liquid asphalt component
only from the Base Price to the Period Price. It shall not include transportation or other charges.
This Price Adjustment will occur on a monthly basis.

Base Price

The Base Price of liquid asphalt on a project as listed in the Notice to Contractors section of the
bid documents is a fixed price determined at the time of bid by the Department by using the same
method as for the determination of the Period Price detailed below.

Period Price

Please note that, starting December 15, 2008, two sets of period prices will be posted each
month on the MassHighway website at http://www.mhd.state.ma.us/. They will be labeled “New
Asphalt Period Price Method” and “Old Asphalt Period Price Method”.

New Asphalt Period Price Method

The “New Asphalt Period Price Method” is for contracts bid after December 15, 2008 and will
show the Period Price of liquid asphalt for each monthly period as determined by MassHighway
using the average selling price per standard ton of PG64-28 paving grade (primary binder
classification) asphalt, FOB manufacturer's terminal, as listed under the "East Coast Market -
New England, Boston, Massachusetts area" section of the Poten & Partners, Inc. "Asphalt
Weekly Monitor". This average selling price is listed in the issue having a publication date of the
second Friday of the month and will be posted as the Period Price for that month. MassHighway
will post this Period Price on this website within two (2) business days following their receipt of
the relevant issue of the "Asphalt Weekly Monitor". Poten and Partners has granted
MassHighway the right to publish this specific asphalt price information sourced from the
Asphalt Weekly Monitor.
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Old Asphalt Period Price Method

The “Old Asphalt Period Price Method” Period Price will be for contracts bid on or before
December 15, 2008 and will contain liquid asphalt prices as determined by the old or previous
method. These prices will continue to be posted on MassHighway’s website until all contracts
using the “Old Asphalt Period Price Method” Period Price have been closed.

New and Old Asphalt Period Price Methods

The paragraphs below apply to both the New and the Old Asphalt Period Price Methods.

The Contract Price of the hot mix asphalt mixture will be paid under the respective item in the
Contract. The price adjustment, as herein provided, upwards or downwards, will be made after
the work has been performed, using the monthly period price for the month during which the
work was performed.

The Price Adjustment applies only to the actual virgin liquid asphalt content in the mixture
placed on the job in accordance with the Standard Specifications for Highways and Bridges,
Division III, Section M3.11.03.

The Price Adjustment will be a separate payment item. It will be determined by multiplying the
number of tons of hot mix asphalt mixtures placed during each monthly period times the liquid
asphalt content percentage times the variance in price between Base Price and Period Price of
liquid asphalt.

This Price Adjustment will be paid only if the variance from the Base Price is 5% or more for a
monthly period. The complete adjustment will be paid in all cases with no deduction of the 5%
from either upward or downward adjustments.

No Price Adjustment will be allowed beyond the Completion Date of this Contract, unless there
is a Department approved extension of time.

DOCUMENT 00812
SPECIAL PROVISIONS
MONTHLY PRICE ADJUSTMENT FOR DIESEL FUEL AND GASOLINE —
ENGLISH UNITS
Revised: 01/26/2009

This monthly fuel price adjustment is inserted in this contract because the national and worldwide
energy situation has made the future cost of fuel unpredictable. This adjustment will provide for
either additional compensation to the Contractor or repayment to the Commonwealth, depending
on an increase or decrease in the average price of diesel fuel or gasoline.

This adjustment will be based on fuel usage factors for various items of work developed by the
Highway Research Board in Circular 158, dated July 1974. These factors will be multiplied by
the quantities of work done in each item during each monthly period and further multiplied by the
variance in price from the Base Price to the Period Price.
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The Base Price of Diesel Fuel and Gasoline will be the price as indicated in the
Department’s web site (www.mhd.state.ma.us) for the month in which the contract was bid,
which includes State Tax.

The Period Price will be the average of prices charged to the State, including State Tax for the
bulk purchases made\ during each month.

This adjustment will be effected only if the variance from the Base Price is 5% or more for a
monthly period. The complete adjustment will be paid in all cases with no deduction of the 5%
from either upward or downward adjustments.

No adjustment will be paid for work done beyond the extended completion date of any contract.
Any adjustment (increase or decrease) to estimated quantities made to each item at the time of
final payment will have the fuel price adjustment figured at the average period price for the entire

term of the project for the difference of quantity.

The fuel price adjustment will apply only to the following items of work at the fuel factors
shown:

ITEMS COVERED FUEL FACTORS
Diesel Gasoline
Excavation: and Borrow Work: 0.29 Gallons / CY 0.15 Gallons / CY

Items 120, 120.1, 121, 123, 124, 125,
127, 129.3, 140,

140.1, 141, 142, 143, 144., 150, 150.1,
151 and 151.1

(Both Factors used)

Surfacing Work: 2.90 Gallons / Ton | Does Not Apply
All Items containing Hot Mix Asphalt

DOCUMENT 00814
SPECIAL PROVISIONS
PRICE ADJUSTMENT FOR PORTLAND CEMENT CONCRETE MIXES
January 12, 2009

This provision applies to all projects using greater than 100 Cubic Yards (76 Cubic Meters) of
Portland cement concrete containing Portland cement as stipulated in the Notice to Contractors
section of the Bid Documents. This Price Adjustment will occur on a monthly basis.

The Price Adjustment will be based on the variance in price for the Portland cement component
only from the Base Price to the Period Price. It shall not include transportation or other charges.

The Base Price of Portland cement on a project is a fixed price determined at the time of bid by
the

Department by using the same method as for the determination of the Period Price (see below)
and found in the Notice to Contractors.
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The Period Price of Portland cement will be determined by using the latest published price, in
dollars per ton (U.S.), for Portland cement (Type I) quoted for Boston, U.S.A. in the
Construction Economics section of ENR Engineering News-Record magazine or at the ENR
website http://www.enr.com under Construction Economics. The Period Price will be posted
on the MassHighway website the Wednesday immediately following the publishing of the
monthly price in ENR, which is normally the first week of the month.

The Contract Price of the Portland cement concrete mix will be paid under the respective item in
the Contract. The price adjustment, as herein provided, upwards or downwards, will be made
after the work has been performed, using the monthly period price for the month during which
the work was performed.

The price adjustment applies only to the actual Portland cement content in the mix placed on the
job in accordance with the Standard Specifications for Highways and Bridges, Division III,
Section M4.02.01.

No adjustments will be made for any cement replacement materials such as fly ash or ground
granulated blast furnace slag.

The Price Adjustment will be a separate payment item. It will be determined by multiplying the
number of cubic yards of Portland cement concrete placed during each monthly period times the
Portland cement content percentage times the variance in price between the Base Price and Period
Price of Portland cement.

This Price Adjustment will be paid only if the variance from the Base Price is 5% or more for a
monthly period. The complete adjustment will be paid in all cases with no deduction of the 5%
from either upward or downward adjustments.

No Price Adjustment will be allowed beyond the Completion Date of this Contract, unless there
is a Department-approved extension of time.
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Implementation
The Act states:

Sec. 436 (a)(1) None of the funds made available by a State water pollution
control revolving fund as authorized by title VI of the Federal Water Pollution
Control Act (33 U.S.C. 1381 et seq.) or made available by a drinking water
treatment revolving loan fund as authorized by section 1452 of the Safe Drinking
Water Act (42 U.S.C. 300j—12) shall be used for a project for the construction,
alteration, maintenance, or repair of a public water system or treatment works
unless all of the iron and steel products used in the project are produced in the
United States.

(2) In this section, the term *‘iron and steel products’’ means the following
products made primarily of iron or steel: lined or unlined pipes and fittings,
manhole covers and other municipal castings, hydrants, tanks, flanges, pipe clamps
and restraints, valves, structural steel, reinforced precast concrete, and construction
materials.

(b) Subsection (a) shall not apply in any case or category of cases in which the
Administrator of the Environmental Protection Agency (in this section referred to as
the ‘“Administrator’’) finds that—

(1) applying subsection (a) would be inconsistent with the public interest;

(2) iron and steel products are not produced in the United States in
sufficient and reasonably available quantities and of a satisfactory quality; or

(3) inclusion of iron and steel products produced in the United States will
increase the cost of the overall project by more than 25 percent.

(c) If the Administrator receives a request for a waiver under this section, the
Administrator shall make available to the public on an informal basis a copy of the
request and information available to the Administrator concerning the request, and
shall allow for informal public input on the request for at least 15 days prior to
making a finding based on the request. The Administrator shall make the request
and accompanying information available by electronic means, including on the
official public Internet Web site of the Environmental Protection Agency.

(d) This section shall be applied in a manner consistent with United States
obligations under international agreements.

(e) The Administrator may retain up to 0.25 percent of the funds appropriated
in this Act for the Clean and Drinking Water State Revolving Funds for carrying
out the provisions described in subsection (a)(1) for management and oversight of
the requirements of this section.
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(f) This section does not apply with respect to a project if a State agency
approves the engineering plans and specifications for the project, in that agency’s
capacity to approve such plans and specifications prior to a project requesting bids,
prior to the date of the enactment of this Act.

The following questions and answers provide guidance for implementing and complying
with the AIS requirements:

Project Coverage

1) What classes of projects are covered by the AIS requirement?

All treatment works projects funded by a CWSREF assistance agreement, and all
public water system projects funded by a DWSRF assistance agreement, from the date of
enactment through the end of Federal Fiscal Year 2014, are covered. The AIS
requirements apply to the entirety of the project, no matter when construction begins or
ends. Additionally, the AIS requirements apply to all parts of the project, no matter the
source of funding.

2) Does the AIS requirement apply to nonpoint source projects or national estuary
projects?

No. Congress did not include an AIS requirement for nonpoint source and national
estuary projects unless the project can also be classified as a ‘treatment works’ as defined
by section 212 of the Clean Water Act.

3) Are any projects for the construction, alteration, maintenance, or repair of a
public water system or treatment works excluded from the AIS requirement?

Any project, whether a treatment works project or a public water system project, for
which engineering plans and specifications were approved by the responsible state
agency prior to January 17, 2014, is excluded from the AIS requirements.

4) What if the project does not have approved engineering plans and specifications
but has signed an assistance agreement with a CWSRF or DWSRF program
prior to January 17, 2014?

The AIS requirements do not apply to any project for which an assistance

agreement was signed prior to January 17, 2014.

5) What if the project does not have approved engineering plans and specifications,
but bids were advertised prior to January 17, 2014 and an assistance agreement
was signed after January 17, 2014?
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If the project does not require approved engineering plans and specifications, the
bid advertisement date will count in lieu of the approval date for purposes of the
exemption in section 436(f).

6) What if the assistance agreement that was signed prior to January 17, 2014, only
funded a part of the overall project, where the remainder of the project will be
funded later with another SRF loan?

If the original assistance agreement funded any construction of the project, the date
of the original assistance agreement counts for purposes of the exemption. If the original
assistance agreement was only for planning and design, the date of that assistance
agreement will count for purposes of the exemption only if there is a written commitment
or expectation on the part of the assistance recipient to fund the remainder of the project
with SRF funds.

7) What if the assistance agreement that was signed prior to January 17, 2014,
funded the first phase of a multi-phase project, where the remaining phases will
be funded by SRF assistance in the future?

In such a case, the phases of the project will be considered a single project if all
construction necessary to complete the building or work, regardless of the number of
contracts or assistance agreements involved, are closely related in purpose, time and
place. However, there are many situations in which major construction activities are
clearly undertaken in phases that are distinct in purpose, time, or place. In the case of
distinct phases, projects with engineering plans and specifications approval or assistance
agreements signed prior to January 17, 2014 would be excluded from AIS requirements
while those approved/signed on January 17, 2014, or later would be covered by the AIS
requirements.

8) What if a project has split funding from a non-SRF source?

Many States intend to fund projects with “split” funding, from the SRF program
and from State or other programs. Based on the Act language in section 436, which
requires that American iron and steel products be used in any project for the construction,
alteration, maintenance, or repair of a public water system or treatment works receiving
SRF funding between and including January 17, 2014 and September 30, 2014, any
project that is funded in whole or in part with such funds must comply with the AIS
requirement. A “project” consists of all construction necessary to complete the building
or work regardless of the number of contracts or assistance agreements involved so long
as all contracts and assistance agreements awarded are closely related in purpose, time
and place. This precludes the intentional splitting of SRF projects into separate and
smaller contracts or assistance agreements to avoid AIS coverage on some portion of a
larger project, particularly where the activities are integrally and proximately related to
the whole. However, there are many situations in which major construction activities are
clearly undertaken in separate phases that are distinct in purpose, time, or place, in which
case, separate contracts or assistance agreement for SRF and State or other funding would
carry separate requirements.
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9) What about refinancing?

If a project began construction, financed from a non-SRF source, prior to January
17,2014, but is refinanced through an SRF assistance agreement executed on or after
January 17, 2014 and prior to October 1, 2014, AIS requirements will apply to all
construction that occurs on or after January 17, 2014, through completion of construction,
unless, as is likely, engineering plans and specifications were approved by a responsible
state agency prior to January 17, 2014. There is no retroactive application of the AIS
requirements where a refinancing occurs for a project that has completed construction
prior to January 17, 2014.

10) Do the AIS requirements apply to any other EPA programs, besides the SRF
program, such as the Tribal Set-aside grants or grants to the Territories and
DC?

No, the AIS requirement only applies to funds made available by a State water
pollution control revolving fund as authorized by title VI of the Federal Water Pollution
Control Act (33 U.S.C. 1381 et seq.) or made available by a drinking water treatment
revolving loan fund as authorized by section 1452 of the Safe Drinking Water Act (42
U.S.C. 300j-12)

Covered Iron and Steel Products

11) What is an iron or steel product?

For purposes of the CWSRF and DWSREF projects that must comply with the AIS
requirement, an iron or steel product is one of the following made primarily of iron or
steel that is permanently incorporated into the public water system or treatment works:

Lined or unlined pipes or fittings;

Manhole Covers;

Municipal Castings (defined in more detail below);
Hydrants;

Tanks;

Flanges;

Pipe clamps and restraints;

Valves;

Structural steel (defined in more detail below);
Reinforced precast concrete; and

Construction materials (defined in more detail below).

12) What does the term “primarily iron or steel” mean?

‘Primarily iron or steel’ places constraints on the list of products above. For one of
the listed products to be considered subject to the AIS requirements, it must be made of

DEP-DMS-I Page 5 of 20



greater than 50% iron or steel, measured by cost. The cost should be based on the
material costs.

13) Can you provide an example of how to perform a cost determination?

For example, the iron portion of a fire hydrant would likely be the bonnet, body and
shoe, and the cost then would include the pouring and casting to create those components.
The other material costs would include non-iron and steel internal workings of the fire
hydrant (i.e., stem, coupling, valve, seals, etc). However, the assembly of the internal
workings into the hydrant body would not be included in this cost calculation. If one of
the listed products is not made primarily of iron or steel, United States (US) provenance
is not required. An exception to this definition is reinforced precast concrete, which is
addressed in a later question.

14) If a product is composed of more than 50% iron or steel, but is not listed in the
above list of items, must the item be produced in the US? Alternatively, must
the iron or steel in such a product be produced in the US?

The answer to both question is no. Only items on the above list must be produced in
the US. Additionally, the iron or steel in a non-listed item can be sourced from outside
the US.

15) What is the definition of steel?

Steel means an alloy that includes at least 50 percent iron, between .02 and 2
percent carbon, and may include other elements. Metallic elements such as chromium,
nickel, molybdenum, manganese, and silicon may be added during the melting of steel
for the purpose of enhancing properties such as corrosion resistance, hardness, or
strength. The definition of steel covers carbon steel, alloy steel, stainless steel, tool steel
and other specialty steels.

16) What does ‘produced in the United States’ mean?

Production in the United States of the iron or steel products used in the project
requires that all manufacturing processes, including application of coatings, must take
place in the United States, with the exception of metallurgical processes involving
refinement of steel additives. All manufacturing processes includes processes such as
melting, refining, forming, rolling, drawing, finishing, fabricating and coating. Further, if
a domestic iron and steel product is taken out of the US for any part of the manufacturing
process, it becomes foreign source material. However, raw materials such as iron ore,
limestone and iron and steel scrap are not covered by the AIS requirement, and the
material(s), if any, being applied as a coating are similarly not covered. Non-iron or steel
components of an iron and steel product may come from non-US sources. For example,
for products such as valves and hydrants, the individual non-iron and steel components
do not have to be of domestic origin.
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17) Are the raw materials used in the production of iron or steel required to come
from US sources?

No. Raw materials, such as iron ore, limestone, scrap iron, and scrap steel, can
come from non-US sources.

18) If an above listed item is primarily made of iron or steel, but is only at the
construction site temporarily, must such an item be produced in the US?

No. Only the above listed products made primarily of iron or steel, permanently
incorporated into the project must be produced in the US. For example trench boxes,
scaffolding or equipment, which are removed from the project site upon completion of
the project, are not required to be made of U.S. Iron or Steel.

19) What is the definition of ‘municipal castings’?

Municipal castings are cast iron or steel infrastructure products that are melted and
cast. They typically provide access, protection, or housing for components incorporated
into utility owned drinking water, storm water, wastewater, and surface infrastructure.
They are typically made of grey or ductile iron, or steel. Examples of municipal castings
are:

Access Hatches;

Ballast Screen;

Benches (Iron or Steel);

Bollards;

Cast Bases;

Cast Iron Hinged Hatches, Square and Rectangular;
Cast Iron Riser Rings;

Catch Basin Inlet;

Cleanout/Monument Boxes;

Construction Covers and Frames;

Curb and Corner Guards;

Curb Openings;

Detectable Warning Plates;

Downspout Shoes (Boot, Inlet);

Drainage Grates, Frames and Curb Inlets;
Inlets;

Junction Boxes;

Lampposts;

Manhole Covers, Rings and Frames, Risers;
Meter Boxes;

Service Boxes;

Steel Hinged Hatches, Square and Rectangular;
Steel Riser Rings;

Trash receptacles;

Tree Grates;
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Tree Guards;
Trench Grates; and
Valve Boxes, Covers and Risers.

20) What is ‘structural steel’?

Structural steel is rolled flanged shapes, having at least one dimension of their
cross-section three inches or greater, which are used in the construction of bridges,
buildings, ships, railroad rolling stock, and for numerous other constructional purposes.
Such shapes are designated as wide-flange shapes, standard I-beams, channels, angles,
tees and zees. Other shapes include H-piles, sheet piling, tie plates, cross ties, and those
for other special purposes.

21) What is a “‘construction material’ for purposes of the AIS requirement?

Construction materials are those articles, materials, or supplies made primarily of
iron and steel, that are permanently incorporated into the project, not including
mechanical and/or electrical components, equipment and systems. Some of these
products may overlap with what is also considered “structural steel”. This includes, but
is not limited to, the following products: wire rod, bar, angles, concrete reinforcing bar,
wire, wire cloth, wire rope and cables, tubing, framing, joists, trusses, fasteners (i.e., nuts
and bolts), welding rods, decking, grating, railings, stairs, access ramps, fire escapes,
ladders, wall panels, dome structures, roofing, ductwork, surface drains, cable hanging
systems, manhole steps, fencing and fence tubing, guardrails, doors, and stationary
screens.

22) What is not considered a ‘construction material’ for purposes of the AIS
requirement?

Mechanical and electrical components, equipment and systems are not considered
construction materials. Mechanical equipment is typically that which has motorized parts
and/or is powered by a motor. Electrical equipment is typically any machine powered by
electricity and includes components that are part of the electrical distribution system.

The following examples (including their appurtenances necessary for their intended
use and operation) are NOT considered construction materials: pumps, motors, gear
reducers, drives (including variable frequency drives (VFDs)), electric/pneumatic/manual
accessories used to operate valves (such as electric valve actuators), mixers, gates,
motorized screens (such as traveling screens), blowers/aeration equipment, compressors,
meters, sensors, controls and switches, supervisory control and data acquisition
(SCADA), membrane bioreactor systems, membrane filtration systems, filters, clarifiers
and clarifier mechanisms, rakes, grinders, disinfection systems, presses (including belt
presses), conveyors, cranes, HVAC (excluding ductwork), water heaters, heat
exchangers, generators, cabinetry and housings (such as electrical boxes/enclosures),
lighting fixtures, electrical conduit, emergency life systems, metal office furniture,
shelving, laboratory equipment, analytical instrumentation, and dewatering equipment.
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23) If the iron or steel is produced in the US, may other steps in the manufacturing
process take place outside of the US, such as assembly?

No. Production in the US of the iron or steel used in a listed product requires that
all manufacturing processes must take place in the United States, except metallurgical
processes involving refinement of steel additives.

24) What processes must occur in the US to be compliant with the AIS requirement
for reinforced precast concrete?

While reinforced precast concrete may not be at least 50% iron or steel, in this
particular case, the reinforcing bar and wire must be produced in the US and meet the
same standards as for any other iron or steel product. Additionally, the casting of the
concrete product must take place in the US. The cement and other raw materials used in
concrete production are not required to be of domestic origin.

If the reinforced concrete is cast at the construction site, the reinforcing bar and
wire are considered to be a construction material and must be produced in the US.

Compliance

25) How should an assistance recipient document compliance with the AIS
requirement?

In order to ensure compliance with the AIS requirement, specific AIS contract
language must be included in each contract, starting with the assistance agreement, all the
way down to the purchase agreements. Sample language for assistance agreements and
contracts can be found in Appendix 3 and 4.

EPA recommends the use of a step certification process, similar to one used by the
Federal Highway Administration. The step certification process is a method to ensure
that producers adhere to the AIS requirement and assistance recipients can verify that
products comply with the AIS requirement. The process also establishes accountability
and better enables States to take enforcement actions against violators.

Step certification creates a paper trail which documents the location of the
manufacturing process involved with the production of steel and iron materials. A step
certification is a process under which each handler (supplier, fabricator, manufacturer,
processor, etc) of the iron and steel products certifies that their step in the process was
domestically performed. Each time a step in the manufacturing process takes place, the
manufacturer delivers its work along with a certification of its origin. A certification can
be quite simple. Typically, it includes the name of the manufacturer, the location of the
manufacturing facility where the product or process took place (not its headquarters), a
description of the product or item being delivered, and a signature by a manufacturer’s
responsible party. Attached, as Appendix 5, are sample certifications. These
certifications should be collected and maintained by assistance recipients.
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Alternatively, the final manufacturer that delivers the iron or steel product to the
worksite, vendor, or contractor, may provide a certification asserting that all
manufacturing processes occurred in the US. While this type of certification may be
acceptable, it may not provide the same degree of assurance. Additional documentation
may be needed if the certification is lacking important information. Step certification is
the best practice.

26) How should a State ensure assistance recipients are complying with the AIS
requirement?

In order to ensure compliance with the AIS requirement, States SRF programs must
include specific AIS contract language in the assistance agreement. Sample language for
assistance agreements can be found in Appendix 3.

States should also, as a best practice, conduct site visits of projects during
construction and review documentation demonstrating proof of compliance which the
assistance recipient has gathered.

27) What happens if a State or EPA finds a non-compliant iron and/or steel product
permanently incorporated in the project?

If a potentially non-compliant product is identified, the State should notify the
assistance recipient of the apparent unauthorized use of the non-domestic component,
including a proposed corrective action, and should be given the opportunity to reply. If
unauthorized use is confirmed, the State can take one or more of the following actions:
request a waiver where appropriate; require the removal of the non-domestic item; or
withhold payment for all or part of the project. Only EPA can issue waivers to authorize
the use of a non-domestic item. EPA may use remedies available to it under the Clean
Water Act, the Safe Drinking Water Act, and 40 CFR part 31 grant regulations, in the
event of a violation of a grant term and condition.

It is recommended that the State work collaboratively with EPA to determine the
appropriate corrective action, especially in cases where the State is the one who identifies
the item in noncompliance or there is a disagreement with the assistance recipient.

If fraud, waste, abuse, or any violation of the law is suspected, the Office of
Inspector General (OIG) should be contacted immediately. The OIG can be reached at 1-
888-546-8740 or OIG_Hotline@epa.gov. More information can be found at this website:
http://oig.hhs.gov/fraud/report-fraud/

28) How do international trade agreements affect the implementation of the AIS
requirements?

The AIS provision applies in a manner consistent with United States obligations
under international agreements. Typically, these obligations only apply to direct
procurement by the entities that are signatories to such agreements. In general, SRF
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assistance recipients are not signatories to such agreements, so these agreements have no
impact on this AIS provision. In the few instances where such an agreement applies to a
municipality, that municipality is under the obligation to determine its applicability and
requirements and document the actions taken to comply for the State.

Waiver Process

The statute permits EPA to issue waivers for a case or category of cases where EPA
finds (1) that applying these requirements would be inconsistent with the public interest;
(2) iron and steel products are not produced in the US in sufficient and reasonably
available quantities and of a satisfactory quality; or (3) inclusion of iron and steel
products produced in the US will increase the cost of the overall project by more than 25
percent.

In order to implement the AIS requirements, EPA has developed an approach to
allow for effective and efficient implementation of the waiver process to allow projects to
proceed in a timely manner. The framework described below will allow States, on behalf
of the assistance recipients, to apply for waivers of the AIS requirement directly to EPA
Headquarters. Only waiver requests received from states will be considered. Pursuant to
the Act, EPA has the responsibility to make findings as to the issuance of waivers to the
AIS requirements.

Definitions

The following terms are critical to the interpretation and implementation of the
AIS requirements and apply to the process described in this memorandum:

Reasonably Available Quantity: The quantity of iron or steel products is available or will
be available at the time needed and place needed, and in the proper form or specification
as specified in the project plans and design.

Satisfactory Quality: The quality of iron or steel products, as specified in the project
plans and designs.

Assistance Recipient: A borrower or grantee that receives funding from a State CWSRF
or DWSREF program.

Step-By-Step Waiver Process

Application by Assistance Recipient

Each local entity that receives SRF water infrastructure financial assistance is
required by section 436 of the Act to use American made iron and steel products in the
construction of its project. However, the recipient may request a waiver. Until a waiver
is granted by EPA, the AIS requirement stands, except as noted above with respect to
municipalities covered by international agreements.
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The waiver process begins with the SRF assistance recipient. In order to fulfill the
AIS requirement, the assistance recipient must in good faith design the project (where
applicable) and solicit bids for construction with American made iron and steel products.
It is essential that the assistance recipient include the AIS terms in any request for
proposals or solicitations for bids, and in all contracts (see Appendix 3 for sample
construction contract language). The assistance recipient may receive a waiver at any
point before, during, or after the bid process, if one or more of three conditions is met:

1. Applying the American Iron and Steel requirements of the Act would be
inconsistent with the public interest;

2. Iron and steel products are not produced in the United States in sufficient
and reasonably available quantities and of a satisfactory quality; or

3. Inclusion of iron and steel products produced in the United States will
increase the cost of the overall project by more than 25 percent.

Proper and sufficient documentation must be provided by the assistance recipient. A
checklist detailing the types of information required for a waiver to be processed is
attached as Appendix 1.

Additionally, it is strongly encouraged that assistance recipients hold pre-bid
conferences with potential bidders. A pre-bid conference can help to identify iron and
steel products needed to complete the project as described in the plans and specifications
that may not be available from domestic sources. It may also identify the need to seek a
waiver prior to bid, and can help inform the recipient on compliance options.

In order to apply for a project waiver, the assistance recipient should email the
request in the form of a Word document (.doc) to the State SRF program. It is strongly
recommended that the State designate a single person for all AIS communications. The
State SRF designee will review the application for the waiver and determine whether the
necessary information has been included. Once the waiver application is complete, the
State designee will forward the application to either of two email addresses. For CWSRF
waiver requests, please send the application to: cwsrfwaiver@epa.gov. For DWSRF
waiver requests, please send the application to: dwsrfwaiver@epa.gov.

Evaluation by EPA

After receiving an application for waiver of the AIS requirements, EPA
Headquarters will publish the request on its website for 15 days and receive informal
comment. EPA Headquarters will then use the checklist in Appendix 2 to determine
whether the application properly and adequately documents and justifies the statutory
basis cited for the waiver — that it is quantitatively and qualitatively sufficient — and to
determine whether or not to grant the waiver.
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In the event that EPA finds that adequate documentation and justification has been
submitted, the Administrator may grant a waiver to the assistance recipient. EPA will
notify the State designee that a waiver request has been approved or denied as soon as
such a decision has been made. Granting such a waiver is a three-step process:

1. Posting — After receiving an application for a waiver, EPA is required to publish
the application and all material submitted with the application on EPA’s website for
15 days. During that period, the public will have the opportunity to review the
request and provide informal comment to EPA. The website can be found at:
http://water.epa.gov/grants_funding/aisrequirement.cfm

2. Evaluation — After receiving an application for waiver of the AIS requirements,
EPA Headquarters will use the checklist in Appendix 2 to determine whether the
application properly and adequately documents and justifies the statutory basis cited
for the waiver — that it is quantitatively and qualitatively sufficient — and to
determine whether or not to grant the waiver.

3. Signature of waiver approval by the Administrator or another agency official
with delegated authority — As soon as the waiver is signed and dated, EPA will
notify the State SRF program, and post the signed waiver on our website. The
assistance recipient should keep a copy of the signed waiver in its project files.

Public Interest Waivers

EPA has the authority to issue public interest waivers. Evaluation of a public
interest waiver request may be more complicated than that of other waiver requests so
they may take more time than other waiver requests for a decision to be made. An
example of a public interest waiver that might be issued could be for a community that
has standardized on a particular type or manufacturer of a valve because of its
performance to meet their specifications. Switching to an alternative valve may require
staff to be trained on the new equipment and additional spare parts would need to be
purchased and stocked, existing valves may need to be unnecessarily replaced, and
portions of the system may need to be redesigned. Therefore, requiring the community to
install an alternative valve would be inconsistent with public interest.

EPA also has the authority to issue a public interest waiver that covers categories of
products that might apply to all projects.

EPA reserves the right to issue national waivers that may apply to particular classes
of assistance recipients, particular classes of projects, or particular categories of iron or
steel products. EPA may develop national or (US geographic) regional categorical
waivers through the identification of similar circumstances in the detailed justifications
presented to EPA in a waiver request or requests. EPA may issue a national waiver based
on policy decisions regarding the public’s interest or a determination that a particular
item is not produced domestically in reasonably available quantities or of a sufficient
quality. In such cases, EPA may determine it is necessary to issue a national waiver.

DEP-DMS-I Page 13 of 20


http://water.epa.gov/grants_funding/aisrequirement.cfm

If you have any questions concerning the contents of this memorandum, you may
contact us, or have your staff contact Jordan Dorfman, Attorney-Advisor, State
Revolving Fund Branch, Municipal Support Division, at dorfman.jordan@epa.gov or
(202) 564-0614 or Kiri Anderer, Environmental Engineer, Infrastructure Branch,
Drinking Water Protection Division, at anderer.kirsten@epa.gov or (202) 564-3134.

Attachments
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Attachment 1: Information Checklist for Waiver Request

The purpose of this checklist is to help ensure that all appropriate and necessary information is submitted to EPA. EPA recommends that States review this checklist
carefully and provide all appropriate information to EPA. This checklist is for informational purposes only and does not need to be included as part of a waiver
application.

Items 4 Notes

General
*  Waiver request includes the following information:
— Description of the foreign and domestic construction materials
—  Unit of measure
—  Quantity
—  Price
— Time of delivery or availability
— Location of the construction project
— Name and address of the proposed supplier
— A detailed justification for the use of foreign construction materials
*  Waiver request was submitted according to the instructions in the memorandum
» Assistance recipient made a good faith effort to solicit bids for domestic iron and steel products, as demonstrated by language
in requests for proposals, contracts, and communications with the prime contractor
Cost Waiver Requests
*  Waiver request includes the following information:
—  Comparison of overall cost of project with domestic iron and steel products to overall cost of project with foreign iron
and steel products
— Relevant excerpts from the bid documents used by the contractors to complete the comparison
—  Supporting documentation indicating that the contractor made a reasonable survey of the market, such as a description
of the process for identifying suppliers and a list of contacted suppliers
Availability Waiver Requests
*  Waiver request includes the following supporting documentation necessary to demonstrate the availability, quantity, and/or
quality of the materials for which the waiver is requested:
—  Supplier information or pricing information from a reasonable number of domestic suppliers indicating
availability/delivery date for construction materials
—  Documentation of the assistance recipient’s efforts to find available domestic sources, such as a description of the
process for identifying suppliers and a list of contacted suppliers.
—  Project schedule
— Relevant excerpts from project plans, specifications, and permits indicating the required quantity and quality of
construction materials
*  Waiver request includes a statement from the prime contractor and/or supplier confirming the non-availability of the domestic
construction materials for which the waiver is sought
* Has the State received other waiver requests for the materials described in this waiver request, for comparable projects?
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Attachment 2: HQ Review Checklist for Waiver Request

Instructions: To be completed by EPA. Review all waiver requests using the questions in the checklist, and mark the appropriate box as Yes, No or N/A. Marks that
fall inside the shaded boxes may be grounds for denying the waiver. If none of your review markings fall into a shaded box, the waiver is eligible for approval if it
indicates that one or more of the following conditions applies to the domestic product for which the waiver is sought:

1. The iron and/or steel products are not produced in the United States in sufficient and reasonably available quantities and of a satisfactory quality.

2. The inclusion of iron and/or steel products produced in the United States will increase the cost of the overall project by more than 25 percent.

Review Items Yes | No | N/A Comments

Cost Waiver Requests
* Does the waiver request include the following information?
—  Comparison of overall cost of project with domestic iron and steel products to overall cost of project with

foreign iron and steel products

— Relevant excerpts from the bid documents used by the contractors to complete the comparison
— A sufficient number of bid documents or pricing information from domestic sources to constitute a

reasonable survey of the market
» Does the Total Domestic Project exceed the Total Foreign Project Cost by more than 25%?

Availability Waiver Requests
* Does the waiver request include supporting documentation sufficient to show the availability, quantity, and/or
quality of the iron and/or steel product for which the waiver is requested?
—  Supplier information or other documentation indicating availability/delivery date for materials
—  Project schedule
— Relevant excerpts from project plans, specifications, and permits indicating the required quantity and quality
of materials

* Does supporting documentation provide sufficient evidence that the contractors made a reasonable effort to locate
domestic suppliers of materials, such as a description of the process for identifying suppliers and a list of contacted
suppliers?

+ Based on the materials delivery/availability date indicated in the supporting documentation, will the materials be
unavailable when they are needed according to the project schedule? (By item, list schedule date and domestic
delivery quote date or other relevant information)

+ Is EPA aware of any other evidence indicating the non-availability of the materials for which the waiver is

requested?

Examples include:

—  Multiple waiver requests for the materials described in this waiver request, for comparable projects in the
same State

—  Multiple waiver requests for the materials described in this waiver request, for comparable projects in other
States

—  Correspondence with construction trade associations indicating the non-availability of the materials

* Are the available domestic materials indicated in the bid documents of inadequate quality compared those required
by the project plans, specifications, and/or permits?
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Attachment 3: Example Loan Agreement Language

ALL ASSISTANCE AGREEMENT MUST HAVE A CLAUSE REQUIRING COMPLIANCE
WITH THE AIS REQUIREMENT. THIS IS AN EXAMPLE OF WHAT COULD BE
INCLUDED IN SRF ASSISTANCE AGREEMENTS. EPA MAKES NO CLAIMS REGARDING
THE LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE LAW:

Comply with all federal requirements applicable to the Loan (including those imposed by the 2014
Appropriations Act and related SRF Policy Guidelines) which the Participant understands includes,
among other, requirements that all of the iron and steel products used in the Project are to be
produced in the United States (““American Iron and Steel Requirement”) unless (i) the Participant
has requested and obtained a waiver from the Agency pertaining to the Project or (ii) the Finance
Authority has otherwise advised the Participant in writing that the American Iron and Steel
Requirement is not applicable to the Project.

Comply with all record keeping and reporting requirements under the Clean Water Act/Safe
Drinking Water Act, including any reports required by a Federal agency or the Finance Authority
such as performance indicators of program deliverables, information on costs and project progress.
The Participant understands that (i) each contract and subcontract related to the Project is subject to
audit by appropriate federal and state entities and (ii) failure to comply with the Clean Water
Act/Safe Drinking Water Act and this Agreement may be a default hereunder that results in a
repayment of the Loan in advance of the maturity of the Bonds and/or other remedial actions.
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Attachment 4. Sample Construction Contract Language

ALL CONTRACTS MUST HAVE A CLAUSE REQUIRING COMPLIANCE WITH THE AIS
REQUIREMENT. THIS IS AN EXAMPLE OF WHAT COULD BE INCLUDED IN ALL
CONTRACTS IN PROJECTS THAT USE SRF FUNDS. EPA MAKES NO CLAIMS
REGARDING THE LEGALITY OF THIS CLAUSE WITH RESPECT TO STATE OR LOCAL
LAW:

The Contractor acknowledges to and for the benefit of the City of (“Purchaser”) and
the (the “State”) that it understands the goods and services under this
Agreement are being funded with monies made available by the Clean Water State Revolving Fund
and/or Drinking Water State Revolving Fund that have statutory requirements commonly known as
“American Iron and Steel;” that requires all of the iron and steel products used in the project to be
produced in the United States (“American [ron and Steel Requirement”) including iron and steel
products provided by the Contactor pursuant to this Agreement. The Contractor hereby represents
and warrants to and for the benefit of the Purchaser and the State that (a) the Contractor has
reviewed and understands the American Iron and Steel Requirement, (b) all of the iron and steel
products used in the project will be and/or have been produced in the United States in a manner that
complies with the American Iron and Steel Requirement, unless a waiver of the requirement is
approved, and (c) the Contractor will provide any further verified information, certification or
assurance of compliance with this paragraph, or information necessary to support a waiver of the
American Iron and Steel Requirement, as may be requested by the Purchaser or the State.
Notwithstanding any other provision of this Agreement, any failure to comply with this paragraph
by the Contractor shall permit the Purchaser or State to recover as damages against the Contractor
any loss, expense, or cost (including without limitation attorney’s fees) incurred by the Purchaser or
State resulting from any such failure (including without limitation any impairment or loss of
funding, whether in whole or in part, from the State or any damages owed to the State by the
Purchaser). While the Contractor has no direct contractual privity with the State, as a lender to the
Purchaser for the funding of its project, the Purchaser and the Contractor agree that the State is a
third-party beneficiary and neither this paragraph (nor any other provision of this Agreement
necessary to give this paragraph force or effect) shall be amended or waived without the prior
written consent of the State.
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Attachment 5: Sample Certification 1

The following information is provided as a sample letter of step certification for AIS compliance.
Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Step Certification for Project (XXXXXXXXXX)

I, (company representative), certify that the (melting, bending, coating, galvanizing, cutting, etc.)
process for (manufacturing or fabricating) the following products and/or materials shipped or
provided for the subject project is in full compliance with the American Iron and Steel requirement

as mandated in EPA’s State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XXxx
3. Xxxx

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we will
immediately notify the prime contractor and the engineer.

Signed by company representative
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Attachment 5: Sample Certification 2

The following information is provided as a sample letter of certification for AIS compliance.
Documentation must be provided on company letterhead.

Date

Company Name

Company Address

City, State Zip

Subject: American Iron and Steel Certification for Project (XXXXXXXXXX)

I, (company representative), certify that the following products and/or materials shipped/provided to
the subject project are in full compliance with the American Iron and Steel requirement as mandated

in EPA’s State Revolving Fund Programs.

Item, Products and/or Materials:

1. Xxxx
2. XXxx
3. XxXxx

Such process took place at the following location:

If any of the above compliance statements change while providing material to this project we will
immediately notify the prime contractor and the engineer.

Signed by company representative
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	Indicate LocationPage  or Not Applicable NA1 Check which Bid Law provisions apply to this contract A MGL c30 s39M NonBuildingPublic Works Contracts B MGL c149 ss44A44J Building Contract with Filed SubBids The provisions under which this contract is being bid are stated in the BID ADVERTISEMENT at: 
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	Indicate LocationPage  or Not Applicable NA3 The Bid Advertisement must contain the following information A 5 bid deposit: 
	Indicate LocationPage  or Not Applicable NAB Project description with time frame for the contract completion: 
	Indicate LocationPage  or Not Applicable NAC Where and how the bidding documents may be obtained or examined: 
	Indicate LocationPage  or Not Applicable NAD The location date and time by which bids are required to be submitted: 
	Indicate LocationPage  or Not Applicable NAE A statement that the project is to be funded in part by the Massachusetts Clean Water Trust the Trust: 
	Indicate LocationPage  or Not Applicable NAF A statement that the project requires compliance with the Department of Environmental Protections Diesel Retrofit Program See Appendix B DEPDMSPS19: 
	Indicate LocationPage  or Not Applicable NA4 The Bid Advertisement must contain the following paragraphs A Disadvantaged Business Enterprise DBE goals are applicable to the total dollars paid to the construction contract The goals for this project are a minimum of 340 percent DMBE participation and 380 percent DWBE participation by certified DBEs The two low bidders shall submit completed DBE forms EEODEP190C EEODEP191C and the DBE Certification of United States Citizenship form by the close of business on the third business day after bid opening Failure to comply with the requirements of this paragraph may be deemed to render a proposal nonresponsive No waiver of any provision of this section will be granted unless approved by the Department of Environmental Protection MassDEP: 
	Indicate LocationPage  or Not Applicable NAB Minimum Wage Rates as determined by the Commissioner of Department of Workforce Development under the provision of the Massachusetts General Laws Chapter 149 Sections 26 to 27D as amended apply to this project It is the responsibility of the contractor before bid opening to request if necessary any additional information on Minimum Wage Rates for those trades people who may be employed for the proposed work under this contract Federal Minimum Wage Rates as determined by the United States Department of Labor under the DavisBacon Act also apply to this project: 
	Indicate LocationPage  or Not Applicable NA5 The provisions of the following paragraphs must be included in the INSTRUCTIONS TO BIDDERS Other language may be substituted provided the language changes do not substantively alter the meaning of these provisions A Applicable provisions of Massachusetts General Laws and Regulations andor the United States Code and Code of Federal Regulations govern this Contract and any provision in violation of the foregoing shall be deemed null void and of no effect Where conflict between Code of Federal Regulations and State Laws and Regulations exist the more stringent requirement shall apply: 
	Indicate LocationPage  or Not Applicable NAB Minimum Wage Rates as determined by the Commissioner of Department of Workforce Development under the provision of the Massachusetts General Laws Chapter 149 Sections 26 to 27D as amended apply to this project It is the responsibility of the contractor before bid opening to request if necessary any additional information on Minimum Wage Rates for those trades people who may be employed for the proposed work under this contract Federal Minimum Wage Rates as determined by the United States Department of Labor under the DavisBacon Act also apply to this project See Appendix G: 
	Indicate LocationPage  or Not Applicable NAC The contractor guarantees that the Work and Services to be performed under the Contract and all workmanship materials and equipment performed furnished used or installed in the construction of the same shall be free from defects and flaws and shall be performed and furnished in strict accordance with the Drawings Specifications and other contract documents that the strength of all parts of all manufactured equipment shall be adequate and as specified and that the performance test requirements of the Contract shall be fulfilled This guarantee shall be for a period of one year from and after the date of completion and acceptance of the Work as stated in the final estimate If part of the Work is accepted in accordance with that subsection of this AGREEMENT titled Partial Acceptance the guarantee for that part of the Work shall be for a period of one year from the date fixed for such acceptance: 
	Indicate LocationPage  or Not Applicable NAIf at any time within the said period of guarantee any part of the Work requires repairing correction or replacement the Owner may notify the contractor in writing to make the required repairs correction or replacements If the Contractor neglects to commence making such repairs corrections or replacements to the satisfaction of the Owner within seven 7 days from the date of receipt of such notice or having commenced fails to prosecute such Work with diligence the Owner may employ other persons to make said repairs correction or replacements and charge the costs including compensation for additional professional services to the Contractor: 
	Indicate LocationPage  or Not Applicable NAD This project is subject to the Safety and Health Regulations of the US Department of Labor set forth in Title 29 CFR Part 1926 and to all subsequent amendments and to the Massachusetts Department of Labor and Industries Division of Industrial Safety Rules and Regulations for the Prevention of Accidents in Construction Operations Chapter 454 CMR 1000 et seq Contractors shall be familiar with the requirements of these regulations: 
	Indicate LocationPage  or Not Applicable NAE Whenever it is written that an equipment manufacturer must have a specified period of experience with his product equipment which does not meet the specified experience period can be considered if the equipment supplier or manufacturer is willing to provide an Efficiency Guarantee Bond or cash deposit for the duration of the specified time period which will guarantee replacement of that equipment in the event of failure: 
	Indicate LocationPage  or Not Applicable NAF This project is subject to the requirements of the Department of Environmental Protections Diesel Retrofit Program Bidders must submit a signed and dated Statement of Intent to Comply form as part of their bid proposal documents: 
	Indicate LocationPage  or Not Applicable NAG This project is subject to the American Iron and Steel requirements of PL 113 76 the Consolidated Appropriations Act of 2014: 
	Indicate LocationPage  or Not Applicable NA6 The bid proposal must contain the following information A Contract name contract number and SRF project number designation: 
	Indicate LocationPage  or Not Applicable NAB The method for determining the award of the contract when Bid Alternates are included: 
	Indicate LocationPage  or Not Applicable NAC Acknowledgement of Addenda: 
	Indicate LocationPage  or Not Applicable NAD A Labor and Material or Payment Bond in the amount of 100 of the total contract price must be provided by the general contractor: 
	Indicate LocationPage  or Not Applicable NAE A Performance Bond in the amount of 100 of the total contract price must be provided by the general contractor: 
	F The time for completion of this contract is: 
	Indicate LocationPage  or Not Applicable NAF The time for completion of this contract is calendar days: 
	G Liquidated damages specified in this contract are: 
	Indicate LocationPage  or Not Applicable NAG Liquidated damages specified in this contract are  per day for each calendar day beyond the contract completion date that work remains uncompleted: 
	Indicate LocationPage  or Not Applicable NAH SRF eligible and ineligible items must be clearly separated in the bid proposal: 
	Indicate LocationPage  or Not Applicable NA7 The following paragraph must be included in its entirety in the Bid Proposal The time period for holding bids where Federal approval is not required is 30 days Saturdays Sundays and legal holidays excluded after the opening of bids and where Federal approval is required the time period for holding bids is 30 days Saturdays Sundays and holidays excluded after Federal approval: 
	Check Box 8: 
	A: Off
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	Indicate LocationPage  or Not Applicable NA8 Indicate which bidders Bid Law certification statements apply to this contract A MGL c30 s39M a and c See Appendix A1 DEPDMSPS17 B MGL c149 ss44D 1 b and s44E 2 3 See Appendix A2 DEPDMSPS18: 
	Indicate LocationPage  or Not Applicable NAThe following other certifications must be included in their entirety in the Bid Proposal C State Taxes Pursuant to MGLc62C s49A I certify under the penalties of perjury that I to my best knowledge and belief have filed all state tax returns and paid all State Taxes required under law See Appendix A1 DEPDMSPS17 for the applicable contractors certification statements required when bid under the provisions of c30 s39 NonBuildingPublic Works Contract including certifications for state taxes work in harmony EEOAA provisions noncollusion and nondebarment See Appendix A2 DEPDMSPS18 for the applicable contractors certification statements required when bid under the provisions of c149 s44A44J Building Contract with filed subbids including certifications for state taxes EEOAA provisions eligibility update statement with noncollusion work in harmony and nondebarment: 
	Indicate LocationPage  or Not Applicable NAD Equal Employment OpportunityAffirmative Action Provisions The undersigned bidder hereby certifies heshe will comply with the specific affirmative action steps contained in the EEOAA provisions of this Contract including compliance with the Disadvantaged Business Enterprise provisions as required under these contract provisions The contractor receiving the award of the contract shall incorporate the EEOAA provisions of this contract into all subcontracts and purchase orders so that such provisions will be binding upon each subcontractor or vendor See Appendix A1 DEPDMSPS17 Appendix A2 DEPDMSPS18: 
	Indicate LocationPage  or Not Applicable NAE NonDebarment The undersigned further certifies under penalty of perjury that the said undersigned is not presently debarred from doing public construction work in the Commonwealth under the provisions of Section TwentyNine F of Chapter TwentyNine or any other applicable debarment provisions of any other Chapter of the General Laws or any rule or regulation promulgated thereunder and is not presently debarred suspended proposed for debarment declared ineligible or voluntarily excluded from covered transactions by any Federal department or agency See Appendix A1 DEPDMSPS17 Appendix A2 DEPDMSPS18: 
	Indicate LocationPage  or Not Applicable NAF Suspension and Debarment The EPA prohibits the use of suspended or debarred contractors and suppliers in SRF financed contracts All SRF financed contracts and subcontracts must include the following language requiring compliance with 2 CFR 180 and 2 CFR 1532 Add the following statement in the bid proposal Bidders must fully comply with Subpart C of 2 CFR Part 180 and 2 CFR Part 1532 entitled responsibilities of Participants Regarding transactions Doing Business with Other Persons Contractors subcontractors or suppliers that appear on the Excluded Parties List System at wwwusgovxmlcomdataserviceaspxdsEPLS are not eligible for award of any contracts funded by the Massachusetts State Revolving Fund Add the following statement or a statement accomplishing the same purpose in the contract The Contractor agrees that it will fully comply with Subpart C of 2 CFR Part 180 and 2 CFR Part1532 entitled Responsibilities of Participants Regarding Transactions Doing Business with Other Persons The Contractor shall not award any subcontracts or purchase any materials from suppliers that appear on the Excluded Parties List System The Contractor shall include this requirement in each subcontract and require it to be included in all subcontracts regardless of tier The Contractor shall maintain reasonable records to demonstrate compliance with these requirements: 
	Indicate LocationPage  or Not Applicable NA9 The following Diesel Retrofit Program form is included as part of the Bid Proposal Department of Environmental Protections Diesel Retrofit Program Statement of Intent to Comply In the BID PROPOSAL at See Appendix B for Diesel Retrofit Program: 
	Indicate LocationPage  or Not Applicable NA10 The following paragraphs must be included in their entirety in the Contract A The fair share goals for disadvantaged business enterprise DBE participation for this contract are a minimum of 340 percent Disadvantaged Minority Business Enterprise DMBE participation and 380 percent Disadvantaged Women Business EnterpriseDWBE participation applicable to the total dollar amount paid for the construction contract The Contractor shall take all affirmative steps necessary to achieve this goal and shall provide reports documenting the portion of contract and subcontract dollars paid to DBEs and its efforts to achieve the goals with each invoice submitted or at such greater intervals as specified by the municipality The contractor shall require similar reports from its subcontractors: 
	Indicate LocationPage  or Not Applicable NAB Equal Employment OpportunityAffirmative Action EEOAA Requirements During the performance of this contract the contractor agrees as follows 1 The contractor will not discriminate against any employee or applicant for employment because of race color religion sex or national origin The contractor will take affirmative action to ensure that applicants are employed and that employees are treated during employment without regard to their race color religion sex or national origin Such action shall include but not be limited to the following employment upgrading demotion or transfer recruitment or recruitment advertising layoff or termination rates of pay or other forms of compensation and selection for training including apprenticeship The contractor agrees to post in conspicuous places available to employees and applicants for employment notices to be provided by the contracting officer setting forth the provisions of this nondiscrimination clause: 
	Indicate LocationPage  or Not Applicable NA2 The contractor will in all solicitations or advancements for employees placed by or on behalf of the contractor state that all qualified applicants will receive consideration for employment without regard to race color religion sex or national origin: 
	Indicate LocationPage  or Not Applicable NA3 The contractor will send to each labor union or representative of workers with which he has a collective bargaining agreement or other contract or understanding a notice to be provided by the agency contracting officer advising the labor union or workers representative of the contractors commitments under Section 202 of Executive Order No 11246 of September 24 1965 and shall post copies of the notice in conspicuous places available to employees and applicants for employment: 
	Indicate LocationPage  or Not Applicable NA4 The contractor will comply with all provisions of Executive Order No 11246 of Sept 24 1965 and of the rules regulations and relevant orders of the Secretary of Labor: 
	Indicate LocationPage  or Not Applicable NA5 The contractor will furnish all information and reports required by Executive Order No 11246 of September 24 1965 and by the rules regulations and orders of the Secretary of Labor or pursuant thereto and will permit access to his books records and accounts by the contracting agency and the Secretary of Labor for purposes of investigation to ascertain compliance with such rules regulations and orders Comp p 684 EO 12086 of Oct 5 1978 43 FR 46501 3 CFR 1978 Comp p 230: 
	Indicate LocationPage  or Not Applicable NA6 In the event of the contractors noncompliance with the nondiscrimination clauses of this contract or with any of such rules regulations or orders this contract may be cancelled terminated or suspended in whole or in part and the contractor may be declared ineligible for further Government contracts in accordance with procedures authorized in Executive Order No 11246 of Sept 24 1965 and such other sanctions may be imposed and remedies invoked as provided in Executive Order No 11246 of September 24 1965 or by rule regulation or order of the Secretary of Labor or as otherwise provided by law: 
	Indicate LocationPage  or Not Applicable NA7 The contractor will include the provisions of paragraphs 1 through 7 in every subcontract or purchase order unless exempted by rules regulations or orders of the Secretary of Labor issued pursuant to Section 204 of Executive Order No 11246 of September 24 1965 so that such provisions will be binding upon each subcontractor or vendor The contractor will take such action with respect to any subcontract or purchase order as may be directed by the Secretary of Labor as a means of enforcing such provisions including sanctions for noncompliance Provided however that in the event the contractor becomes involved in or is threatened with litigation with a subcontractor or vendor as a result of such direction the contractor may request the United States to enter into such litigation to protect the interests of the United States Sec 202 amended by EO 11375 of Oct 13 1967 32 FR 14303 3 CFR 1966 1970: 
	Indicate LocationPage  or Not Applicable NAC The contractor shall not participate in or cooperate with an international boycott as defined in Section 999 b3 and 4 of the Internal Revenue code 1986 as amended or engage in conduct declared to be unlawful by Section 2 of Chapter 151E of the Massachusetts General Laws: 
	calendar days: 
	Indicate LocationPage  or Not Applicable NA11 The provisions of the following paragraphs must be included in the Contract Other language may be substituted provided the language changes do not substantively alter the meaning of these provisions A The time for completion of this contract is calendar days: 
	per day for: 
	Indicate LocationPage  or Not Applicable NAB Liquidated damages specified in this contract are  per day for each calendar day beyond the contract completion date that work remains uncompleted: 
	percent: 
	Indicate LocationPage  or Not Applicable NAC As per MassDEPs Policy Memorandum 10  the agreed upon DIRECT LABOR MARKUP percentage for Change Orders on this project shall be percent: 
	Indicate LocationPage  or Not Applicable NA12 The following LGU auditoraccountants certification must be included in contract Pursuant to MGL c44 s31C I certify that an appropriation has been made in the total amount of the contract: 
	Indicate LocationPage  or Not Applicable NA13 All contracts must have a clause requiring compliance with the American Iron and Steel AIS requirements The following is suggested language developed by the EPA for use in SRF construction contracts Any deviation from this suggested language should be reviewed and approved by local legal counsel The Contractor acknowledges to and for the benefit of the CityTown of Purchaser and the Commonwealth of Massachusetts the State that it understands the goods and services under this Agreement are being funded with monies made available by the Clean Water State Revolving Fund andor Drinking Water State Revolving Fund that have statutory requirements commonly known as American Iron and Steel that requires all of the iron and steel products used in the project to be produced in the United States American Iron and Steel Requirement including iron and steel products provided by the Contactor pursuant to this Agreement The Contractor hereby represents and warrants to and for the benefit of the Purchaser and the State that athe Contractor has reviewed and understands the American Iron and Steel Requirement b all of the iron and steel products used in the project will be andor have been produced in the United States in a manner that complies with the American Iron and Steel Requirement unless a waiver of the requirement is approved and c the Contractor will provide any further verified information certification or assurance of compliance with this paragraph or information necessary to support a waiver of the American Iron and Steel Requirement as may be requested by the Purchaser or the State Notwithstanding any other provision of this Agreement any failure to comply with this paragraph by the Contractor shall permit the Purchaser or State to recover as damages against the Contractor any loss expense or cost including without limitation attorneys feesincurred by the Purchaser or State resulting from any such failure including without limitation any impairment or loss of funding whether in whole or in part from the State or any damages owed to the State by the Purchaser While the Contractor has no direct contractual privity with the State as a lender to the Purchaser for the funding of its project the Purchaser and the Contractor agree that the State is a thirdparty beneficiary and neither this paragraph nor any other provision of this Agreement necessary to give this paragraph force or effect shall be amended or waived without the prior written consent of the State: 
	Indicate LocationPage  or Not Applicable NA14 All contracts for water and sewer projects awarded as a result of a proposal or invitation for bids under MGL Chapter 30 section 39M shall include a price adjustment clause for fuel both diesel and gasoline liquid asphalt and portland cement contained in castinplace concrete A base price for each material shall be set by the awarding authority or agency and shall be included in the bid documents at the time the project is advertised The awarding authority or agency shall also identify in the bid documents the price index to be used for each material The price adjustment clause shall provide for a contract adjustment to be made on a monthly basis when the monthly cost change exceeds plus or minus 5 per cent: 
	Indicate LocationPage  or Not Applicable NA15 All construction contracts are subject to the Davis Bacon wage rate requirements and must include the provisions found in Appendix G in the contract The Davis Bacon Act Requirements are included: 
	Indicate LocationPage  or Not Applicable NA16 The following suspension and debarment statement must be included in the contract The Contractor agrees that it will fully comply with Subpart C of 2 CFR Part 180 and 2 CFR Part 1532 entitled Responsibilities of Participants Regarding Transactions Doing Business with Other Persons The Contractor shall not award any subcontracts or purchase any materials from suppliers that appear on the Excluded Parties List System The Contractor shall include this requirement in each subcontract and require it to be included in all subcontracts regardless of tier The Contractor shall maintain reasonable records to demonstrate compliance with these requirements: 
	Indicate LocationPage  or Not Applicable NA17 Provisions for the following types of Contractors Commercial General Liability insurance coverage must be included in the Specifications in no less than the limits required by law or the following limits whichever are greater A Workmans Compensation and Employers Liability Insurance in Workers Compensation 100000 Employers Liability 500000 Each accident 500000 Disease per employee B Commercial General Liability Insurance with the following limits Bodily Injury  1000000 Each occurrence Property Damage 1000000 General aggregate C Vehicle Liability Insurance Bodily Injury  1000000 Each person Property Damage 1000000 Each accident D Owners Protective Liability equal to Contractors required coverage stated in B if the project involves blasting E Builders Risk Fire Insurance in an amount equal to the insurable value of the Contract These coverages are stated in the SPECIFICATIONS at: 
	Indicate LocationPage  or Not Applicable NA18 The EPA requires SRF loan recipients to create and maintain a list of all MBEWBE and nonMBEWBE subcontractors on the project Within 90 days of the contract award the LGU must submit an initial subcontractor list to MassDEP A final updated subcontractor list will be submitted with the final payment request to MassDEP This form is incorporated in the SPECIFICATIONS at See Appendix E for Schedule of Subcontractor Participation Form: 
	Indicate LocationPage  or Not Applicable NA19 The Construction Bid Specifications SPECIAL PROVISIONS FOR DISADVANTAGED BUSINESS ENTERPRISES The Department of Environmental Protection Division of Municipal Services Package shall be included in the Commonwealth of Massachusetts Requirement Section of the Contract Documents with the attached EEODEP forms Schedule of Participation EEODEP190C Letter of Intent EEODEP191C DBE Certification of United States Citizenship DBE Subcontractor Participation Form EPA Form 61002 Request for Waiver 2 pages EEODEP490C This package is incorporated in the SPECIFICATIONS at See Appendix E for pages EEODEPSPPage 1 through EEODEPSPPage 9 and EEODEP Forms: 
	Indicate LocationPage  or Not Applicable NA20 The following permits if applicable to this project are the owners responsibility and must appear in the Permits Section of the specifications A US Corps of Engineers Section 404 Permit: 
	Indicate LocationPage  or Not Applicable NAB Mass Division of Waterways Licenses 310 CMR 900: 
	Indicate LocationPage  or Not Applicable NAC Local Conservation Commission Order of Conditions Ch 131 Sec 40: 
	Indicate LocationPage  or Not Applicable NAD Mass Division of WPC Sewer ExtensionConnection Permit 314 CMRs 700  1200: 
	Indicate LocationPage  or Not Applicable NAE Mass State Highway Permit: 
	Indicate LocationPage  or Not Applicable NAF Mass Division of WPC Water Quality Certificate: 
	Indicate LocationPage  or Not Applicable NAG Mass Department of Conservation: 
	Text H: 
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	3: 
	4: 
	5: 

	Indicate LocationPage  or Not Applicable NAH Specify other Permits andor Licenses below 1 2 3 4 5: 
	Indicate LocationPage  or Not Applicable NAThis package is incorporated in the SPECIFICATIONS at: 
	Indicate LocationPage  or Not Applicable NA21 The following statutes regulating construction contracts for public buildings and public works projects are to be incorporated into All Specifications in the Commonwealth of Massachusetts Requirement Section Those statutory references noted with REQUIRED type must be included in their entirety in the Contract Documents The other statutes do not have to be printed but should be referenced Copies of all the referenced statutes can be obtained from the following indicated internet links A All BID LAW Contracts MGL c30 s 39F Payment to Subcontractor REQUIRED: 
	Indicate LocationPage  or Not Applicable NAc30 s 39I Deviation from Plans and Specifications: 
	Indicate LocationPage  or Not Applicable NAc30 s 39J No Arbitrary Decisions are Final: 
	Indicate LocationPage  or Not Applicable NAc30 s 39L Construction Work by Foreign Corporations: 
	Indicate LocationPage  or Not Applicable NAc30 s 39Mb Substitution of Equal Products: 
	Indicate LocationPage  or Not Applicable NAc30 s 39N Differing Site Conditions REQUIRED: 
	Indicate LocationPage  or Not Applicable NAc30 s 39O Equitable Adjustments for Delays REQUIRED: 
	Indicate LocationPage  or Not Applicable NAc30 s 39P Decision on Interpretation of Specifications: 
	Indicate LocationPage  or Not Applicable NAc30 s 39R Contractors Records: 
	Indicate LocationPage  or Not Applicable NAc149 s 34 Limitations on Hours of Work: 
	Indicate LocationPage  or Not Applicable NAc149 s 44J Advertising Invitations to Bid: 
	Indicate LocationPage  or Not Applicable NAc82 s 40 Excavations Notice Penalties: 
	Indicate LocationPage  or Not Applicable NAThese statutes are included in the SPECIFICATIONS at: 
	Indicate LocationPage  or Not Applicable NAB Contracts bid under c149 ss44A  44J shall include MGL c30 s 39K Prompt Payment: 
	Indicate LocationPage  or Not Applicable NAc149 ss44F and ss44G: 
	Indicate LocationPage  or Not Applicable NAThese provisions are included in the SPECIFICATIONS at: 
	Indicate LocationPage  or Not Applicable NAC Contracts bid under c30 s 39M shall include MGL c30 s 38A Price Adjustments for Certain Materials in Construction Projects: 
	Indicate LocationPage  or Not Applicable NAThese provisions are included in the SPECIFICATIONS at See Appendix H for additional information regarding price adjustment legislation and required clauses: 
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