COMMONWEALTH OF MASSACHUSETTS
State Building Code (780 CMR) Appeals Board


Docket No. 10-894					           
Appellant(s):  Patricia Hart	vs. 	Appellee(s):City/Town of Marblehead
    represented by Philip C. Wysor 			Building Official Robert Ives

Procedural History

	This matter came before the State Building Code Appeals Board (“Board”) on the Appellant’s appeal filed pursuant to 780 CMR 122.1.  In accordance with 780 CMR 122.3, the Appellant requested that the Board grant a variance from the 780 CMR, 7th Edition Section 5311 for the property at 146 Lafayette Street, Marblehead, MA.  In accordance with GL c. 30A, §§10 & 11; GL c. 143, §100; 801 CMR 1.02 et. seq.; and 780 CMR 122.3.4, the Board convened a public hearing on June 3, 2010 where all interested parties were provided with an opportunity to testify and present evidence to the Board. Patricia Hart and her representative, Attorney Philip C. Wysor appeared for the hearing as noted on the sign in sheet which is on file at the Department of Public Safety. There was no representation from the town.
Discussion

The appellant’s representative testified as background that this is a group of four (4) condominiums. There are two units in each of the two buildings. They are side by side and the buildings are connected. In July of 2009 the group of condominium owners decided that the exterior decks to their condominium’s needed replacing. They all took a vote and it was unanimously decided that the decks would be replaced.  The decks were pre-existing and simply had deteriorated.  There was also testimony that the existing deck had no exterior staircase. The appellant then went to the condominium association as well as the Building Department to ask permission to increase her deck size by 8 ft. by 9 ft.  The appellant’s representative explained to the board that the zoning variance for special permit is needed because of the design. These are semi-detached homes in a single family zone.

A building permit was issued by the town on July 22, 2009.  In February of 2010 she received a letter from Building Inspector Robert Ives telling her that” A variance or special permit from the Zoning Board of Appeals is required for the deck expansion of a non-conforming use (780 CMR 5311). Means of Egress defines the requirement for two separate means of egress from the principal floor of a residential use. Because of the scope of work included complete reconstruction of the decks the second means of egress stairway needs to be installed.” The appellant’s representative testified that when the permit was issued to do this addition there was never any mention of a staircase and the need to have one installed. The board in their discussions felt that this addition does not create a hazard and it meets the intent of the code with two egresses’ remote from each other from two finished areas.  In testimony it was also stated that there are five or six sliding windows at grade.
Conclusion

A motion was made to Grant the Appellant’s request for a variance from 780 CMR, 7th Edition, Section 5311.

There was a second on the motion and board vote was taken, which was Unanimous.                                                                         
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_____________________            _____________________      ____________________    
              Alexander MacLeod            Douglas Semple (Chairman)                    Jake Nunnemacher               




DATED:   September 13, 2010

Any person aggrieved by a decision of the State Building Code Appeals Board may appeal to a court of competent jurisdiction in accordance with Chapter 30A, Section 14 of the Massachusetts General Laws.

A complete administrative record is on file at the office of the Board of Building Regulations and Standards.

A true copy attest, dated:   September 13, 2010_________________________

			        __________________________________
                                                          Patricia Barry, Clerk
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